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REPORT  OF  DECISIONS 

hENDEKED  IK  INSURANCE  CASES,  EN  THE  UNITED  STATES 

SUPREME  AND  CIRCUTI   COURTS,  AND  IN  THE 

STATE  SUPREME  COURTS. 


From  eertyUd  transcripts  in  our  possession, 

SUPBEME  COURT  OF  OHIO. 


JACOB  GOOD. 

BUCKEYE  MUTUAL  FIKE  INS.  CO.*J 

A  policy  of  insurance  on  a  building  against  loss  or  damage  by  fire,  reserved  to 
the  insurer  tbe  right  to  repair  or  rebuild  upon  giving  notice  of  such  inten- 
tion T^ithin  ninety  days  after  proof  of  loss.  After  such  proof  the  insurer 
served  notice  of  its  intention  to  rebuild,  "acting  jointly  with  other  insur- 
ance companies  claiming  to  be  interested.''  At  the  time  of  the  fire  and  of 
this  notice,  there  were  ten  separate  policies,  in  as  many  different  companies, 
upon  the  same  building  ;  eight  of  which  served  like  notices,  severallv  signed 
by  the  company  serving  them.  Before  the  time  expired  to  rebuild,  but 
while  the  insurers  were  taking  steps  for  that  purpose,  the  plain tifi'  com- 
promised and  settled  with  all  said  companies  so  electing  to  rebuild,  except 

*  Opinion  filed*  October  6. 188ft.  * 
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defendaut,  and  released  each  of  lliem  from  all  liability,  receiving  for  such 


k  greater  bum  than  the  actual  damage 
value  of  the  property  at  the  time  of  the  fire  ;  nor  shall  the  assured  be  enti- 
tled to  recover  of  this  company  in  a  greater  proportion  of  the  loss  or  damage 
than  the  amount  hereby  insured  bears  to  the  whole  sum  insured  on  said 
pro])erty,  whether  euch  other  insurance  be  by  specific,  or  by  general,  or 
floating  policies,  and  without  reference  to  the  solvency  or  liability  of  other 
insurance." 

Held,  1.  That  the  liability  of  the  defendant  on  its  policy  as  a  money  indemnity 
for  loss  or  damage  by  fire  was  by  above-quoted  condition  in  its  policy, 
severaland  not  joiiit. 

2.  That  the  service  by  defendant  of  notice  of  its  intention  to  rebuild,  acting 
jointly  with  the  other  companies,  having  like  concurrent  insurance,  and  serv- 
ing like  notices,  converted  the  respective  jmlicies  from  contracts  tor  a  money 
indemnity  into  contracts  of  indemnity  payable  in  repairin/^  or  rebuildhifj, 
to  be  perlbmied  in  the  time  named  in  the  policy,  but  if  no  time  is  specified, 
then  within  a  reasonable  time. 

3.  Upon  such  conversion  by  tlie  election  of  the  insurers,  their  liability  for 
failure  to  rebuild,  is  several  and  not  joint,  unless  this  several  liability  was 
by  agreement  with  plaintiff  converted  into  a  joint  liability.  The  service  of 
the  notices  did  not  operate  to  change  the  terms  of  this  policy.  Henc«',  the 
plaintiff  may  recover  on  this  policy  such  share  of  the  whole  damage  as  the 
sum  insured  bears  to  the  whole  amount  insured  without  reference  to  the 
solvency  or  liability  of  other  insurance. 

4.  That  after  the  policy  has  been  thus  converted  into  a  building  contract,  the 
insured  might  settle  and  compromise  with  any  of  the  companies  thus  bound 
to  rebuild,  without  releasing  the  others  firom  such  proportionate  share  of 
such  loss  as  their  x^olicies  bore  to  the  aggregate  insurance. 

5.  That  in  ascertaining  defendant's  proportionate  share  of  the  entire  loss  refer- 
ence must  be  had  to  the  aggregate  insurance,  without  regard  to  the  fact 
that  some  of  the  companies  hatl  been  settled  with  for  a  less  sum  than  they 
were  liable  for,  or  that  others  did  not  elect  to  rebuild,  or  were  insolvent  or 
not  liable. 

The  action  below  was  brought  by  Good  to  recover  upon  a  policy 
of  fire  insurance  of  $1,000,  issued  by  defendant,  which  it  had  con- 
verted into  a  building  contract  by  the  following  clause  in  its  policy  : 

"  For  further  particulars  see  application  and  survey  No.  20,451, 
which  is  hereby  made  part  of  this  pohcy  and  a  warranty  on  the  part 
of  the  assured,  on  file  in  the  office  of  the  Buckeye  Mutual  Fire 
Insurance  Company. 

"  Against  all  such  immediate  loss  or  damage  sustained  by  the  as- 
sured and  his  legal  representatives,  as  may  occur  by  fire,  to  the 
property  specified,  not  exceeding  the  sum  insured,  nor  the  interest  of 
the  assured  in  the  property,  except  as  hereinafter  provided  ;  from 
the  fifth  day  of  May,  eighteen  hundred  and  seventy-eight,  at  12 
o'clock,  noon,  to  the  fifth  day  of  May,  eighteen  hundred  and  eighty- 
three,  at  12  o'clock,  noon  ;  to  be  paid  ninety  days  after  due  notice 
and  satisfactory  proof  of  the  same,  made  by  the  assured,  are  re- 
ceived at  the  office  of  this  company  in  Shelby,  Ohio  ;  it  being  cov- 
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enanted  as  conditions  of  this  contract  that  this  company  may  repair, 
restore,  or  replace  the  property  lost  or  damaged  on  giving  notice  of 
such  intention  within  ninety  days  after  receipt  of  proofs  herein  re- 
quired, in  which  case  the  assured  shall  furnish  plans  and  specifica- 
tions of  the  property  so  lost  or  damaged." 

The  petition  avers  a  total  loss  by  fire  on  June  18,  1878,  due  no- 
tice thereof,  on  July  5th  thereafter,  and  notice  by  the  defendant  on 
the  24:th  of  July  of  its  intention  to  repair  and  rebuild  within  a  rea- 
sonable time,  and  that  plaintiff,  as  required  by  the  policy,  fui*nished 
the  necessary  plans  and  specifications  therefor  on  the  first  day  of 
September,  1878,  whereby  the  defendant  was  bound  to  rebuild  said 
building  and  plaintiff  was  prevented  and  hindered  from  rebuilding. 
Although  a  reasonable  time  had  elapsed,  nothing  whatever  was  done 
towards  performing  such  contract,  and  on  October  23,  1878,  it 
notified  the  plaintiff  that  it  did  not  intend  to,  and  would  not  rebuild. 

On  the  same  day  the  parties  mutually  agreed  that  certain  persons 
named,  "  should  appraise  and  estimate  at  the  true  cash  value  the 
damages  by  fire  to  said  property,  which  appraisement  and  estimate 
in  writing  by  them,  or  any  two  of  them,  should  be  binding  on  both 
parties  so  far  as  regards  such  .appraisement  of  loss  or  damage  to 
said  building." 

On  the  24th  of  October,  these  appraisers  made  their  report  that 
such  damage  amounted  to  $32,990,  of  which  defendant  had  due  no- 
tice, but  has  failed  to  pay  the  same  or  any  part  thereof.  Wherefore 
he  prays  judgment  for  $10,000,  with  interest  from  October  24th, 
1878. 

The  answer  admits  a  partial  loss,  not  exceeding  $20,000,  of  which 
it  had  due  notice  ;  that  it  served  upon  plaintiff,  as  alleged,  notice  of 
its  intention  to  repair,  but  has  not  done  so  by  reason  of  the  follow- 
ing state  of  facts  :  That  at  the  time  the  fire  occurred,  plaintiff  had 
other  insurance  in  nine  other  companies,  aggregating  $32,000,  mak- 
ing the  total  insurance  $33,000  ;  that  eight  of  said  companies,  in- 
cluding this  defendant,  having  $29,000  of  insurance,  gave  notice  of 
their  intention  to  repair  said  building ;  that  two  companies  which 
gave  no  such  notice,  and  which  had  $4,000  insurance,  did  not  elect  to 
rebiiild  ;  that  the  several  companies  representing  $29,000  of  insur- 
ance, including  this  defendant,  advertised  for  bids  and  let  the  same, 
and  were  about  to  enter  into  a  contract  with  the  successful  bidder, 
when  the  plaintiff,  without  the  knowledge  or  consent  of  the  defend- 
ant, compromised  and  settled  with  said  several  companies,  except 
the  two  who  had  not  elected  to  rebuild,  for  about  $20,650,  and  re- 
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leased  said  companies  from  aU  claims  upon  them  to  rebuild  and  restore 
said  building  ;  that  when  this  settlement  came  to  the  knowledge  of 
defendant,  this  defendant  and  plaintiff  ''  waiving  aU  acts  done  or 
rights  accruing  under  said  notice  to  rebuild  and  repair  "  (except  as 
to  defendant's  share  of  expense  to  plaintiff  for  preparing  plans  and 
specifications  for  rebuilding  amounting  to  $37.50,  which  it  has  al- 
ways been  readj  and  willing  to  pay),  the  parties  entered  into  an 
agreement  in  writing  to  submit  the  amount  of  loss  and  damage,  ac- 
cording to  the  provisions  of  said  pohcy  to  appraisers  as  stated  in 
the  petition. 

The  reply  admits  that  there  was  $33,000  of  insurance,  but  that 
$3,000  thereof  was  in  favor  of  one  Hall,  a  mortgagee,  to  secure  his 
interest  in  said  property.  It  admits  that  the  eight  companies  carry- 
ing insurance  to  the  amount  of  $29,000  did,  on  the  24th  of  July, 
1878,  give  notices,  which  were  several  and  not  joint,  of  their  inten- 
tion to  repair  and  rebuild,  each  of  which  notices  was  severally 
signed  by  the  respective  companies  so  electing.  He  admits  settling 
with  all  the  said  companies  so  electing  to  rebuild  for  about  $20,500, 
which  was  $7,500  less  than  the  amount  due  from  said  companies. 
He  avers  that  the  defendant  had  notice  of  this  settlement  before,  at 
the  time,  and  after  the  same  was  made,  and  made  no  objection 
thereto. 

On  trial  to  a  jury  the  issues  were  found  for  the  defendant,  fol- 
lowed by  a  motion  for  a  new  trial,  the  overruling  of  the  same,  pros- 
ecution of  error  to  the  district  court,  the  reversal  of  the  ju<Jgment 
by  that  court,  the  remanding  of  the  case  for  a  new  trial,  the  second 
trial  to  a  jury,  a  hke  verdict,  the  overruling  of  a  motion  for  a  new 
trial,  with  another  bill  of  exceptions,  error  again  to  the  district 
court,  and  a  reservation  to  this  court. 

The  errors  assigned  are  that  the  court  erred  in  its  instructions  to 
the  jury  in  refusing  to  charge  as  requested,  in  overruling  the  motion 
for  a  new  trial,  and  in  giving  judgment  against  the  plaintiff.  On  the 
trial  the  plaintiff  admitted  that  he  had  $29,000  of  concurrrent  insur- 
ance in  the  several  companies  electing  to  rebuild,  and  $4,000  not  in- 
cluded in  said  $29,000  ;  that  each  of  said  companies  so  electing, 
served  upon  him  a  notice  of  which  the  following  is  a  copy :  — 

Akron,  O.,  July  24,  18V8. 
Jacob  Good,  Esq.:— 

Dear  Sir  :  This  company  is  in  receipt  of  papers  purporting  to  be  proofs  of 
loss  under  policy  No.  20,451,  issued  by  this  company  and  held  by  yon. 
Your  attention  is  respectfully   directed  to  the  general  conditions  of  said  pol- 
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icy,  and  you  are  hereby  notified  that  it  is  the  intention  of  this  company,  act- 
ing jointly  with  other  insurance  companies  claimed  to  be  interested,  to  repair 
and  rebuild  the  premises  claimed  to  have  been  damaged,  with  other  of  like 
kind  and  quality  within  a  reasonable  time,  and  you  are  hereby  required  to 
furnish  plans  and  specifications  of  the  building  destroyed.  Any  communica- 
tion you  may  have  to  make  in  reference  to  the  matter  please  direct  to  the 
office  of  this  company,  Shelby,  Ohio. 

RespeotfiiUy. 

Each  of  said  notices  being  signed  by  the  company  giving  it.  That 
on  the  12th  day  of  October,  1878,  plaintiff  settled  with  each  of  said 
companies  so  electing  to  rebuild,  except  this  defendant,  carrying 
$28,000,  and  received  from  them  $20,500  and  released  each  one  of 
them  from  all  claim  which  he  may  have  had  upon  their  respective 
poUcies  or  arising  under  said  contract  to  rebuild  or  repair. 

The  evidence  of  witnesses  in  the  case  relates  chiefly  to  the  loss  or 
damage.  It  appears  that  after  the  settlement  and  compromise  with 
the  seven  companies  which,  with  the  plaintiff,  had  elected  to  re- 
build, the  parties  to  this  action  attempted  to  compromise.  Upon 
this  point,  Foust,  the  general  agent  of  the  company,  testifies  as  follows: 
"On  the  19th  day  of  October,  1878,  S.  S.  Bloom,  president  of  the 
company,  received  a  Jetter  from  J.  J.  Hall  requesting  the  company 
to  settle  the  loss  ;  Bloom  answered  that  I  would  be  there  Tuesday 
or  Wednesday  following  ;  Tuesday,  October  22,  1878,  at  5  o'clock 
p.  M.,  I  arrived  at  Akron  for  the  purpose  of  settling  Good's  loss  ; 
soon  after  coming  there  I  went  from  the  Sumner  House  to  Good's 
building,  where  the  fire  occurred  ;  I  saw  that  they  had  already 
commenced  preparatory  work  for  rebuilding  the  same;  Wed- 
nesday, October  23,  1878,  p.  m.,  I  met  Messrs.  Upson  and  Hall, 
attorneys  for  Good,  in  Hall's  office  ;  they  claimed  one  thousand  dol- 
lars and  damages  of  the  Buckeye ;  I  refused  to  settle  in  this  way, 
and  made  them  two  propositions ;  first,  to  compromise  on  same 
basis  as  other  companies  ;  or,  second,  to  have  an  appraisement  by 
two  or  three  disinterested,  competent  persons  ;  they  said  they  would 
consult  with  Good.  October  23,  in  the  evening,  I  met  J.  J.  Hall 
and  Jacob  Good,  in  the  office  of  the  former,  and  we  then  entered 
into  an  agreement  in  writing ;  the  following  persons  were  selected 
as  appraisers  :  Frank  Lukesh,  D.  W.  Thomas,  and  WiUiam  H. 
Smith,  '  architects, '  who  were  to  appraise  the  damage  by  fire  to  the 
property  insured  under  the  poHcy  ;  before  Good  consented  to  sign 
said  agreement  he  wanted  me  to  pay  our  share  of  damages  for  not 
rebuilding  ;  this  I  had  first  refused  to  do  ;  we  finally  agreed  that 
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tiie  company  would  pay  the  sum  of  $87.50  as  its  proportion  of  the 
coBt  of  the  plans  and  specifications;  Good  then  signed  the  agree- 
ment to  leave  it  to  appraisers.  At  Shelby,  Ohio,  Tuesday,  October 
29, 1878,  report  of  appraisers  on  the  Good  loss  came  to  hand  from 
iLkron ;  the  appraisement  was  not  satisfactory  to  me  for  several 
reasons,  one  of  which  was,  they  counted  in  plate  glass,  not  covered 
by  our  policy,  and  on  which  I  understood  Good  had  seperate  in- 
surance ;  I  ordered  the  secretary  to  say  to  Good  that  we  would 
pay  him  ($834.83)  eight  hundred  and  thirty-four  and  83-100  dollars, 
including  thirty-seven  and  50-100  dollars,  the  amount  of  damages  for 
not  rebuilding,  as  agreed  upon  ;  also,  discount  for  ninety  days  at 
ten  per  cent  per  annum  ;  Good  refused  to  accept  the  draft  (Above 
answer  objected  to  by  plaintiff's  attorney.) 

"  Q.  Before  going  to  Akron,  as  stated  above,  on  the  twenty-second 
day  of  October,  had  you  learned  that  Good  had  settled  with  the 
other  companies  ;  and  did  you  also  learn  this  fact  after  reaching 
there,  from  them  ? 

"  A.  I  learned  it  before  I  left  Shelby,  and  I  talked  it  over  with 
Good  and  his  attorneys  after  reaching  Akron." 

The  agreement  for  submission  to  arbitrators  mentioned  in  the 
pleadings,  and  referred  to  in  Foust's  testimony,  is  as  follows  : — 

AOBEEMENT  FOB  8UBMIB8I0N  TO  APPBAISEBS. 

It  is  hereby  agreed  by  Jacob  Good,  of  the  first  part,  and  the  Buckeye 
Mutual  Fire  Insurance  Company,  of  Shelby,  Ohio,  of  the  second  part,  that 
David  W.  Thomas,  William  H.  Smith,  and  Frank  Lukesh,  of  Akron,  Ohio, 
shall  appraise  and  estimate,  at  the  true  cash  value,  the  damage  by  fire  to  the 
property  belonging  to  Jacob  Good,  as  specified  below,  which  appraisement 
and  estimate  by  them  or  any  two  of  them,  in  writing,  as  to  the  amount  of 
such  loss  or  damage,  as  per  the  accompanying  schedule,  shall  be  binding  on 
both  parties,  so  far  as  regards  such  appraisement ;  it  being  understood  that 
this  appointment  is  without  reference  to  any  other  question  or  matters  of  dif- 
ference '•yithiu  the  terms  and  conditions  of  the  insurance,  and  is  of  binding 
enect  only  so  far  as  regards  the  actual  cash  value  of,  or  damage  to  such  prop- 
ert.y  as  may  be  found  to  have  been  saved  in  a  damaged  condii.ion  which  was 
insured  and  covered  by  policy  No.  20,451  of  said  company,  issued  at  the  Akron 
agency. 

The  property  on  which  damage  is  to  be  estimated  and  appraised  is  the  three- 
story  brick  and  stone  mansard  and  tin  roof  building,  situate  on  the  north  side 
of  East  Market  Street,  between  Main  and  High  Streets,  Akron,  Summit 
County,  Ohio. 

And  it  is  expressly  understood  and  agreed,  that  said  appraisers  are  to  take 
into  consideration  the  age,  condition,  and  location  of  said  premises  previous  to 
the  fire ;  and  also  the  value  of  the  walls,  materials,  or  any  i>ortion  of  said 
building  saved,  and  after  making  an  estimate  of  the  cost  of  replacing  said 
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building,  a  proper  dedaction  shall  be  made  by  tli&m  for  the  difference  (if  any) 
between  the  value  of  a  new  or  replaced  building  and  the  one  insured ;  and  in 
case  the  company  shall  be  unable  to  re-instate  or  repair  the  building,  because 
of  any  provision  of  law  to  the  contrary,  it  ehall  bo  liable  to  pay  only  such 
sum  as  would  be  required  to  re-instate  or  repair  the  building,  if  the  same 
could  bo  lawfully  rebuilt  or  repaired ;  and  it  is  furthermore  expressly  under- 
stood and  agreed  that  in  estimating  the  damage  to  stock,  machinery,  or  other 
property,  the  said  appraisers  are  to  take  into  consideration  the  age,  condition, 
and  location  of  said  property  previous  to  the  fire,  and  also  the  cash  value  of 
said  property  or  any  portion  thereof  which  may  have  been  saved  in  a  damaged 
condition,  and  after  making  an  estimate  of  the  cash  cost  of  replacing  said 
property,  a  proper  deduction  shall  be  made  by  them  for  the  difference  (if  any) 
between  the  value  of  the  said  property  replaced  new,  and  the  said  property 
insured.  Said  appraisers  ara  hereby  directed  to  exclude  from  the  amount  of 
damage  any  sum  for  previous  depreciation  from  age,  location,  ordinary  use, 
or  cause  whatever,  and  simply  to  arrive  at  the  damage  actually  caused  by^said 
fire. 

Witness  our  hands  at  Akron,  Ohio,  this  2dd  day  of  October,  1878. 

Jacob  Good. 

D.  I.  FousT,  for  company. 

J.  J.  Hall,  one  of  the  attorneys  for  plaintiflf,  testifies  as  follows, 
touching  the  negotiations  for  a  compromise,  and  the  circumstances 
under  which  the  agreement  to  arbitrate  was  signed  : — 

**Q.  You  may  state  to  the  jury  whether,  as  attorney  for  Good, 
yon  were  present  at  the  meeting  with  Good  in  your  office. 

"  A.  I  was  present. 

"  Q.  Who  was  present  beside  yourself  ? 

"  A.  Good,  Foust,  and  I  think  Mr.  ^Motz. 

"  Q.  State  to  the  jury  the  conversation  that  occurred  at  that  time. 

"A.  Foust,  I  think,  had  been  to  see  Good  before  this.  When 
Good  came  to  the  office  Foust  was  in  there.  Foust  said,  *  I  came 
to  see  about  that  loss  to  see  if  it  could  be  arranged.'  It  is  impos- 
sible for  me  to  give  you  all  the  conversation.  He  said  to  me  he  was 
very  much  dissatisfiei  with  Mr.  Pattison,  because  he  had  not  settled 
as  we  wanted  him  to.  I  said,  *  Mr.  Foust,  we  have  no  claim  against 
you  on  the  policy.  Our  claim  is  against  you  for  not  rebuilding  the 
building,  after  you  served  the  notice  upon  us  to  rebuild.*  He  then 
said  :  *  We  cannot  put  up  that  bmlding.*  We  had  considerable  con- 
versation about  it  Then  he  said,  '  We  will  not  put  up  the  building, 
but  we  will  pay  what  these  three  men  deteimine  the  damage  is  ; 
whatever  they  find  it  to  be  we  will  pay.*  I  said,  *  There  will  be  addi- 
tional expense  making  out  these  plans  and  specifications.'  He  said, 
'We  will  pay  our  shaie  of  tha^  too.'  lam  very  certain  that  there 
was  not  one  word  said  about  $37.50.     They  agreed  to  pay  whatever 
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these  three  men  agreed*  the  damage  was ;  if  it  was  $10,000  thej 
would  pay  it ;  if  it  was  $40,000  they  would  pay  it.  It  was  under- 
stood between  us  that  this  was  to  be  the  amount  they  were  to  pay. 

"  Q.  You  may  state  if  aoything  was  said  with  reference  to  waiving 
the  contract  to  rebuild. 

"  A.  Nothing  was  said  ;  nothing  of  that  kind  was  thought ;  if 
they  paid  us  the  amount  these  men  would  find  we  would  be  satis- 
fied. 

"  Q.  At  any  time,  so  far  as  you  know,  was  there  any  negotiation 
about  waiving  the  contract  to  rebuild  ? 

"  A.  None,  whatever." 

Gk)od,  the  plaintiff,  on  the  same  subject,  testifies: — 

"  Q.  Were  you  present  at  the  time  referred  to  by  Mr.  Hall,  when 
this  agreement  was  signed? 

"  A.  Yes,  sir. 

"  Q.  You  may  state  whether  you  talked  the  matter  over  vdth  them, 
or  Mr.  Hall  for  you. 

"  A.  Mr.  Hall  did  most  all  of  the  talking. 

"  Q.  You  may  state  whether  at  that  time,  or  any  other,  you  have 
made  any  agreement  with  this  company,  or  any  of  its  agents,  with 
regard  to  waiving  the  contract  to  rebuild  ? 

«  A.  No,  sir." 

On  cross-examination  said  witness  further  testified : — 

"Q.  Mr.  Hall  did  the  talking,  did  he? 

"A.  Yes,  sir. 

"  Q.  When  he  told  you  to  sign  that  paper,  you  signed  it  ? 

"A.  Yes,  sir." 

Henry  Motz,  who  was  present  with  Foust  in  the  office  of  Hall 
when  this  arbitration  agreement  was  signed,  and  who  was  at  the 
time  an  agent  of  the  defendant,  gave  the  follovnng  testimony  upon 
this  point: — 

"  Q.  Do  you  recollect  of  going  with  Mr.  Foust  after  the  fire,  and 
after  the  settlement  with  the  other  companies,  to  Mr.*  Hall's  office  ? 

"  A.  Yes,  sir. 

"  Q.  Who  was  present  ? 

"  A.  Mr  Hall,  Mr.  Good,  Mr.  Foust,  and  myself. 

"  Q.  What  was  done  and  said  by  Mr.  Foust  to  Mr.  Hall  and  Good 
as  to  the  notice  they  had  given  plaintiff  as  to  rebuilding  ? 

"  A.  Mr.  Foust,  of  course,  came  over  here  to  pay  his  loss  on  the 
building. 
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'^  Q.  What  occurred  there  in  regard  to  that  question,  as  to  the 
agreement  to  rebuild  ? 

'*  A.  When  they  came  together  to  make  the  agreement,  Mr.  Good 
said  that  he  had  additional  expenses  to  get  up  the  plans  and  specifi- 
cations; Mr.  Foust  said  that  he  would  pay  his  share  of  the  additional 
expense  ;  we  then  agreed  to  have  these  appraisers  estimate  the  loss 
and  damage  to  the  building  by  the  fire,  which  amount  we  agreed  to 
pay. 

''  Q.  Did  they  agree  what  the  Buckeye  Insurance  Company's  ex- 
penses should  be  for  the  plans  and  specifications  ? 

"A.  The  full  amount  was  $37.50. 

"  Q.  After  that  agreement,  did  they  agree  upon  the  appraisers  ? 

"A.  Yes,«ir. 

"  Q.  Do  you  know  who  the  appraisers  were  ? 

"A.  Yes,  sir  ;  D.  W.  Thomas,  Frank  Lukesh,  and  W.  H.  Smith." 

On  cross-examination  said  witness  further  testified  : — 
''  Q.  At  what  time  was  that  conversation  had  ? 
"  A.  In  Mr.  Hall's  ofQce,  the  same  fall  after  the  fire. 
"  Q.  At  what  date  ? 

''  A.  I  think  it  was  the  latter  part  of  October  ;  it  was  the  same  day 
tliis  agreement  was  signed  for  the  appraisers. 
"  Q.  Who  did  you  say  were  present  ? 
"  A.  Mr.  HaU,  Mr.  Foust,  Mr.  Good,  and  myself." 

That  part  of  the  charge  of  the  court  to  which  plaintiff  excepted, 
will  be  found  stated  in  the  opinion. 

So  much  of  the  poHcy  as  bears  upon  the  questions  involved,  is  as 
follows : — 

"  In  case  of  loss,  the  assured  shall  give  immeditae  notice  thereof, 
and  shall  render  to  the  company  a  particular  account  of  said  loss, 
under  oath,  stating  the  time,  origin,  and  circumstances  of  the  fire, 
the  occupancy  of  the  building  insured  or  containing  the  property  in- 
sured, other  insurance,  if  any,  and  copies  of  all  poHcies,  the  whole 
value  and  ownership  of  the  property,  and  the  amount  of  loss  or  dam- 
age, and  shall  produce  the  certificate,  under  seal  of  a  magistrate, 
notary  pubUc,  or  commissioner  of  deeds  nearest  the  place  of  the 
fire,  and  not  concerned  in  the  loss  or  related  to  the  assured,  stating 
that  he  has  examined  the  circumstances  attending  the  loss,  knows 
.  the  character  and  circumstances  of  the  assured,  and  verily  believes 
that  the  assured  has,  without  fraud,  sustained  loss  on  the  property 
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iDsured  to  the  amount  claimed  by  the  said  assured.  In  no  case 
shall  the  claim  be  for  a  greater  sum  than  the  actual  damage  to  or 
cash  value  of  the  property  at  the  time  of  the  £re  ;  nor  shall  the  as- 
sured be  entitled  to  recover  of  this  company  any  greater  proportion 
of  the  loss  or  damage  than  the  amount  hereby  insured  bears  to  the 
whole  sum  insured  on  said  property,  whether  such  other  insurance 
be  by  specific,  or  by  general  or  floating  policies,  and  without  refer- 
ence to  the  solvency  or  the  liability  of  other  insurance."  Also, 
"  Damage  to  property  not  totally  destroyed,  unless  the  amount  of 
said  damage  is  agreed  upon  between  the  assured  and  the  company, 
shall  be  appraised  by  disinterested  and  competent  persons,  mutually 
agreed  upon  by  the  parties." 

J.  J.  Hall  and  W.  H.  Upson,  for  Plaintiff. 

S.  S.  Bloom  and  A.  T.  Brewer,  for  Defendant. 

Johnson,  J. 

Two  questions  are  presented  as  grounds  for  reversal  of  this  judg- 
ment ;  first,  as  to  the  construction  by  the  court  below  of  the  agree- 
ment to  appraise  the  damages  made  on  the  23d  of  October,  1878  ; 
and,  second,  as  to  so  much  of  the  charge  of  the  court  relating  to  the 
eflfect  of  the  several  notices  given  by  the  eight  different  companies, 
to  restore  the  building,  and  the  eflfect  of  the  compromise  with  seven 
of  the  companies  electing  to  rebuild  upon  the  plaintiflTs  right  to  re- 
cover. 

I.  As  bo  the  eflfect  of  the  agreement  to  arbitrate  the  value  of  the 
loss  or  damage  sustained  by  the  fire.  Upon  this  point  the  charge 
is  as  follows: — 

"  In  this  connection  I  will  say  to  you  that,  under  the  provisions 
of  the  policy,  it  was  optional  with  the  insurance  company  to  indem- 
nify the  plaintiflf  for  his  loss,  either  in  money  or  by  rebuilding  the 
building. 

"  If  this  agreement  had  been  entered  into  prior  to  the  notice  to 
rebuild,  I  should  say  to  you  that  it  related  to  any  subsequent  acts 
of  the  parties,  and  that  is  so  because  its  provisions  relate  to  both 
modes  of  indemnifying  the  loss 

"  But  having  been  entered  into  after  serving  the  notice  to  rebuild, 
it  must  be  considered  as  having  reference  to  that  provision  of  the 
policy  relating  to  paying  money  as  indemnity  for  paying  the  logs, 
and  as  waiving  the  contract  to  rebuild.  Such  portion  of  it  as  re- 
lates to  other  acts  of  the  parties  must  be  considered   as  irrelevant  in 
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the  construddon  of  the  contract.  The  proper  construction  to  be 
given  to  this  agreement  is,  that  it  relates  to  the  question  of  the  loss 
under  the  policy  originally  and  the  payment  of  that  loss  in  money. 
This  is  the  view  in  which  I  feel  compelled  to  require  you  to  consider 
this  agreement."  To  which  charge,  commencing  with  the  word, 
"  But,"  at  the  beginning  of  the  last  paragraph,  the  plaintiff  then  and 
there  excepted. 

IT.  As  to  the  effect  of  the  notices  to  rebuild,  the  duties  and  obli- 
gations created  by  the  parties,  and  also  the  effect  of  the  settlement 
-with  seven  of  the  eight  companies  upon  the  right  of  plaintiff  to 
maintain  an  action  against  the  eighth,  the  charge  is  as  follows : — 

"  Under  the  policy  the  defendant  had  the  right  to  indemnify  the 
plaintiff  by  paying  in  money  the  damages  by  reason  of  the  fire,  to 
the  extent  of  the  amount  of  its  policy,  or,  by  electing  to  rebuild  and 
repair  the  building,  in  which  latter  case  it  must  give  notice  of  its  in- 
tention to  repair  and  rebuild,  in  which  event,  on  giving  such  notice 
the  relation  of  the  parties  changed,  and  it  becomes  the  privilege  and 
duty  of  the  company  to  reconstruct  the  building,  substantially  in  the 
same  condition  as  it  was  when  destroyed,  and  this  without  reference  to 
the  amount  of  the  policy,  and  the  measure  of  damages  for  the  breach 
of  such  a  contract  would  be  the  cost  of  restoring  the  bwlding  to  its 
former  value  and  condition. 

"  If  there  was  but  one  policy,  and  consequently  but  one  notice  to 
rebuild,  there  would  be  but  little  difficulty  in  determining  the  rights 
and  liabilities  of  the  company;  but  in  this  case  there  were  several 
companies  which  gave  notice  of  their  intention  to  repair,  and  those 
notices  were  not  •independent  of  one  another,  but  were  all  to  the 
effect  that  the  companies,  acting  jointly  with  the  others,  intended  to 
repair  and  rebuild  the  building.  This  defendant  gave  no  notice  of 
its  intention,  alone  and  independent  of  the  other  companies,  to  re- 
build. It  did  not  say,  with  its  $1,000  policy,  it  alone  would  restore 
the  building  that  would  cost  more  than  $30,000,  and  upon  which 
there  was  other  insurance  to  an  amount  of  some  $30,000  or  more, 
without  the  assistance  of  such  other  companies.  But  its  notice  was 
that  it  is  the  intention  of  this  company,  acting  jointly  with  other 
insurance  companies  claimed  to  be  interested,  to  repair  and  rebuild 
the  premises.  Its  undertaking  was  to  rebuild  jointly  with  the  other 
companies  representing  $28,000  of  insurance  on  the  damaged  build- 
ing, which  companies  had  served  like  notices. 

"  There  being  no  objection  to  the  form  or  substance  of  those  notices, 
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the  plaintiff  must  be  held  to  have  accepted  them  with  all  the  obliga- 
tions  thev  imposed  upon  him,  and  all  the  rights  they  gave  the  de- 
fendant, and  duties  they  imposed  upon  it  and  the  other  companies 
acting  jointly  with  the  defendant  Among  these  were  the  duty  and 
liability  of  each  and  all  of  these  companies  to  aid  in  and  contribute 
to  the  repairing  of  this  building,  and  in  the  event  that  the  defendant 
should  be  compelled  to  rebuild  alone,  it  could  compel  contributions 
proportionately  from  all  the  other  companies  joining  in  the  enter- 
prise. 

"  It  imposed  upon  the  plaintiff  the  duty  of  not  interfering  with  these 
obligations  and  rights  of  the  defendant,  and  thereby  preventing  it 
from  performing  its  obligations  to  him.  He  was  not  authorized  to 
settle  with  the  other  companies,  and  take  from  them  the  money 
which  they  had  pledged.  Both  the  [money  of]  defendant  and  plain- 
tiff should  be  used  jointly  with  that  of  the  defendant  in  repairing  the 
building,  and  to  keep  the  money  without  offering  it  to  the  defendant,  as 
the  companies  were  bound  to  do  in  furtherance  of  the  common  object, 
and  in  doing  which  to  prevent  the  defendant  from  the  right  of  en- 
fordng  contribution  from  such  other  companies.  It  was  his  duty  to 
permit  the  defendant  to  repair  the  building  pursuant  to  its  notice, 
and  not  by  his  act  to  put  it  beyond  its  power  to  do  so.  The  defend- 
ant claims  he  did  this;  the  plaintiff  denies  it." 

To  which  charge,  commencing  with  the  words,  *•  If  there  was  but 
one  policy,"  etc.,  the  plaintiff  then  and  there  excepted. 

The  court,  by  request  of  defendant,  further  charged  the  jury  on 
the  same  point  as  follows  : — 

"  The  plaintiff  in  this  action,  not  claiming  the  right  to  recover  upon 
the  policy,  but  solely  upon  the  notice  of  the  intention  of  the  defend- 
ant to  rebuild  and  for  damages  resulting  from  defendant's  failure  to 
rebuild  under  and  pursuant  to  its  notice,  I  say  to  you,  if  you  find 
from  the  evidence  the  fact  to  be  that  other  companies,  having  con- 
current insurance  with  the  defendant  upon  said  building  to  the 
amount  of  twenty-eight  thousand  dollars,  served  upon  the  plaintiff 
notices  the  same  as  served  by  the  defendant  of  their  intention,  acting 
jointly  with  this  defendant  and  other  insurance  companies  having 
such  insurance  on  said  building,  to  rep^  ir  and  rebuild  the  same,  and 
that  after  such  notices  were  so  served,  the  plaintiff  settled  with  those 
other  companies  and  released  them  from  all  claim  he  had  upon  them 
or  either  of  them,  and  also  from  all  right  to  any  claim  he  had  upon 
them  or  either  of  them,  and  also  from  all  right  to  any  claim  under 
said  notice  to  rebuild,  and  retain  the  money  thus  received,  without 
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offering  to  aid  the  defendant  with  the  same  to  the  extent  that  such 
companies  were  bound  to  aid  it  in  rebuilding ;  then  I  say  to  you, 
the  plarntiff  forfeited  his  right  to  require  the  defendant  to  rebuild 
under  its  notice,  and  he  cannot  maintain  this  action,  and  your  verdict 
should  be  for  the  defendant."  To  which  charge  as  so  given  the 
plainti£f  excepted.        ^ 

The  court,  by  request  of  the  defendant,  further  charged  the  jury 
as  follows  : — 

"  If  you  find  from  the  evidence  the  facts  to  be  that  other  insur- 
ance companies  than  the  defendant  had,  with  the  defendant  con- 
current insurance  on  said  building  to  the  amount  of  twenty-eight 
thousand  dollars,  and  the  said  companies  served  upon  the  plaintiff 
like  notices  of  that  served  by  the  defendant,  of  their  intention, 
acting  jointly  with  the  defendant  and  the  other  companies,  [that]  they 
intended  to  rebuild  and  repair  said  building,  and  that  after  such 
notices  were  served,  the  plaintiff  settled  with  aU  of  said  companies, 
except  the  defendant,  and  released  said  companies  and  each  of  them 
from  all  obligation  or  claim  of  the  plaintiff  upon  them,  or  either 
of  them,  to  repair  or  rebuild  said  building  by  reason  of  said  notices 
or  otherwise,  and  this  defendant,  after  such  settlement  and  release, 
notified  the  plaintiff  that  it  could  not  and  would  not  alone  rebuild 
because  of  such  settlement  and  release  by  him,  and  he  then  pro- 
ceeded to  repair  and  rebuild  it  himself,  and  then  entered  into  an 
agreement  in  pursuance  of  the  conditions  of  said  policy,  to  have 
an  appraisement  of  the  damages  to  said  building  by  reason  of  the 
fire,  and  said  appraisement  in  pursuance  of  said  policy  and  agree- 
ment was  had,  I  say  to  you  that  such  facts  would  constitute  a 
waiver  of  any  claim  against  the  defendant  for  not  repairing  or  re- 
building said  building,  and  he  could  not  sustain  this  action,  and 
your  verdict  should  be  for  the  defendant."  To  which  charge  the 
plaintiff  then  and  there  excepted. 

The  plaintiff  requested  the  following  charge  touching  the  agree- 
ment submitting  the  loss  and  damage  to  appraisers  : — 

"That  in  determining  whether  the  plaintiiff  waived  bis  claim  under 
the  agreement  to  rebuild,  the  jury  may  consider  any  testimony  that 
has  b^en  given  to  them  tending  to  show  that  the  plaintiff,  on  sign- 
ing the  agreement  which  haw  been  offered  in  evidence  appointing 
David  W.  Thomas,  Wilham  H.  Smith,  and  Frank  Lukesh  as  apprais- 
ers, understood  it  to  be  an  agreement  submitting  to  said  appraisers 
to  determine  the  amount  of  damages  to  be  paid  by  the  defendant 
to  the  plaintiff  on  account   of   the   defendant's   failure  to  comply 
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with  its  agreement  to  rebuild."  Which  request  the  court  refused  to 
give,  to  which  refusal  to  so  charge  the  jury,  as  requested,  the  said 
plaintiff  then  and  there  excepted. 

As  the  conclusion  we  have  reached  upon  the  second  point  above 
stated  will  aid  in  determining  the  first,  we  will  consider  these 
questions  in  the  reverse  order  of  their  statement.  Upon  this  point 
the  charge  of  the  court  was,  in  substance,  that  the  several  notices 
to  rebuild,  though  severally  signed  by  the  respective  companies, 
yet  the  contract  to  rebuild  was  a  joint  contract  with  respect  to  the 
rights  of  the  plaintiff,  and  that  the  settlement  by  plaintiff  with  seven 
of  the  eight  companies  so  electing  to  rebuild,  and  releasing  them 
from  all  liability,  defeated  plaintiff's  right  to  action  against  the  otlier 
electing  companies.  Indepencient  of  statute,  and  of  the  provisions 
contained  in  this  policy,  this  result,  upon  common-law  principles, 
would  follow,  but  in  determining  whether  this  election  by  defendant 
to  rebuild,  acting  jointly  with  the  other  companies,  created  a  joint 
obligation  as  respects  the  plaintiff's  rights,  reference  must  be  had 
to  the  terms  of  the  policy  itself.  This  policy  was  but  one  of  several 
covering  the  same  property.  It  contemplated  other  insurance.  It 
stipulated  that  in  case  of  such  insurance  the  assured  should  not  "  be 
entitled  to  recover  of  this  company  any  greater  portion  of  the  loss  or 
damage  than  the  amount  hereby  insured  bears  to  the  whole  sum 
insured  on  said  property  *  ♦  *  without  reference  to  the 
solvency  or  liability  of  other  insurance."  This  stipulation  is  one  in 
favor  of  the  insurer  and  makes  its  liability  several  and  not  joint.  It 
gave  to  the  plaintiff  in  case  of  loss  or  damage  a  right  of  action  against 
this  company  for  its  proportionate  share  of  the  damages  sustained 
for  not  rebuilding,  pro  rated  with  reference  to  the  amount  of  concur- 
rent insurance. 

The  words  of  the  condition  are  :  "  In  no  case,"  can  the  insured 
recovered  more  than  said  pro-rata  share.  There  is  another  limitation 
to  the  amount  of  recovery  —the  assured  cannot  recover  beyond  his 
actual  loss.  After  the  insurer  has  elected  to  rebuild  and  has  entered 
upon  the  performance  of  his  contract,  the  contract  of  indemnity  may 
be  discharged  by  rebuilding.  If  there  is  a  failure  to  rebuild,  the  in- 
surer becomes  liable  for  the  damages  sustained  by  the  plaintiff  for 
such  failure.  Whether  the  plaintiff,  in  case  of  such  failure,  is  re- 
stricted to  his  action  for  damages  for  such  failure  or  may  elect  to 
treat  this  election  to  rebuild  as  abandoned  and  may  sue  upon  the 
the  policy  as  an  indemnity  contract  payable  in  money,  that  is, 
whether  the  right  to  treat  it  as  a  money  indemnity  the  same  as  if  no 
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election  had  been  made  to  rebuild,  was  merely  suspended  until  such 
failure,  as  is  held  in  some  States,  or  became  extinguished,  leaving  a 
right  of  action  on  the  building  contract  as  plaintiffs  sole  remedy,  we 
need  not  now  determine.  As  a  contract  of  indemnity,  payable  in 
money,  it  was  clearly  several  in  its  nature,  though  there  was  concur- 
rent insurance.  We  think  that  the  same  provisions  of  the  policy 
which  require  several  actions  thereon  to  recover  a  money  indemnity, 
are  equally  applicable  to  the  the  liability  of '  this  company  for  dam- 
ages for  failure  to  rebuild.  Each  company  would  in  such  cafie  be 
severally  Uable  for  its  pro-rata  share  of  the  loss  and  damage,  not  ex- 
ceeding the  interests  of  the  assured  in  the  property.  In  case  of  con- 
current insurance  and  no  election  to  rebuild  the  action  must  be 
against  each  for  its  pro-rata  share  of  the  loss,  not  exceeding  plaintifiTs 
loss.  If  any  of  the  companies  are  insolvent  this  loss  must  fall  on  the 
insured.  Defendant  did  not  undertake  to  share  any  loss  to  the 
plaintiff,  whether  arising  from  insolvency  or  non- Lability  of  other  in- 
surance, or  by  compromise  on  other  policies. 

Plaintiff  could  insure  in  as  many  companies  as  he  chose.  By  the 
terms  of  this  policy  he  could  only  recover  defendant's  pro-rata  share. 

This  is  equally  true  whether  in  an  action  for  failure  to  rebuild,  or 
is  to  recover  indemnity  in  money.  If  the  action  is  for  not  rebuilding, 
the  damages  may  exceed  those  if  the  suit  is  for  money  where  there 
is  no  election. 

Where  the  aggregate  loss  exceeds  the  insurance  and  the  insurer 
elects  to  rebuild,  the  damages,  unless  limited  by  the  terms  of  the 
poHcy,  must  equal  the  cost  of  restoring  the  building. 

In  case  of  concurrent  insurance,  and  some  of  the  companies  elect 
to  rebuild,  and  others  do  not,  and  there  is  no  pro-rating  clause,  there 
is  a  separate  cause  of  action  against  each  for  failure  to  rebuild,  where 
there  is  no  subsequent  agreement  converting  the  policies  in  a  joint 
contract.  The  giving  of  these  notices  was  the  sole  act  of  the  insur- 
ers. Plaintiff  had  no  option.  This  did  not  operate  to  convert  a 
flieveral  into  a  joint  obligation — as  against  plaintiff,  whatever  its  effect 
as  between  the  insurers  themselves.  If  there  was  no  pro-rating 
clause,  such  as  is  found  in  this  policy,  and  no  limitation  on  the 
amount  of  liability  to  rebuild,  each  of  several  companies  electing 
to  rebuild,  would  be  liable  to  rebuild,  and  several  actions  for  a  fail- 
ure could  be  maintained,  but  there  could  be  but  one  satisfaction  for 
the  amount  of  actual  loss. 

Where  several  elect  to  rebuild  and  one  only  does  so,  the  plaintiff's 
claim  is  satisfied  as  to  all,  and  the  one  so  performing  is  left  to  his 
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right  of  contribution,  whatever  that  may  be,  against  the  other  elect- 
ing or  non-electing. 

Under  this  policy,  the  election  to  rebuild  did  not  defeat  plaintiffs 
right  to  recover  of  those  not  electing,  when  the  building  contract 
was  not  performed. 

If  those  non-electiag,  paid  in  money,  before  the  building  was 
replaced  to  plaintifif,  it  would  diminish  the  amount  of  recovery  for  a 
failure  to  rebuild,  as  plaintift's  right  extends  only  to  an  indemnity 
for  his  actual  loss.  If  paid  after  the  building  was  replaced  as  before 
the  fire,  it  in  equity  belongs  to  those  i;ebuilding. 

In  the  poHcy  before  us  the  liability  of  defendant  is  expressly  limi- 
ted to  its  pro-rata  share  of  the  amount  lost.  Hence  plaintiff's  recov- 
ery of  other  companies  by  compromise,  or  otherwise,  does  not  affect 
the  amount  to  be  collected  of  defendant.  And  where  one  of  the 
several  policies  is  for  the  benefit  of  a  mortgagee  of  the  insured  prop- 
erty, upon  a  mprtgage  made  by  the  insurer,  this  is  other  insurance 
to  be  taken  into  the  account,  in  ascertaining  defendant's  pro-rata 
share  of  the  loss.  ,  Payment  to  the  mortgagee  is  payment  pro  tanto 
of  plaintiff's  loss. 

In  the  case  at  bar,  eight  of  the  ten  companies  having  concurrent 
insurance,  elected  to  rebuild.  This  did  not  defeat  the  right  of 
plaintiff  to  recover  of  those  not  electing,  upon  their  respective 
policies  for  the  amounts  for  which  they  were  liable,  but  as  the  in- 
sured can  have  but  one  satisfaction  for  his  actual  loss,  and  as  there 
is  -a  separate  contract  with  this  defendant  limiting  his  Hability  to  his 
pro-rata  share,  without  regard  to  the  solvency  or  Hability  of  any 
other  insurer,  this  defendant  is  liable  only  to  pro-rate  with  other 
insurers  for  damages  resulting  from  a  failure  to  rebuild.  To  illus- 
trate :  The  damages  as  found  by  the  appraisers  was  $32,990,  the 
aggregate  insurance  was  $33,000,  and  the  defendant's  poHcy  was 
$1,000.  Pro-rating  this  loss  according  to  the  terms  of  the  poUcy 
defendant  would  be  liable  for  $999.69.  The  option  to  rebuild  was 
a  mode  of  payment  of  the  damages  covered  by  the  policy  reserved 
for  the  benefit  of  the  insurer,  and  damages  for  failure  to  rebuild  is 
as  much  indemnity,  payable  in  another  form,  for  the  loss  covened  by 
the  policy  as  if  the  same  was  payable  in  money,  where  no  election 
had  been  made.  The  terms  of  the  policy  are  expHcit:  "  In  no  case 
shall  the  claim  be  for  a  greater  sum  than  the  actual  damages  *  *  * 
nor  shall  the  assured  be  entitled  to  recover  of  this  company  any 
greater  proportion  of  the  loss  or  damage  than  the  amount  hereby 
insured  bears  to  the  whole  sum  insured  on  said  property."    This 
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clause  follows  that  which  gives  the  election  to  rebuild,  and  in  express 
terms  applies  to  claims  for  damages  arising  from  a  failure  to  rebuild. 
It  follows  therefore  that  while  these  notices  to  rebuild  served  by  the 
respective  companies  on  the  24th  of  July,  1878,  may,  as  between 
such  companies,  create  a  joint  obligation,  yet,  as  to  this  plaintiff,  his 
right  of  action  and  the  amount  of  his  recovery  for  failure  to  rebuild 
is  several  against  the  several  companies  who  were  liable  in  damages, 
and  the  amount  of  his  recovery  is  to  be  pro-rated  in  each  case 
accordingly,  as  provided  in  the  policy.  In  such  pro-rating  the 
aggregate  insurance  including  the  two  companies  not  electing  to 
rebuild,  is  to  be  taken  into  the  account  in  ascertainilig  defendant's 
proportion  of  such  loss.  If  we  assume,  however,  that  the  court 
below  was  correct  in  charging  that  this  was  a  joint  building  contract, 
stiU  there  was  error  in  charging  that  the  settlement  made  by  the 
plaintiff  with  seven  of  the  joint  contractors  discharged  the  other. 
This  was  so  at  common  law,  but  is  not  so  under  our  statute.  (Ee- 
vised  Statutes,  sec.  3,162  to  3,166. )  These  sections  authorize  a  com- 
position or  compromise  with  one  or  more  joint  debtors,  without 
discharging  the  others,  and  without  impairing  the  right  of  action 
against  such  others.  In  such  case  the  settlement  of  the  joint  debtor 
is  equivalent  to  a  payment  of  his  proportionate  share  of  the  debt 
It  leaves  the  right  of  action  against  the  other  debtor  intact  for  its 
proportionate  liability  in  the  obligation. 

IL  As  to  the  effect  of  the  agreement  to  arbitrate  the  damages. 
This  agreement  was  entered  into  on  the  23d  of  October,  1878.  The 
plaintiff  had  compromised  with  seven  of  the  eight  companies  after 
they  had  converted  their  policies  into  building  contracts.  The  tes- 
timony shows  that  Foust,  the  agent  of  the  company,  then  visited 
Akron  for  the  purpose  of  settling  the  controversy  between  plaintiff 
and  defendant  He  had  heard  of  this  release  of  the  other  seven 
companies  before  he  left  home,  and  had  been  notified  to  fulfill  his 
contract  He  went  for  the  purpose  of  adjusting  his  company*s  lia- 
bility. He  then  did  not  claim  that  defendant  was  discharged  from 
all  hability  by  reason  of  the  release  of  the  other  seven  companies. 
The  plaintiff  had  already  resumed  possession  and  had  made  some 
preparations  to  rebuild.  He  (Foust)  made  two  propositions  for  a 
settlement ;  first,  to  compromise  on  the  same  basis  as  plaintiff  had 
compromised  with  the  other  seven  companies  ;  or,  second,  to  have 
appraisers  to  assess  the  actual  loss  occasioned  by  the  fire.  The  par- 
ties being  unable  to  agree  to  the  first,  this  agreement  of  submis- 
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sion  to  appraisers  was  entered  into.  The  court  charged  the  jury 
that  this  of  itself  was  a  waiver  of  all  right  to  recover  in  an  action 
for  damages  for  failure  to  rebuild  ;  that  as  matter  of  law  it  related 
solely  to  an  adjustment  of  the  loss  under  the  policy,  and  did  not  re- 
late to  a  loss  for  failure  to  rebuild.  In  this,  we  think,  the  court 
erred.  Before  entering  into  this  agreement  the  company  was  dis- 
tinctly informed  that  the  plaintiff  was  not  claiming  under  the  poHcy 
for  money  indemnity,  but  for  not  rebuilding.  Under  these  circum- 
stances the  parties  agreed  to  submit  to  appraisers  the  sole  question 
of  the  actual  cash  value  of,  or  damage  to  such  property,  and  the 
award  of  the  appraisers  was  to  be  binding  on  both  parties  so  far  as 
regards  such  appraisement,  the  other  matters  of  difference  between 
the  parties  within  the  terms  and  conditions  of  the  insurance  being 
left  for  adjustment  by  the  parties.  In  view  of  the  matters  in  differ- 
ence at  the  time  of  the  plaintiff's  claiming  his  right  to  damages  for 
failure  to  rebuild,  the  defendant  offering  to  compromise  and  not 
denying  his  liability  in  some  amount,  this  agreement  may  be  re- 
garded as  referable  to  the  controversy  between  the  parties,  namely — 
the  amount  which  defendant  should  pay,  whether  based  upon  the 
contract  to  rebuild  or  on  the  policy  as  an  indemnity.  There  is 
nothing  in  the  agreement  showing  the  intention  of  the  parties  to 
limit  such  appraisement  to  a  claim  upon  the  policy  as  a  contract  of 
indemnity.  They  were  to  ascertain  the  amount  of  loss  or  damage  to 
the  property.  This  mode  of  ascertaining  the  loss  and  damage  is 
expressly  provided  for  in  the  poHcy,  and  independent  of  this  pro- 
vision of  the  pohcy  it  was  competent  for  the  parties  to  refer  this 
question  to  arbitrators  and  make  their  award  binding.  As  we  have 
adjudged  that  at  the  time  this  agreement  was  entered  into,  there 
was  an  existing  liability  of  defendant  in  damages  for  failure  to  re- 
build proportionate  to  its  pro  rata  share  of  insurance,  the  appraise- 
ment made  under  the  agreement  would  become  a  material  factor  in 
determining:  its  share  of  such  damage.  That  amount  known,  the 
amount  of  defendant's  liability  would  become  a  mere  matter  of  cal- 
culation. The  plaintiff  by  entering  into  this  agreement  cannot,  as 
a  matter  of  law,  therefore,  be  said  to  have  waived  an  existing  right 
of  action.  The  agreement  had  the  same  force  and  effect  as  a 
method  of  adjusting  the  loss  and  of  settling  that  question,  whether 
his  suit  was  on  the  pohcy  or  upon  the  contract  to  rebuild.  The 
facts  and  circumstances  clearly  show  that  it  was  not  the  intention 
of  plaintiff  to  waive  or  abandon  his  right  under  the  policy  as  a  con- 
tract to  rebuild.     He  was  simply  agreeing  to  a  mode  of  assessing 
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the  loss  or  damage  by  fire,  which  when  settled  would  be  binding  on 
both  parties  unless  set  aside,  leaving  all  other  questions  to  be  de- 
termined by  the  parties  themselves  or  by  litigation. 

The  amount  of  damages  when  ascertained,  by  whatever  mode, 
was  a  necessary  factor  in  arriving  at  the  pro-rata  share  of  defendant's 
liability,  whether  the  action  was  upon  the  contract  regarded  as  an 
indemnity  payable  in  money  or  as  a  rebuilding  contract.  It  was 
error,  therefore,  in  the  court  to  leave  out  of  view  the  circumstances 
under  which  this  agreement  for  an  appraisal  of  damages  was  made, 
and  to  charge  that  it  was  solely  referable  to  the  contract  of  insur- 
ance, payable  in  money,  and  was  therefore  a  waiver  of  an  existing 
claim  or  demand  for  damages  for  failure  to  rebuild. 

Judgment  reversed. 


Digitized  by  VjOOQIC 


22  Seport  of  Decisuma.  [Jan., 


SUPBEME  COURT  OF  PENNSYLVANIA. 


Error  of  ike  Court  of  Common  Pleas  No.  1  of  Allegheny  County. 


SCOTT 
vs. 
DICKSON  *    ,* 

A  person  who  is  a  surety  on  another's  bond  has  an  insurable  interest  in  the 
latter's  life,  and  such  an  insurance  would  not  be  a  wagering  contract. 

When  A  had  his  life  insured  and  told  the  company  he  wished  the  insurance 
to  be  for  B's  benefit|  and  the  company  told  A  to  take  the  policy  out  in  his, 
A's,  name,  and  then  make  an  assignment  to  B,  the  company  will  be 
estopped  from  claiming  that  the  assignment  was  not  good  because  it  had 
been  left  in  their  hands,  and  A  had  continued  to  pay  the  premiums  until 
his  death. 

And  now,  April  2d,  1884,  the  following  case  stated  for  the  opinion 
of  the  court  in  the  nature  of  a  special  verdict : — 

Archibald  Dickson,  bachelor,  late  of  the  city  of  Pittsburgh,  died, 
November  Ist,  1883,  intestate  (so  far  as  yet  appears),  leaving  two 
brothers  and  two  sisters,  and  letters  of  administration  upon  his 
estate  were  duly  granted  to  one  of  said  brothers,  the  plaintiff. 

On  December  30th,  1882,  Archibald  Dickson  made  an  application 
to  the  Mutual  Life  Insurance  Co.  of  New  York,  through  William  P. 
Wooldridge,  the  Pittsburgh  agent  of  said  company,  for  a  policy  of 
insurance  upon  his  life,  and  a  few  days  later  said  company  issued 
its  policy  of  insurance.  No.  236,992,  dated  the  date  of  the  applica- 
tion aforesaid,  and  forwarded  the  same  to  said  Wooldridge  for 
delivery. 

A  copy  of  said  policy,  so  far  as  material  to  this  case,  is  hereto 

Ddo  Islon  rendered,  January  6, 1886. —From  Ltgcd  Intelligencer. 
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attached,  marked  Exhibit  A ,  and  made  part  hereof.  On  January  4th, 
1883,  Archibald  Dickson  went  to  the  office  of  said  Wooldridge  to  lift 
the  policy,  and  upon  its  being  produced,  said  to  Wooldridge  that  he 
wanted  to  transfer  it  to  John  F.  Scott,  "  the  best  friend  I  have  in 
the  world."  Wooldridge  called  the  attention  of  Archibald  Dickson 
to  the  company's  requirement  in  case  of  transfer,  as  printed  upon  the 
policy,  and  then  procured  two  of  the  blank  forms  for  assignments 
used  by  said  company,  both  of  which  were  then  filled  up  and  signed 
by  Archibald  Dickson.  A  copy  thereof  is  hereto  attached,  marked 
Exhibit  B,  and  made  part  hereof.  One  of  the  two  papers  so  executed 
was  delivered  to  Wooldridge,  who  forwarded  it  to  the  general  office 
of  the  company,  where  the  same  was  duly  received  and  noted.  The 
other  of  the  two  papers  so  executed,  with  the  policy,  remained  in  the 
possession  of  Archibald  Dickson  until  his  death.  Archibald  Dickson 
himself  paid  all  the  premiums  upon  said  policy,  notice  of  maturity 
of  the  same  as  they  fell  due  being  sent  to  him  pursuant  to  his  request, 
made  to  said  Wooldridge  at  the  interview  above  mentioned.  He  never 
told  John  F.  Scott  that  he  had  procured  or  transferred  such  policy, 
and  the  first  actual  knowledge  said  Scott  had  of  the  existence  of  the 
policy  or  its  transfer  to  himself  was  after  the  death  of  Archibald 
Dickson. 

John  F.  Scott  was  not  in  any  manner  related  to  Archibald  Dickson 
by  t)lood  or  marriage,  nor  was  he  at  any  time  a  creditor  of  Archibald 
Dickson.  Said  Scott  had  been  for  some  years  a  surety  upon  Dick- 
son's official  bond,  but  the  latter  had  to  the  time  of  his  death,  faith- 
fully fulfilled  the  condition  of  said  bond,  and  neither  principal  nor 
sureties  were  liable  thereon. 

The  said  insurance  company  has  paid  the  sum  of  $4,011  on  proof 
of  loss  furnished  by  defendant  at  an  expense  of  fifty  dollars,  and  the 
said  parties,  plaintiff  and  defendant,  having  united  in  a  receipt  to 
said  company  (made  necessary  by  notice  from  plaintiff  not  to  pay 
defendant),  have  placed  the  said  sum  of  $4,011  in  the  hands  of  Will- 
iam Scott,  to  be  paid,  loss  the  cost  of  proofs  of  death,  to  the  person 
entitled  thereto,  in  accordance  vnth  the  final  judgment  in  this  case, 
but  as  between  said  plaintiff  and  defendant,  f  .^r  the  purpose  of  the 
questions  hereby  raised,  the  same  is  to  be  regarded  as  in  the  hands 
of  the  defendant. 

If  the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to 
recover  from  the  defendant  the  amount  paid  by  said  company  Qess 
the  amount  of  expenses  as  aforesaid)  upon  said  policy,  then  jud^ 
ment  to  be  entered  for  plaintiff,  and  against  the  defendant,  for  one 
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dollar  ;  but  if  the  court  shall  be  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover  as  aforesaid,  then  judgment  to  be  entered  for 
defendant ;  the  costs  to  follow  the  judgment,  and  either  party  to 
have  the  right  to  sue  out  a  writ  of  error  herein. 

Exhibit  A. 
No.  236,092. 

The  Mutual  lAfe  Insurance  Company  of  New  York.  ^ 

Semi-endowment  Amount,  f2,000  End. 

Age  32;year8.'  ?4,000  Life, 

One-half  annual  premium,  |57.76. 

In  consideration  of  the  application  for  this  policy,  and  of  the  truth  of  the 
several  statements  made  therein,  and  of  the  premiums  hereinafter  specified, 
promises  to  pay  at  its  home  office,  in  the  City  of  New  York,  unto  Archibald 
Dickson,  of  Pittsburgh,  in  the  County  of  Allegheny,  State  of  Pennsylvania,  or 
his  assigns,  two  thousand  dollars,  on  the  thirtieth  day  of  December,  in  the  year 
1902,  if  then  living,  at  its  said  office  of  the  company,  in  the  City  of  New  York, 
or  if  he  should  die  before  that  time,  then  in  like  manner  to  pay  the  sum  of  four 
thousand  dollars  to  his  executors,  administrators,  or  assigns  (any  indebtedness 
to  the  company  on  account  of  this  contract  to  be  first  deducted  therefrom), 
within  sixty  days  after  satisfactory  proof  at  its  said  office  of  the  death  of  the 
said  Archibald  Dickson,  during  the  continuance  of  this  policy,  upon  the  fol- 
lowing conditions  :***** 

In  witness  whereof,  the  said.  The  Mutual  Life  Insurance  Company  of  New 
York  has  caused  this  policy  to  be  signed  by  its  President  and  Secretary,  at  its 
office  in  the  City  of  New  York,  the  thirtieth  day  of  December,  A.  D.,  1882. 

Robert  A.  Gsaknis, 

Vice-President. 
Isaac  F.  Lloyd,  Secretary. 

(Upon  back  of  policy.) 

Provisions  and  requirements  rc/erred  to  in  this  policy.       •       •       •       •       ♦ 

Notice. 

Assignments.  —The  company  declines  to  notice  any  assignment  of  this  policy 
until  the  original  or  a  duplicate  or  certified  copy  thereof  shall  be  filed  in  the 
Company's  Home  Office.  The  company  will  not  assume  any  responsibility  for 
the  validity  of  an  assignment. 

Exhibit  B. 

Form  of  Assignment. 

For  one  dollar,  to  me  in  hand  paid,  and  for  other  valuable  considerations 
(the  receipt  of  which  is  hereby  acknowledged),  I  hereby  assign,  transfer,  and 
set  over  to  John  F.  Scott,  of  Pittsburgh,  Pa.,  all  my  right,  title,  and  interest  in 
this  policy.  No.  236,992,  issued  by  The  Mutual  Life  Insurance  Co.,  of  New  York, 
and  for  the  consideration  above  expressed  I  do  also,  for  myself,  my  executors. 
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and  administratorSy  guarantee  the  validity  and  sufficiency  of  the  foregoing 
assignment  to  the  above  named  assignee,  his  executors,  administrators,  and 
assigns,  and  their  title  to  the  said  policy  will  forever  wairant  and  defend. 

Dated  in  Pittsburgh,  this  4th  day  of  January,  1883. 

Abchibald  Dickson. 
In  presence  of 

George  W.  Rode. 

The  opinion  of  the  court  below  was  as  follows  : — 
August  2d,  1884.  Under  the  facts  set  out  in  the  foregoing  case 
stated,  we  are  of  opinion  that  plaintiff  is  entitled  to  recover,  to  wit, 
the  amount  of  $4,011,  less  the  cost  of  proofs  of  death,  as  specified  in 
said  statement,  and  therefore  now  direct  judgment  to  be  entered  for 
plaintiff  and  against  defendant  in  the  sum  of  one  dollar. 
The  specifications  of  error  were — 

1.  The  court  erred  in  entering  judgment  for  the  plaintiff. 

2.  The  court  erred  in  not  entering  judgment  for  the  defendant. 

William  Scott  and  William  R.  Blair, /or  Plaint^  in  Etror, 
George  Shiras,  Jr.,  and  Stagle  &  Wiley,  for  Defendant  m  EtTor. 

Paxson,  J. 

While  this  record  does  not  disclose  with  certainty  the  grounds  on 
which  the  learned  judge  below  ruled  the  case,  we  presume  from  the 
course  of  the  argument  here  that  he  regai*ded  it  as  coming  within 
the  principle  of  Gilbert  vs.  Moose's  Administrator,  41  Leg.  Int.,  75, 
which  was  an  admitted  case  of  a  wagering  policy.  We  do  not,  how- 
ever, regard  this  as  within  the  authority  of  Gilbert  vs.  Moose,  for  the 
reason  that  there  is  nothing  in  the  facts  as  set  forth  in  the  case 
stated  from  which  the  deduction  can  fairly  be  drawn  that  this  was  a 
wagering  policy.  On  the  contrary,  there  is  enough  to  show  that  John 
F.  Scott,  the  defendant  below,  had  an  insurable  interest  in  the  life  of 
Arctiibald  Dickson.  In  the  case  stated  we  find,  inter  aha,  the  follow- 
ing facts  :  "  John  F.  Scott  was  not  in  any  manner  related  to  Archi- 
bald Dickson,  by  blood  or  marriage,  nor  was  he  at  any  time  a 
creditor  of  Archibald  Dickson.  Said  Scott  had  been  for  some  years  a 
surety  upon  Dickson's  official  bond,  but  the  latter  had,  to  the  time  of 
his  death,  faithfully  fulfilled  the  condition  of  said  bond,  and  neither 
principal  nor  sureties  were  liable  thereon." 

It  appears  to  have  been  assumed  that  because  there  had  been  no 
breach  of  the  official  bond,  and  the  sureties  had  never  been  called 
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upon  for  payment,  that  Scott  had  no  insurable  interest  in  the  life  of 
Dickson.  This  was  a  mistake.  The  insurable  interest  is  that  which 
existed  at  the  time  the  insurance  was  effected,  not  that  which  may 
exist  at  the  time  of  the  death  of  the  assured.  There  was  a  time 
when  hfe  insurance  was  treated  as  a  contract  of  indemnity  merely, 
and  it  was  held  that  the  interest  must  continue  to  the  time  of  death. 
It  was  so  ruled  by  Lord  EUenboroagh,  in  Goodsall  vs.  Bolders,  9 
East,  72  ;  but  that  case  was  overruled  by  Dalby  vs.  The  Life  Insur- 
ance Co.,  15  C.  B.,  365,  where  it  was  said  by  Baron  Parke,  in  con- 
struing the  statute  of  14  George  III.,  which  provides  that  "no 
insurance  shall  be  made  on  the  life  or  the  lives  wherein  the  assured 
shall  have  no  interest  or  by  way  of  gaming  or  wagering,"  and  "  that 
in  all  cases  wherein  the  assured  hath  interest  in  such  life,  etc.,  no 
greater  sum  shall  be  recovered  than  the  amount  or  value  of  such 
interest,"  that  the  word  "  hath  "  must  be  construed  as  necessarily 
referring  to  the  time  of  effecting  the  insurance  and  not  to  the  time 
of  the  death.  "  As  thus  interpreted,"  Justice  Bradley  says,  in  Com- 
nu)nwealth  Life  Ins.  Co.  vs.  Schaffer,  94  TJ.  S.  K.,  457,  "  we  might 
almost  regard  the  English  statute  as  declaratory  of  the  original 
common  law,  and  as  indicating  the  proper  rule  to  be  observed  in 
this  country  where  that  law  furnishes  the  only  rule  of  decision." 
In  that  case  the  policy  was  taken  by  husband  and  vnfe  upon  their 
joint  lives,  payable  to  the  survivor  on  the  death  of  either.  Subse- 
quently they  were  divorced  a  vinculo  matrimonii,  and  the  wife,  having 
paid  the  premiums  up  to  the  time  of  her  former  husband's  death, 
brought  suit  on  the  policy.  It  was  held  that  the  policy,  being  valid 
at  its  inception,  the  subsequent  cessation  of  her  interest  in  the  life 
insured  did  not  affect  her  claim,  the  court  saying  :  "  The  essential 
thing  is,  that  the  policy  shall  be  obtained  in  good  faith,  and  not 
for  the  purpose  of  speculating  upon  the  hazard  of  a  life  in  which 
the  assured  has  no  interest."  This  case  expressly  rules  that  the 
policy  does  not  fall  with  the  cessation  of  the  interest. 

It  requires  but  a  moment's  reflection  to  see  that  this  rule  is 
based  upon  sound  principles.  It  treats  a  contract  of  life  insurance, 
not  as  a  contract  of  indemnity,  as  in  the  case  of  fire  or  marine 
insurance,  but  as  a  contract  to  pay  a  certain  sum  of  money  in  the 
event  of  death.  And  if  the  policy  fell  with  the  cessation  of  insur- 
able interest  it  would  lead  to  this  result :  A  is  a  creditor  of  B 
to  the  extent  of  $1,000,  and  insures  his  life  to  that  amount.  He 
continues  the  policy  until  he  has  paid  in  premiums,  say,  $1,100.  B 
then  pays  the  debt.      If  the  policy  ceases  as  soon  as  the  debt  is 
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paid,  A  loses  all  he  has  paid,  and  in  reahty  is  out  of  pocket  $100, 
although  he  has  received  his  debt  in  full. 

Applying  these  principles  to  the  case  in  hand,  when  Mr.  Scott 
became  Dickson's  bail  on  his  official  bond,  he  had  an  interest  in  his 
life  which  he  could  have  protected  by  taking  out  a  policy  directly 
thereon.  That  he  was  never  called  upon  for  payment  upon  this 
bond  is  not  to  the  purpose  ;  he  might  have  been.  He  was  hable  for 
any  breach  of  it,  and  this  hability  constituted  an  interest  in  the  Ufe 
of  Dickson,  and  this  interest  existed  at  tlie  time  of  the  alleged  assign- 
ment of  the  policy.  Hence,  I  have  no  doubt,  if  the  assignment  was 
effectual  to  pass  the  title  to  the  policy,  Scott  would  be  entitled  to 
hold  it  and  recover  the  insurance  money. 

But  I  more  than  doubt  whether  the  assignment  qua  assignment 
was  sufficient  to  pass  the  title.  It  was  true  an  assignment  was  made 
in  form  and  lodged  with  the  company,  in  accordance  with  its  rules, 
but  no  copy  of  it  was  ever  given  to  Scott,  nor  was  he  notified 
thereof,  and  the  policy  was  retained  by  Dickson,  who  continued  to 
pay  the  premiums  up  to  the  time  of  his  death,  in  pursuance  of  a 
request  made  to  the  company  that  the  premium  notices  should  be 
sent  to  him,  Dickson.  It  was  said  by  Chief  Justice  Gibson,  in 
In  re  Campbell's  Estate,  7  Barr.,  100  :  **  A  gift  is  a  contract  exe- 
cuted ;  and,  as  the  act  of  execution  is  the  dehvery  of  possession,  it  is 
of  the  essence  of  the  title.  It  in  the  consummation  of  the  contract, 
which,  without  it,  would  be  no  more  than  a  contract  to  give,  and 
without  efficacy  for  the  want  of  a  consideration.  If  made  on  a 
sufficient  consideration  it  would  be  a  binding  agreement ;  but 
then  the  nature  of  the  contract  would  be  changed,  and  there  would 
stOl  be  no  gift.  The  gift  of  a  bond,  note,  or  any  other  chattel,  there- 
fore, cannot  be  made  by  words' in  futuro  or  by  words  in  prsesenti, 
unaccompanied  by  such  delivery  of  possession  as  makes  the  disposal 
of  the  thing  irrevocable." 

In  Taylor's  Appeal,  Through's  Estate,  25  P.  F.  S.,  115,  Trough 
effected  a  life  insurance,  being  solvent,  and  in  consideration  of  one 
dollar  and  love  and  affection  for  his  children,  he  executed  under  seal 
an  assignment  of  the  policy  to  one  Hicks  in  trust  for  them  ;  put  the 
policy  and  assignment  into  an  envelope  addressed  to  "John  W. 
Hicks,  Plumber,  Second  St.,  etc.  Please  send  this  to  him  at  my 
death,  H.  Trough,"  and  placed  the  envelope  in  a  safe  of  his  own  firm. 
He  paid  the  premiums  until  his  death,  seven  years  after  the  assign- 
ment, but  never  communicated  the  transfer  to  Hicks,  who  knew 
nothing  of  it  until  after  his  death.     It  was  held  by  this  court  that  the 
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asfidgnment  was  invalid  for  want  of  a  delivery,  and  the  proceeds 
were  awarded  to  the  administrator  of  Through.  In  Zimmerman  vs. 
Stmper,  id.,  149,  there  was  an  indorsement  of  a  gift  upon  a  bond  by 
the  testator  with  a  request  to  his  executors  to  deliver  it  after  his 
death,  but  it  was  held  invalid  for  want  of  a  delivery. 

In  the  case  in  hand  the  delivery  of  the  assignment  to  the  company 
was  not  the  equivalent  of  a  delivery  to  Scott  The  whole  thing  was 
in  fieri ;  there  was  no  consideration,  and  the  assignment,  being  the 
voluntary  act  of  the  assured,  was  subject  to  his  power  of  revocation. 
That  circumstances  might  have  arisen  which  would  have  made  the 
revocation  a  matter  of  some  trouble  and  expense  is  not  to  the  pur- 
pose. The  true  test  was  the  right  to  revoke  or  cancel  the  assign- 
ment If  that  existed  nothing  passed  to  the  assignee  at  the  time  of 
assignment. 

There  is,  however,  another  view  of  the  case,  which  we  think  con- 
trols it.  It  ie  manifest  from  the  case  stated  that  this  policy  was 
intended  for  the  benefit  of  Scott  at  the  time  it  was  taken  out.  The 
appHcation  was  made  by  Dickson  on  December  30,  1882.  On  the 
fouith  of  the  following  January,  only  five  days  thereafter,  he  went  to 
the  office  of  the  company  to  lift  the  policy,  and  when  the  policy  was 
produced  he  at  once  informed  the  company  that  he  "  wanted  to 
transfer  it  to  John  F.  Scott,  the  best  friend  I  have  in  the  world."  Can 
there  be  a  doubt  that  he  intended  the  policy  for  his  friend  when  he 
made  the  application?  Had  it  been  made  so  in  form  ;  had  he 
instruc^/cd  the  company  to  make  the  loss  payable  to  John  F.  Scott  in 
case  (»f  his  death,  the  transfer  would  have  been  perfectly  legal,  and 
open  to  no  objection  as  a  wagering  pohcy.  The  validity  of  such  pol- 
icies has  never  been  doubted.  What  followed  was  the  act  of  the 
company,  not  of  Dickson.  They  recommended  the  assignment  as 
the  proper  form,  and  Dickson  executed  it  because  it  was  so  recom- 
mended, yet  his  own  conduct  shows  that  he  did  not  regard  it  as  an 
assignment  The  effect  of  an  assignment  would  be  to  pass  the  legal 
title  to  the  policy  had  it  been  perfected  by  delivery.  The  assignee 
thereafter  would  be  the  party  to  pay  the  premiums.  But  Dickson 
kept  the  assignment  and  continued  to  pay  the  premiums  himself  ; 
directed  the  notices  to  be  sent  to  him.  He  evidently  intended  his 
friend  to  have  the  benefit  of  the  policy,  and  bear  its  burden  himself. 
Had  the  company  altered  the  policy  making  the  loss  payable  to 
Scott,  instead  of  preparing  an  assignment,  they  would  have  carried 
out  Dickson's  precise  intent  Does  the  form  of  the  transaction  stand 
in  the  way  ?    We  think  not     We  may  treat  the  assignment  as  a 
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direction  to  pay  the  loss  to  Scott,  given  at  the  time  the  policy  was 
issued,  with  the  same  force  and  effect  as  if  written  in  the  body  of  the 
policy.  If  the  transfer  to  Scott  were  an  after-thought  it  would  be 
different ;  but  it  was  not ;  it  was  a  part  of  the  original  transaction, 
and  the  direction  was  given  before  the  pohcy  had  been  taken  from 
the  office. 

Policies  of  this  nature  are  in  no  sense  wagering.  It  would  be 
denying  a  man's  right  to  do  what  he  will  with  his  own  to  say  that 
he  could  not  in  any  form  insure  his  life  for  the  benefit  of  an  indigent 
relation,  or  a  friend  to  whom  he  felt  under  obligations.  And  the  fact 
that  he  continued  to  pay  the  premium  himself,  and  retain  the  control 
of  the  policy  up  to  the  time  of  his  death,  leaves  no  room  for  specu- 
lation on  the  improper  practices  which  a  few  years  ago  brought  such 
a  scandal  upon  the  life  insurance  business  in  this  State. 

The  judgment  is  reversed,  and  judgment  is  now  entered  upon  the 
case  stated  in  favor  of  the  defendant  with  costs. 
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UNITED  STATES  CIECUIT  COUET. 

EASTERN  DISTRICT  OF  PENNSYLVANIA 
October  Sessions,   1884. 

MAKGARET   CAEMGAN 

vs. 

MASSACHUSETTS   BENEFIT  ASS'N. 

The  Pennsylvania  statute  proliibiting  an  application  not  attached  to  the  pol-  • 
icy  to  be  used  in  any  way  to  qualify  the  terms  of  the  contract,  does  not 
prohibit  the  introduction  of  such  an  application  for  the  purpose  of  showing 
fraud  in  the  procuring  of  the  contract. 

Where  the  policy  and  by-laws  of  the  company  require  a  written  application 
by  the  insured,  a  paper  purporting  to  be  an  application  whose  questions 
were  not  in  fact  auwered  by  the  insured,  but  which  were  answered,  and 
tlie  paper  executed  throughout  by  another  in  lu^r  name,  the  policy  pro- 
cured on  such  ai^plicatiou  was  a  fraud  and  void. 

J.  Rich.  Gbieb,  Esq.,  and  James  M.  West  Esq.,  for  Plaintiff. 
W.  S.  Campbell,  Esq.,  foi-  Defendant. 

This  was  an  action  brought  to  recover  $5,000  on  a  policy  of 
insurance  on  the  life  of  Mary  A.  McCaffrey,  for  the  benefit  of  her 
sister,  Margaret  Carrigan,  the  plaintiff.  The  declaration  was  in 
covenant,  and  set  out  the  policy  at  length.  The  defendants  filed  a 
plea  of  "  Covenants  performed,  absque  hoc,  with  leave  to  give  in 
evidence  the  special  matter,"  and  several  special  pleas,  alleging, — 

First  That  the  application  on  which  the  policy  was  issued,  was  a 
forgery,  that  Mary  A.  McCaffrey  never  signed  it. 
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Second.  That  the  insured  was  in  the  last  stage  of  consumption 
at  the  time  the  application  was  made,  which  represented  her  to  be 
in  robust  and  perfect  health. 

Third.  That  the  policy  in  suit  was  part  of  a  conspiracy  entered 
into  by  the  plaintiff,  the  examiniDg  physician,  and  several  others,  to 
cheat  and  defraud  the  defendant  association,  and  others,  out  of  large 
sums  of  money. 

The  case  was  tried  before  Judges  McEennen  and  Butler,  in  the 
United  States  Circuit  Court,  at  Philadelphia,  October  15,  1885,  and 
a  verdict  was  rendered  for  the  defendants. 

The  plaintiff  offered  in  evidence  the  policy  and  proofs  of  loss,  and 
proved  the  death  of  the  insured,  and  there  rested. 

The  defendants  proved  that  the  signature  to  the  application  pur- 
porting to  be  that  of  Mary  McCaffrey  was  not  her  genuine  signature, 
whereupon  the  plaintiff's  counsel  admitted  such  to  be  the  fact,  but 
claimed  that  her  name  was  signed  thereto  in  her  absence  by  one 
John  J.  Devlin,  who  had  been  told  by  the  insured  to  sign  her  name 
to  the  application,  in  case  she  were  not  present  when  it  should  be 
presented  for  her  signature. 

The  defendants  then  offered  in  evidence  the  applicatioD,  which 
was  objected  to  by  the  plaintiff,  on  the  ground  that  a  copy  of  the 
application  had  not  been  incorporated  in  or  attached  to  the  policy, 
and  in'  support  of  this  objection,  presented  and  read  the  following 
statute,  passed  by  the  legislature  of  Pennsylvania,  and  approved 
May  11th,  1881. 

Be  it  Exacted,  etc.  That  all  life  and  fire  insurance  policies  upon  the 
lives  or  property  of  persons  within  this  Commonwealth,  whether  issued  by 
companies  organized  under  the  lawH  of  this  State,  or  by  foreign  companies 
doing  business  therein,  which  contains  any  reference  to  the  application  of  the 
insured  or  the  constitution,*  by-laws,  or  other  rules  of  the  company,  either  as 
forming  part  of  the  policy  of  contract  between  the  parties  thereto,  or  having 
any  bearing  on  said  contract,  shall  contain,  or  have  attached  to  said  policies, 
correct  copies  of  the  aj^plication,  as  signed  by  the  applicant,  and  the  by-laws 
refeiredto;  and,  unless  so  attached  and  accompanying  the  i^olicy,  no  such 
application,  constitution  or  by-laws  shall  be  received  in  evidence,  in  any  con- 
troversy between  the  parties  to,  or  interested  in,  the  said  policy,  nor  shall 
such  application  or  by-laws  be  considered  a  part  of  the  policy  or  contract 
between  such  parties. 

The  plaintiff  contended,  that  under  this  law,  the  application  could 
ot  be  admitted,  that  the  penalty  for  a  failure  to  attach  a  copy  of 
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the  application  to  the  policy  was  the  absolute  exclusion  of  the  appli- 
cation from  the  case,  and  was  so  intended  by  the  legislature. 

The  defendants  contended  that  they  offered  it  for  the  purpose  of 
establishing  or  showing  fraud,  and  not  as  a  part  of  the  contract  of 
insurance,  though  the  policy  referred  to  it  and  made  it  a  part  of  the 
contract;  that  the  legislature  never  intended  to  shield  and  reward  a 
fraud,  but  only  that  the  terms  of  the  policy  itself  should  not  be 
varied  or  modified  by  the  introduction  or  admission  in  evidence  of 
the  appHcation  where  no  copy  was  attached  to  the  policy. 

After  argument  of  counsel,  the  court  rendered  the  following 
decision: — 

Judge  Butlee  said: — When  this  case  was  previously  tried  this 
application  was  produced,  as  it  is  now,  for  the  purpose  of  proving 
fraud,  as  opened.  I  said  then  it  was  not  necessary  to  consider 
(in  the  view  I  tock  of  the  law)  whether  the  statute  is  in  any  case 
applicable  to  the  trial  of  a  cause  in  this  court  I  intimated  no  opin- 
ion or  judgment,  or  impression  respecting  it.  Since  that  time,  this 
question  has  been  decided — not  upon  this  stf,tute,  but  upon  a  simi- 
lar statute,  in  New  York.  The  statute,  therefore,  is  applicable  to  a 
trial  in  this  court. 

The  decision  of  that  question,  however,  now,  as  it  then  was,  is 
unnecessary,  because  the  statute,  in  the  judgment  of  the  court,  is 
inapplicable  to  a  case  such  as  this.  To  my  mind  it  is  plain  (in 
view  of  the  history  of  judicial  decision  upon  the  subject  of  rep- 
resentations and  warranties)  that  the  purpose  of  this  statute  was 
to  exclude  the  application  where  it  is  not  attached  to  the  policy, 
but  is /sought  to  be  made  a  part  of  the  contract,  so  as  to  qualify 
or  affect  the  terms  of  the  policy.  It  is  inapplicable  to  a  case 
where  the  purpose  is  to  show,  as  here,  that  there  was  no  applica- 
tion made  by  the  insui-ed,  that  the  company  was  deceived  and 
imposed  upon,  in  the  presentation  of  a  paper  purporting  to  be 
the  application  of  the  individual  insured,  when  it  was  not  No 
such  case  was  contemplated  by  the  legislature  or  there  would 
have  been  a  provision  to  protect  a  party  under  such  circum- 
stances, against  the  use  of  the  application.  How  could  the  fraud 
alleged  here,  if  it  exists,  be  set  up  in  the  absence  of  the  paper  ? 
Suppose  the  defendants  had  undertaken  to  show  in  the  absence 
of  the  paper  that  it  was  a  forgery,  by  calling  witnesses  who 
swear  they  had  seen  it  and  knew  the  handwriting  of  this  girl, 
and  that  the  signature  is  not  hers?  We  could  not  receive  it; 
the  paper  must  be  present  and  the  jury  must  see  it. 
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JuDOE  McEennan  said : — The  act  of  assembly-  says  that  au  appli- 
cation made  and  not  attached  to  the  policy  shall  not  be  used  in 
any  way  to  qualify  the  terms  of  the  contract.  But  the  applica- 
tion is  the  foundation  of  the  policy,  it  rests  upon  it,  and  can  it 
not  be  shown  that  the  company  was  procured  to  issue  this  policy 
by  the  execution  of  a  fraudulent  appHcation  ?  It  strikes  at  the 
obligation  of  the  policy  itself.  It  is  not  to  be  regarded  touching 
the  construction  of  the  paper  itself,  but  as  to  the  subsistence  of 
the  policy  as  an  instrument  binding  the  company.  That  seems  to 
be  a  common-sense  construction  of  the  act  of  assembly. 

The  application  haying  been  admitted  in  evidence,  the  defend- 
ants* counsel^  in  view  of  the  admission  made  by  plaintiff,  that 
Mary  McCaffirey  did  not  herself  sign  the  application,  here  re- 
quested the  court  to  charge  the  jury,  without  going  further  into 
the  evidence,  that  as  a  matter  of  law  the  plaintiff  could  not 
recover  if  the  application  were  signed  in  the  manner  set  forth  in  the 
admission. 

After  a  lengthy  argument  of  counsel,  the  following  opinion  of  the 
court  was  rendered  by  Judge  Butler,  Judge  McKennan  con- 
curring;— 

Butler,  J. 

Gentlemen  of  the  jury :—  The  plaintiff  put  in  evidence  the  policy 
of  insurance  and  proofs  of  death,  and  there  rested. 

The  defendants,  charging  that  the  policy  was  fraudulently  ob- 
tained by  means  of  a  paper,  which,  while  it  purported  to  be  the 
application  of  Mary  McCaf&ey,  the  assured,  was  not  such,  but  was 
made  and  executed  in  her  name  by  another  in  her  absence,  called 
witnesses  to  sustain  the  charge.-  Among  these  witnesses  was  the 
plaintiff  in  the  suit,  who  testified  that  the  signatuie  was  not  Mary 
McCaflfrey's. 

When  the  case  had  reached  this  situation,  the  plaintiff's  counsel 
arose  and  admitted  that  the  paper  purporting  to  be  the  application 
of  the  assured,  was  not  signed  by  her  nor  in  her  presence,  stating 
at  the  same  time,  that  the  person  who  signed  it  had  been  told  by 
her,  that  if  an  application  for  an  insurance  was  brought  to  the  house 
in  her  absence  he  should  sign  it  for  her. 

Here  the  case  rested.  In  this  state  of  the  evidence,  the  plaintiff, 
in  ©ur  judgment,  cannot  recover.  The  pohcy  and  by-laws  of  the 
company  require  the  written  application  of  the  assured,  embracing 
answers  to  various  interrogatories  made  and  executed  by  her  in  per- 


Digitized  by  VjOOQIC 


84  Beport  of  Decisional  [Jan.^ 

son.  The  paper  before  us,  purporting  to  be  her  application  was 
presented  to  the  company,  and  the  policy  thus  obtained.  This 
(whether  designed  or  not)  was  a  fraud.  Upon  its  face,  the  policy 
shows  that  it  was  issued  in  the  belief  that  the  paper  was  the  appli- 
cation of  Mary  McCaffrey,  executed  by  her  in  person,  containing  her 
answers,  over  her  signature,  to  the  various  questions  therein  pro- 
pounded; and  that  such  an  application  is  the  foundation  of  the  con- 
tract between  the  parties. 

The  company  was  left  in  ignorance  of  the  true  character  of  the 
paper.  There  is  no  evidence  whatever  that  either  the  company  or 
its  agent  had  knowledge  of  the  fact  that  the  paper  was  other  than 
what  it  purported  to  be.  Had  it  been  informed  of  the  circum- 
stances— that  Mary  McCafiQrey  had  not  answered  the  questions, 
but  that  the  paper  was  executed  throughout  by  another  in  her 
name,  it  may  safely  be  concluded  that  the  policy  would  not  have 
been  issued.  The  concealment  of  these  circumstances  must  there- 
fore be  regarded  as  a  fraud,  rendering  the  policy  void. 

It  was  urged  en  behalf  of  the  plaintiff  that  the  admission  of  the 
paper,  here  called  an  application,  is  prohibited  by  the  Pennsylvania 
statute  cited,  and  that  it  cannot,  therefore,  be  considered  in  this  con- 
nection. If  this  were  true,  it  is  probable  the  plaintiff's  admission 
above  referred  to  would  of  itself  sufficiently  establish  the  fact  of  im- 
position, on  which  the  defendant  rehes.  It  is  not  true,  however. 
The  legislature  did  not  contemplate  such  a  case  as  this,  and  the 
statute  is  clearly  inapplicable.  The  paper  heie,  as  we  have  already 
indicated,  is  not  an  application  within  the  meaning  of  the  statute  any 
more  than  it  is  within  that  of  the  policy.  It  is  not  the  application 
of  the  assured  except  in  appearai^ce.  It  is  but  a  deceptive 
pretense. 

While,  therefore,  we  have  admitted  the  paper  in  evidence,  it  is 
not  for  the  purpose  of  opening  its  contents  to  contestation,  but 
simply  as  a  means  of  proving  that  no  application,  within  the  mean- 
ing of  the  policy,  was  made;  and  that  the  defendant  was  fraudu- 
lently induced  to  enter  into  a  contract  of  insurance  without  any 
reciprocal  obligation  on  the  pait  of  the  assured,  as  is  plainly  con- 
templated in  the  policy  itself. 
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SUPEEME  COUKT  OF  ILLINOIS. 


Appealed  from  the  AppeUaie  Court  for  3d    District,  Originally    Ap- 
pealed from  Morgan  County  C   G. 

ESTATE  OF  MICHAEL   RAPP^ 

V8, 

PHOENIX  INS.  CO.* 

An  agent's  penal  bond  with  surety  conditioned  that  the  agent  shall  promptly 
pay  over  moneys  received,  and  truly  perform  the  duties  of  his  agency, 
discloses  a  sufficient  consideration  to  support  the  unrlertaking  of  the 
obligees  while  the  agency  continues  and  become  immediately  binding 
upon  its  execution  and  delivery.  Such  a  l)ond  differs  from  that  of  a  guar- 
anty of  future  advances  which' requires  as  its  consideration  an  advance  or 
credit  given  and  which  has  no  binding  force  until  such  credit  has  been 
given. 

Such  a  penal  bond  is  not  terminated  by  the  death  of  the  surety  as  to  funds 
afterwards  coming  into  the  hands'  of  the  agent,  but  may*  be  enforced 
against  his  x»ersonal  representatives. 

But  the  principal  impliedly  stipulates  that  he  will  not  retain  the  agent  after 
a  known  breach  of  the  guaranty,  and  such  retention  will  release  the 
surety. 

The  retention  of  such  agent,  who  was  obligated  to  make  monthly  settlements 
after  notice  of  his  default,  releases  the  estate  of  the  surety  as  to  any  sub- 
sequent default. 

'  Statement  of  the  Case, 

This  is  an  action  against  the  estate  of  M.  Bapp.  The  insurance 
company  appointed  J.  B.  Booker  &  Co.  its  agents,  and  by  the  con- 
tract of  appointment,  said  agents  were  to  make  with  the  company 
a  fall  settlement  of  each  month's  business  at  the  end  of  each  and 
every  month  while  they  should  remain  the  company's  agents;  that 
said  agents  were  not  appointed  for  any  specified  time  ;  that  M. 
Bapp  signed  the  bond  in  evidence,  that  said  agents  shall  well  and 
truly  perform  all  and  singularly  the  duties,  and  to  account  for  and 
pay  over  the  same  to  the  said  company  when  demanded,  and  comply 
with  all  instructions  furnished  him  from  the  office  of  said  company 

*  DedslOD  rendered,  March  30, 1886. 
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etc.  Bond  in  the  sum  of  $1,000.  Eapp  died  10th  of  March,  1882; 
that  the  agents  of  the  company  had  actual  notice  of  the  death  of 
Bapp  at  the  time  of  his  death,  the  same  having  been  published  in 
the  newspapers.  The  agents  faithfully  made  their  monthly  settle- 
ments with  appellee  or  company  for  ten  months  after  the  death  of 
M.  Rapp,  and  paid  the  company  all  that  was  due  it  up  to  January 
1,  1883;  and  that  said  agents  failed  to  make  a  settlement  with  the 
compary  for  the  month  of  January,  1883,  and  also  failed  to  make  a 
settlement  for  the  month  of  February,  1883;  that  the  company  did 
not  notify  the  executors  of  M.  Eapp,  of  the  failure  of  said  agents  to 
make  the  January,  1883,  settlement,  until  after^  the  failure  to  make 
the  February  settlement;  that  the  claim  filed  shows  correctly  the 
sums  received  by  said  agents  in  the  months  of  January  and  Febru- 
ary, 1883,  which  they  failed  to  pay  over.  The  entire  deficit  of  the 
agents  was  $260.  The  court  charged  the  estate  of  Bapp  with  the 
default  for  January,  which,  as  already  appears,  amounted  to  $188.90, 
but  refused  to  aDow  the  one  for  February,  and  the  company  assigned 
as  a  cross-error  the  ruling  of  the  court  in  rejecting  the  latter  claim. 

MULKEY,   J. 

It  is  contended  by  appellant  that  the  bond  in  question  is,  in  legal 
effect,  the  same  as  a  guaranty  of  future  advances  to  the  extent  of 
$1,000>$  that  it  did  not  become  binding  or  operative  upon  the  makers 
until  money  or  other  property  belonging  to  the  company  came  into 
the  hands  of  J.  B.  Booker  &  Co.,  as  its  agents;  that  money  or  prop- 
erty thus  coming  into  their  hands  is  to  be  regarded  in  the  nature 
of  future  advances,  and  to  be  governed  by  the  same  rules  of  law 
that  are  applicable  to  such  advances;  that  the  contract  being 
indefinite  as  to  its  duration,  either  party  had  the  right  to  termi- 
nate it  on  notice;  that  it  existed,  so  to  speak,  by  the  continued 
desire  or  joint  will  of  the  parties,  and  as  this,  in  the  nature  of 
things,  could  not  extend  beyond  their  lives,  and  as  Bapp  could  not^ 
after  his  decease,  terminate  the  contract  by  notice,  the  law  itself 
terminated  it,  and  hence  Bapp's  estate  is  not  bound  for  anything 
that  occurred  after  his  death.  Such  is  the  ]:K)sition  of  appellant,, 
as  we  understand  it. 

The  bond  in  question  is  something  more  than  an  ordinary  con- 
tract of  guaranty.  It  is  a  joint  and  several  contract  between 
Joseph  H.  Booker,  Albert  H.  Brace,  and  M.  Bapp,  on  the  one  side, 
and  appt^llee  on  the  other.  The  contract  discloses  upon  its  face 
that  Booker  and  Brace,  under  the  style  of  J.  B.  Booker  &  Co.,  had 
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been  appointed  agents  of  appellee  in  conducting  the  insurance  busi- 
ness, and  that  by  virtue  of  their  appointment,  and  the  service  upon 
which  they  had  or  were  then  about  to  enter,  certain  moneys,  chat- 
tels, and  effects  would  come  into  their  hands,  which  of  itself  disclosed 
a  sufficient  consideration  to  support  the  undertaking  of  the  obligors 
90  long  as  the  agency  continued.  The  contract  therefore  became 
binding  immediately  upon  the  execution  of  the  instrument,  and  had 
a  default  on  the  part  of  the  agents  occuiTed  in  the  lifetime  of  Bapp, 
there  is  no  question  but  that  a  joint  action  might  have  been  main- 
tained on  the  bond  against  all  three  of  the  obligors.  The  inatru- 
ment  then  was  a  written  contract  whereby  the  obligors,  jointly  and 
severally,  bound  themselves,  their  executors  and  administrators,  to 
the  extent  of  $1,000,  for  the  faithful  discharge  of  the  duties  of  two  of 
them  in  r.  certain  specified  business  of  a  confidential  character. 
Two  of  the  obligors  stipulate  for  their  own  honesty  and  business 
fidelity;  the  other  joins  in  the  stipulation,  and  also  individuaDy 
guarantees  the  same  thing.  It  is  to  be  observed,  that,  unlike  an 
ordinary  continuing  guaranty,  as  it  is  claimed  Ihis  is,  nothing  is  to 
be  done  by  any  of  the  parties  to  the  instrument  to  give  effect  to 
make  it  binding  upon  them,  as  is  alwaj  s  the  case  where  the  payment 
of  future  advances  merely,  is  guaranteed.  The  difference  between 
the  two  cases  is  well  illustrated  by  the  language  of  the  court  in 
Jordan  et  al.  vs.  Dobbins,  122  Mass.,  168,  cited  and  relied  on  in 
appellant's  briel  In  that  case  the  goods  sued  for  were  sold  after 
the  guarantor's  death,  and  the  court,  in  holding  there  coidd  be  no 
recovery,  among  other  things  said :  An  agreement  to  guarantee  the 
pa}  ment  by  another  of  goods  to  be  sold  in  the  future,  not  founded 
upon  any  present  consideration  passing  to  the  guarantor,  is  a  con- 
tract of  a  peculiar  character.  Until  acted  upon  it  imposes  no  obli- 
gation, and  creates  no  liability  in  the  guarantor.  After  it  is  acted 
upon,  the  sale  of  the  goods  upon  the  credit  of  the  guaranty  is  the 
only  consideration  for  the  conditional  promise  of  the  guarantor  to 
pay  for  them.  It  is  in  the  nature  of  an  authority  to  sell  goods  upon 
the  credit  of  the  guarantor,  rather  than  a  contract  which  cannot  be 
rescinded.  Thus  such  a  guaranty  is  revoked  by  the  guarantor  at 
any  time  before  it  is  acted  upon.  Such  being  the  nature  of  the 
guaranty,  we  are  of  opinion  that  the  death  of  the  guarantor  operates 
as  a  revocation  of  it,  and  that  the  person  holding  it  cannot  recover 
against  his  executor  for  goods  sold  after  the  death." 

Without  expressing  any  opinion  for  the  present  in  respect  to  the 
conclusion  reached  in  that  case,  we  fully  concur  in   the  general  ex- 
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preBsion  of  the  court  with  regard  to  the  peculiar  character  of  a  con- 
tinuing guaranty  where  it  is  supported  by  no  consideration  other 
than  advances  to  be  made  at  a  future  day,  and  where  the  party  to 
whom  the  guaranty  is  given  assumes  no  obligation  to  make  such  ad- 
vances, as  is  generally  the  case  with  such  guaranties.  But  the 
transaction  now  under  consideration  can  hardly  be  said  to  be  a  guar- 
anty of  this  character.  '  Taking  a  common-sense,  business  view  of 
the  matter,  the  giving  of  the  bond  and  its  acceptance  by  the  com- 
pany were  the  final  acts  by  which  Booker  &  Brace  were  clothed  with 
authority  to  open  an  insurance  office  at  Jacksonville,  in  the  name 
and  on  behalf  of  the  company.  And  there  can  be  no  doubt  but  that 
the  intrusting  them  with  its  business,  and  permitting  them  to  con- 
duct it  with  the  public  in  the  company's  name,  was  a  sufficient  con- 
sideration, independent  of  the  fact  the  instrument  was  under  seal» 
to  support  the  agreement  in  question.  In  these  respects  the  Dob- 
bin's case  is  wholly  unlike  the  one  in  hand.  In  this  case  no  addi- 
tional act  was  to  be  done  by  appellee  or  any  one  else,  to  give  the 
bond  effect  Business  was  commenced  and  continued  under  it  for 
a  long  time,  satisfactorily  to  all  parties.  Even  according  to  the  rule 
applicable  to  continuing  guaranties,  strictly  so-called,  the  bond  un- 
der consideration  was  in  full  force  and  eflfect  long  before  Kapp's 
death.  We  have  looked  with  considerable  care  to  see  if  the  general 
principles  applicable  to  a  continuing  guaranty  of  the  kind  mentioned 
have  ever  been  extended  to  an  ordinary  agents'  bond,  as  is  sought 
to  be  done  here,  and  we  have  wholly  failed  to  find  any  authority  for 
it,  and  certainly  none  hiEks  been  cited. 

Considerable  space  in  appellant's  brief  is  occupied  in  an  effort  to 
show  that  Bapp's  liability  upon  the  bond  could  have  been  terminated 
at  any  time  before  his  death  by  his  giving  the  company  notice  to 
that  effect  Whether  his  liability  could  have  been  thus  terminated  in 
his  lifetime,  or  whether  his  executors  might  in  this  manner  have 
terminated  it  after  his  decease,  are  questions  which  do  not  directly 
arise  on  this  record,  as  it  is  not  pretended  any  such  notice  was  given^ 
either  before  or  after  his  death.  But  as  these  questions  probably 
have  more  or  less  bearing  upon  the  main  question  in  the  case,  pres- 
ently to  be  stated,  they  may  be  incidentally  noticed  further  on. 

The  controlling  question  in  the  case  is,  whether,  upon  Bapp's  death, 
the  bond  in  question,  by  mere  operation  of  law,  ceased  to  have  any 
legal  effect  as  to  subsequent  transactions  between  the  company  and 
its  agents  J.  B.  Booker  &  Co.  It  is  a  familiar  rufe  of  law  that  re- 
quires no  citation  of  authority  for  its  support,  that  the  death  of  the 
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principal  is,  per  se,  a  revocation  of  the  agent's  authority,  and  hence 
all  contracts  or  other  engagements  subsequently  entered  into  by  the 
latter,  on  behalf  of  the  principal,  are  absolutely  void  as  to  his  legal 
representatives,  and  this  notwithstanding  the  death  of  the  principal 
was  unknown  at  the  time  such  contracts  or  other  engagements  were 
entered  into.  On  the  other  hand,  the  general  rule  unquestionably  ifl, 
that  all  contracts  entered  into  by  one,  not  of  a  personal  character, 
are  equally  binding  upon  himself  and  his  legal  representatives  after 
his  decease.  This  general  rule  is  well  stated  in  Chitty  on  Contracts^ 
(10th  Am.  Ed.),  page  101.  The  author  says  :  "  It  is  a  presumption 
that  the  parties  to  a  contract  bind  not  only  themselves,  but  their  per- 
sonal representatives.  Executors,  therefore,  are  held  to  be  liable  on 
all  contracts  of  the  testator  which  are  broken  in  his  lifetime,  and« 
with  the  exception  of  contracts  in  which  personal  skill  or  taste  is  re- 
quired on  all  such  contracts  broken  after  his  death;  and  such  parties 
may  likewise  sue  on  a  contract,  although  they  be  not  named  therein.* 
In  the  present  case,  however,  Bapp,  as  we  have  already  seen,  ex- 
pressly binds  his  executors  and  administrators,  and  hence  no  ques- 
tion of  presumption  of  liability  can  arise,  so  far  as  Bapp's  legal 
representatives  are  concerned,  for  if  it  be  possible  to  bind  them  bj 
any  terms  they  are  certainly  bound. 

Appellant  contends,  however,  as  the  bond  is  nothing  more  than  an 
ordinary  continuing  guaranty,  without  limitation  as  to  time,  and 
could  not  for  that  reason  have  extended,  in  any  event,  beyond  the 
guarantor's  life,  the  provision  expressly  binding  his  personal  repre- 
sentatives must  have  been  intended  to  apply  only  to  such  default  as 
might  occur  during  his  lifetime.  For  reasons  already  appearing, 
and  others  hereafter  to  be  stated,  we  do  not  think  this  view  is  sound. 
In  support  of  the  proposition  that  the  bond  in  question  ceased  to 
have  any  legal  effect  or  binding  force  upon  the  death  of  Bapp,  as  to 
all  subsequent  transactions,  four  cases  are  cited  and  relied  on, 
namely,  Pratt  vs.  Trustees  etc.,  93  IlL,  576;  Jendervine  et  al.  vs. 
Bose  et  al.,  36  Mich.,  54;  Harris  vs.  Fawcett,  15  Law  Bep.  Ey.  C., 
311,  and  Jordan  et  al.  vs.  Dobbini,  already  referred  to. 

The  principle  applied  to  the  Pratt  case,  and  upon  which  it  was 
decided,  is  the  well-recognized  doctrine  that  a  mere  voluntary  propo- 
sition may  be  withdrawn  at  any  time  before  such  action  is  taken  un- 
der it  as  will,  in  law,  show  not  only  its  acceptance,  but  also  a 
sufficient  consideration  to  sustain  it  as  a  contract.  In  every  case  of 
a  mere  voluntary  proposition,  if  the  party  making  it  die  before  any 
action  has  been  taken  under  it,  his  death  will,  in  law,  operate  as  a 
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withdrawal  of  the  proposition — consequently  it  cannot  be  accepted 
or  acted  upon  afterwards  so  as  to  bind  his  estate.  The  principle 
here  stated  and  which  was  applied  to  the  Pratt  case  we  do  not  think 
has  any  application  to  this  cn3  :  Jendervine  et  aL  vs.  Rose  et  aL, 
supra,  in  some  of  its  features  is  much  like  the  case  before  us.  The 
bond  in  that  case  was  a  guartmty  af  future  sales  ;  in  this  it  is  a 
guaranty  of  the  honesty  and  fidelity  of  particular  persons  in  a  speci- 
fied business.  In  that  t'le  money  sought  to  be  recovered  was  the 
price  of  goods  sold  after  the  obligee  in  the  bond  had  been  expressly 
notified  not  to  make  any  further  sales  on  the  faith  of  the  defendant's 
guaranty.  In  this  cass,  neither  Rapp  in  his  lifetime,  nor  his  execu- 
tors, after  his  decease,  gave  any  such  notice. 

It  will  thus  be  seen  that  the  two  cases  differ  materially  in  a  num- 
ber of  important  particulars,  so  that  there  is  no  ground  for  the  claim 
that  that  case  controls  this. 

Harris  vs.  Fawcett,  supra,  was  a  chancery  proceeding.  The  [con- 
tract] in  that  case  was  one  of  future  advances,  wherein  it  was  expressly 
provided  the  guaranty  should  continue  for  six  months,  notice  in  writ- 
ing, under  the  hand  of  the  guarantor,  "  to  discontinue  the  same."  The 
guarantor  died,  leavin^f  as  his  executor  the  debtor,  for  whose  benefit 
the  guarantee  had  been  given.  The  right  to  terminate  the  contract 
by  six  mouths'  notice  was  expressly  reserved  in  the  contract  itself. 
But  as  the  death  of  the  guarantor  rendered  it  impossible  to  give  the 
kind  of  a  notice  provided  for,  namely,  a  notice  under  the  guarantor's 
own  hand, — a  fact  to  which  the  court  seems  to  have  attached  con- 
siderable importance, — it  was  held,  as  the  contract  was  clearly  not 
intended  to  continue  forever,  the  estate  of  the  guarantor,  under  the 
circumstances,  was  not  bound  for  advances  made  after  his  death. 
In  the  present  case  there  is  no  provision  in  the  contract  of  the 
obligors  by  which  they  are  authorized  to  terminate  their  liabihty  on 
the  bond,  and  the  duration  of  their  liability  is  therein  expressly 
.  declared  to  be  during  the  time  J.  B.  Booker  &  Co.  officiate  as  agents 
of  the  insurance  company — so  it  is  clear  the  contract  in  this  case  is 
essentially  different  from  the  one  in  that,  but  the  reasoning  in  that 
case,  as  just  observed,  is  clearly  against  the  appellant  in  this. 

We  think  there  is  an  essential  difference  between  a  guaranty  of 
future  advances,  whether  in  a  form  of  bond,  or,  as  usually  the  case, 
of  a  mere  stipulation,  and  a  bond  executed  by  an  agent  and  his 
sureties  for  the  faithful  discharge  of  the  former's  duties  in  some  bus- 
iness or  employment,  as  was  the  case  here.  Such  a  bond  is,  in  all  its 
essential  features,  like  the  bond  of  an  executor,  guardian,  trustee. 
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and  the  like.  The  only  diference  between  the  two  cases  is,  that 
most  of  tliese  bqnds  are  required  to  be  taken  by  express  statutory 
provision.  We  have  no  doubt  of  the  con-ectness  of  the  ruling  of  the 
trial  court  in  allowing  appellee's  claim  to  the  extent  it  did. 

We  are  of  opinion  the  court  also  ruled  properly  in  refusing  to 
allow  appellee  the  amount  of  deficit  for  the  month  of  February, — not 
on  the  ground,  however,  the  bond  had  become  functus  oflScia,  but 
becaube  the  company,  in  retaining  in  its  service  J.  B.  Booker  &  Co., 
after  notice  of  the  January  default,  which  was  just  cause  for  dis- 
charging them,  violated  a  duty  which  it  impliedly  assumed  to  Kapp 
and  his  legal  representatives  on  accepting  the  bond.  When  the  em- 
ployer of  a  clerk  or  other  agent  take's  from  another  a  bond  of 
indemnity,  or  other  instrument,  guaranteeing  the  honesty  and  fidelity 
of  such  clerk  or  agent  while  in  the  service  of  the  employer,  the  latter 
impliedly  stipulates  that  he  will  not  knowingly  retain  such  clerk  or 
agent  in  his  service  after  a  bi  each  of  the  guaranty  justifying  his  dis- 
charge, and  that  in  the  event  he  does  so  without  the  surety's  consent, 
it  is  to  be  at  the  employer's  own  i'isk.  This  is  nof^only  fair  dealing 
and  common  honesty,  but  it  is  a  rule  of  law  also.  The  principal 
here  announced  is  well  established  by  the  authorities  :  Philips  vs. 
FoxaU,  27  L.  T.  (N.  S.),  231  ;  7  L.  R.  Q.  B.,  6QG;  Anderson  vs.  Asten 
28  L.  T.  (X.  S.),  35  ;  8  L.  IX.  Exch.,  73. 

Judgment  of  appellate  court  aSfiniied. 

Dickey  and  Craig,  J  J. 
We  cannot  concur  in  this  decision.  We  think,  this  bond,  on  the 
part  of  the  surety,  is  simply  a  continuing  guaranty  by  him  of  the 
good  conduct  of  the  agents  of  the  insurance  company — that  the 
relations  ol  the  par  hies  were  iu  their  nature  capable  of  determi- 
nation at  the  will  of  either  the  insui-ance  company  or  of  the  agents 
in  question,  or  at  the  will  of  the  surety.  This  surety  certainly 
could  not  be  held  indefinitely,  but  by  notice  of  his  unwillingness  to 
be  bound  further,  could  relieve  himself  from  HabiHty  accruing 
thereafter.  In  this  his  case  differs  from  that  of  surety  for  an  officer, 
executor,  or  guardian.  W^e  think  the  death  of  the  surety  operated 
to  determinate  his  obligation  as  to  moneys  coming  to  the  hands  of 
the  agents  thereafter.  On  this  latter  question  the  authorities  are  not 
in  harmony.  We,  however,  think  the  reason  of  the  matter  is 
decidedly  in  favor  of  the  proposition  that  in  this  regard  death  was 
equivalent  to  notice:  See  Jendervine  vs.  Bose,  36  Mich.,  54;  Jordan 
vs.  Dobbins,  122  Mass.,  168. 
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COURT  OF  APPEALS  OF  NEW  YORK. 


HENRY  W.  HUBBELL,  Appellant, 

vs. 

PACIFIC  ^lUTUAL   INS.  CO.,  Resj-ondtint*} 

A  mere  preliininary  contract  to  insure  is  one  for  which  an  action  lies  for  the 
breach,  and  the  loss  may  be  recovered.  Under  such  contract  the  insurer 
is  within  a  reasonable  time  bound  to  issue  a  x)olicy,  and  the  insured  to  pay 
the  premium  upon  its  issue.  Either  party  not'  in  default  may  compel 
performance,  or,  treating  the  refusal  as  an  abandonment,  may  terminate 
the  contract. 

The  custom  in  the  case  of  a  marine  policy  was  to  i^sue  the  policy  in  ten  or 
twenty  days  upon  delivery  of  a  note  or  payment  of  premium.  J3ut  before 
the  time  had  expired  the  ai)plicant  became  insolvent  and  made  an  assign- 
ment 

Meldy  That  the  assignee  took  the  contract  subject  to  the  payment  of  premium 
or  giving  of  a  note. 

The  applicant  and  assignee  were  notified  liy  the  insurer  that  it  would  not  be 
boimd  unless  the  premium  was  properly  secured,  but  they  did  nothing. 

Held,  That  this  was  a  virtual  abandonment  of  the  contract,  which  was  fur- 
ther evidenced  by  the  parties  procuring  a  new  and  different  insurance 
upon  the  same  cargo  insured. 

Held,  That  the  subsequent  acceptance  of  i>rcmiiun  by  the  company  under 
similar  circumstances  in  the  case  of  another  contract  where  there  had 
been  no  loss,  was  not  a  waiver  of  the  default  here,  the  company  might  rec- 
ognize the  validity  of  one  contract  where  it  was  to  its  interest,  and  deny 
that  of  the  other  at  its  election . 

George  H.  Fobsteb,  fnr  Ap^^e'lanL 

William  Allen  Butler,  for  BesjxjJidenL 

Finch,  J. 

It  has  been  held  that  such  a  preliminary  contract  of  insurance  as 
was  made  in  this  case  is  not,  in  and  of  itself,  and  standing  alone, 
the  basis  of  an  action,  but  amoimts  to  an  agreement  to  insure  upon 

*  Decisloii  rendered,  October,  1885. 
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the  termB  of  the  usual  policy  afterward  to  be  issued,  for  a  breach  of 
which  agreement  an  action  lies,  and  the  loss  may  be  recovered: 
Tllia  vs.  Albany  City  Fire  Ins.  Co.,  50  N.  Y.,  402  ;  De  Grove  vs- 
Metropolitan  Ins.  Co.,  61  N.  T.,  594.  This  doctrine  implies  that 
essential  conditions  of  the  contract  remain  to  be  performed,  and 
that  the  insurance  takes  effect  upon  that  assumption.  These  condi- 
tions are  subsequent  in  point  of  time,  but  on  each  side  precedent  to 
the  right  of  action.  The  insurer  is  bound  to  issue  the  policy  in  the 
usual  and  ordinary  way  and  within  the  usual  and  reasonable  time, 
and  within  the  same  time  the  insured  is  bound  to  pay  the  premium, 
or  if  credit  is  allowed  to  give  the  customary  note.  But  the  insured 
is  not  bound  to  pay  if  the  policy  is  refused,  and  the  insurer  is  not 
bound  to  deliver  the  policy  if  the  premium  or  the  stipulated  note  is 
withheld.  Either  party  not  in  default  may  compel  performance  by 
the  other,  or  treating  the  refusal  as  an  abandonment,  may  himself 
join  in  the  abandonment  and  so  terminate  the  contract  and  destroy 
its  existence :  Graves  vs.  White,  87  N.  T.,  463  ;  New  Eng.  Iron 
Co.  va  Gilbert  EL  R.  R.  Co.,  91  N.  Y.,  168.  If  in  such  case  the 
breach  on  o::e  side  is  such  as  to  indicate  an  intent  to  abandon  or 
repudiate  the  agreement,  the  other  party  may  assert,  and  so  the  con- 
tract be  dissolved. 

In  the  present  case  neither  party  performed,  or  offered  to  perform, 
the  mutual  conditions  within  the  agreed  or  customary  time,  and 
both  parties  appear  to  have  abandoned  the  contract.  It  was  made 
on  the  8th  of  October,  1867,  through  Bell  &  Hayward,  who  acted  as 
brokers  and  agents  for  both  parties.  The  custom  was  that  i\  ten 
or  twenty  days  the  policy  would  be  issued  upon  payment  of  the  pre- 
mium or  the  delivery  of  a  note  of  the  insured.  Such  note,  where 
credit  was  to  be  given,  appears  to  have  been  not  only  the  customary 
condition,  but  essential  and  material.  It  not  only  fixed  the  term  of 
credit  beyond  dispute,  but  showed  that  payment  had  not  in  fact 
been  made,  and  in  the  hands  of  the  insurer  could  be  discounted 
and  used  as  business  paper  whenever  the  exigency  of  losses  or  ex- 
penses should  require.  Of  course,  the  custom  permitted  this  credit 
only  in  the  case  of  responsible  parties,  and  when  the  note  tendered 
was  assumed  or  understood  to  be  good.  But  within  the  customary 
twenty  days  two  things  happened.  The  plaintiff  became  insolvent, 
so  that  his  premium  note,  if  offered,  would  have  been  worthless ; 
and  he  made  a  general  assignment  of  all  his  property  for  the  ben- 
efit of  creditors.  From  that  date  the  ingurable  interest  in  the  cargo 
of  the  ship  Sluari  Wortley  passed  out  of  the  plaintiff  and  to  his  as- 
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signees,  and  they  became  the  owners  of  his  contract  of  insurance, 
and  of  all  his  rights  under  it.  But  they  took  it  cum  onere  ;  they 
took  it  as  he  held  it,  subject  to  the  payment  of  the  premium  or  the 
dehvery  of  the  premium  note. 

The  insolvency  of  plaintiff  did  not,  per  se,  terminate  the  contract, 
but  it  gave  to  the  insurer  an  equitable  right  to  demand  and  receive, 
instead  of  the  worthless  note  of  plaintiff,  the  note  of  the  new  owners 
of  the  contract  or  of  some  responsible  parties,  or  payment  of  the 
premium  in  cash.  Such  a  notice  was  given  by  Bell  &  Hay  ward  in 
behalf  of  the  insurers  to  both  plaintiff  and  his  assignees.  They 
were  explicitly  told  that  the  insurers  would  not  be  bound  unless 
the  premium  was  properly  secured.  The  plaintiff  and  his  assignees 
took  no-  steps  in  that  direction.  They  paid  no  premium  ;  they 
tendered  no  premium  note  ;  they  demanded  no  policy.  There  was 
thus  not  only  a  breach  of  the  agreement  now  sued  upon,  but  affirm- 
ative action  indicating  an  intent  to  abandon  the  contract  and  justify- 
ing that  conviction  on  the  part  of  the  insurers,  for  the  assignor  and 
assignees  took  part  in  procuring  a  new  and  different  insurance  upon 
the  cargo  of  the  vessel.  That  cargo  was  hemp,  purchased  in  Manila, 
through  letters  of  credit  issued  by  English  bankers  who  were  pro- 
tected by  a  lien  upon  the  cargo  through  bills  of  lading  and  who  pro- 
cured for  their  own  safety  a  new  insurance.  That  for  the  benefit  of 
Brown  Brothers  &  Co.  was  procured  in  New  York,  valuing  the 
pound  sterling  as  drawn  for  at  $8.50,  instead  of  $10.50,  as  in  the 
original  insurance  ;  and  the  remaining  two  dollars  of  such  valuation, 
representing  expected  profits  on  the  cargo,  was  covered  by  an  insur- 
ance taken  in  the  name  either  of  assignor  or  assignees.  The  portion 
of  the  cargo  paid  for  out  of  the  letter  of  credit  issued  by  the  Eng- 
lish and  American  Bank  was  in  like  manner  insured  for  the  benefit 
of  that  institution,  but  in  foreign  companies. 

It  turned  out  that  the  Stuart  Wortley  had  been  wrecked  in  the 
China  seas,  and  her  cargo  totally  lost  in  the  previous  September, 
and  before  even  the  date  of  the  contract  with  defendant.  The  pro- 
test of  the  captain,  detailing  the  circumstances  of  the  wreck  appears 
to  have  arrive  J  in  December,  and  soon  thereafter  proofs  of  loss  were 
made,  and  the  insurance  was  collected.  That  paid  for  the  full  cargo* 
including  estimated  profits.  The  default  of  plaintiff  in  not  paying 
or  securing  the  premium,  accompanied  by  his  failure  and  that  of 
his  assignees  to  demand  a  policy  or  take  note  of  its  absence,  and 
their  action  in  procuring  a  new  insurance,  and  this  in  the  face  of  a 
notice  that  they  must  give  a  good  note  or  the  contract  would  be 
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deemed  not  binding,  fcdly  juBtified  the  insurers  in  inferring  an  intent 
to  abandon  the  contract  which  their  concurrence  made  effective. 
And  such  mutual  assent  is  rendered  certain  and  conclusive  by  the 
further  fact  that  with  the  exception  of  a  single  incident  hereafter  to 
be  noticed,  nothing  transpired  between  these  parties  for  over  seven 
years,  and  whatever  else  may  be  the  effect  of  that  long  silence  and 
inaction,  it  assuredly  bears  conclusively  upon  the  mutual  intent  to 
abandon,  and  the  knowledge  and  assent  of  each  party  of  and  to  such 
abandonment.  So  far  and  upon  this  state  of  facts  the  inference  was 
inevitable  and  dependent  upon  no  controversy  in  the  proofs. 

But  the  appellant  claims  that  there  would  have  been  such  contro- 
versy, and  the  question  of  abandonment  would  have  gone  to  the  jury, 
if  evidence  offered  by  him  had  not  been  illegally  excluded.  He 
sought  to  prove  that  an  item  in  an  account  rendered  in  1872,  under 
date  of  April,  1868,  was  for  an  insurance  premium  in  a  case  where 
no  poHcy  had  been  issued,  and  where  the  agreement  was  similar  to 
that  relating  to  the  cargo  of  the  Stuart  Wortley  which  evidence  was. 
excluded.  The  ruling  was  unimportant,  since  at  a  later  period  of 
the  case  all  the  facts  relating  to  this  item  were  admitted,  and  it  was 
shown  in  substance  that  it  must  have  referred  to  the  insurance  upon 
the  Stvart  Wortley^  or  the  AMurlon,  which  arrived  safely,  no  policy 
having  been  issued  in  either  case,  and  the  item  charging  an  unpaid 
premium  as  an  existing  debt.  Upon  those. facts  it  is  argued  that  the 
question  of  abandonment  should  have  gone  to  the  jury  and  the 
court  erred  in  dismissing  the  complaint  The  item  referred  to  was 
not  shown  to  have  related  to  the  premium  on  the  Stuart  Wortley,  and 
cannot,  therefore,  be  urged  as  a  recognition  of  that  insurance  as  a 
subsisting  contract,  and  a  waiver  of  the  non-payment  of  the  pre- 
mium or  non-delivery  of  a  sufficient  note.  But  yet,  it  is  said,  it 
must  then  have  been  a  charge  for  the  premium  on  the  AMurion. 
We  may  grant  so  much,  but  because  in  that  case  there  was  a  breach 
of  the  contract,  it  does  not  necessarily  follow  that  there  was  a  mu- 
tual abandonment  or  that  the  unknown  facts  of  that  case  would 
have  warranted  the  inference  as  they  did  in  this ;  and  because  a 
default  may  have  been  waived  in  one  case  there  is  no  inference  that 
it  was  also  waived  in  another  and  different  one.  The  insurer  was 
not  bound  to  treat  both  alike  so  far  as  his  own  action  was  concerned. 
However  unjust  or  imreasonable  it  might  be  not  to  do  so,  no  law 
compelled  the  insurer,  if  he  waived  a  default  in  one  case,  to  waive  it 
also  in  another.  The  company  might  recognize  the  contract  as  to 
the  Ashburton,  which  arrived  safely,  and  on  whose  cargo  ihere  was  no 
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loss,  and  collect  the  premium,  if  plaintiff  did  not  object,  and  its  inter- 
est lay  in  that  direction;  but  it  would  not  at  all  follow  from  that  or 
justify  an  inference  that  the  insurer  waived  a  default  in  the  case  of 
the  Stuart  Worlley  and  re-instated  that  abandoned  contract  for  the 
purpose  of  becoming  liable  for  the  large  loss  known  to  have  hap- 
pened. So  that  the  facts  relied  on  did  not  change  the  situation  or 
raise  a  question  for  the  jury. 

The  judgment  should  be  affirmed  with  costs. 
All  concur. 
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SUPREME    COURT  OF  MASSACHUSETTS. 


JACKSON  CO. 
BOTLSTON  MUT.  INS.  CO.j 

The  insurance  was  on  cotton  in  transit.  The  receipts  of  the  railroad  earner 
stipnhited  that  in  case  of  h)S8  or  <hnnaj>^e  (lurin«?  transportation,  the  com- 
pany incnrring  the  liahility  should  have  the  benefit  of  any  insurance. 
The  insurer  had  no  knowled^je  of  the  receipts. 

£/eW,  That  Avhere  carrier  and  insurer  are  alike  liahle  for  the  loss,  the  j^eneral 
rule  is  that  the  latter,  upon  ]iaying  the  loss,  is  subrogated  to  the  claims  of 
the  owner  against  the  carrier.  But  the  owner  is  not  obligated  to  so  con- 
tract as  that  he  may  have  a  remedy  against  the  carrier.  The  insurer  is 
entitled  to  preference  only  where  there  is  no  agreement  to  the  contrary. 

Held^  That  the  agreement  with  the  carrier  did  not  violate  a  policy  clause  for- 
bidding the  interest  insured  to  be  sold,  assigned,  transferred,  or  pledged. 

i/eW,  That  in  the  absence  of  fraud,  the  insurer  making  no  inquiry  regarding 
the  bills  of  lading,  insured  subject  to  their  stix)ulations. 

Elias  Mebwin  and  Kobert  H.  Gardiner,  Jr.,  for  Plaintiff, 

Prince  and  Peabodt,  for  Defetulant. 

Devens,  J. 

This  action  is  on  a  policy  of  insurance  by  which  the  defendant  in- 
sured the  plaintiff  on  cotton  in  transit  between  ports  and  places  in 
the  United  States,  and  the  plaintiff's  mills  in  New  Hampshire.  The 
cotton  was  bought  by  one  Ivy,  as  broker  for  the  plaintiff,  and 
shipped  by  him  by  the  Atlanta  &  West  Point  Hailroad  Company, 
and  connecting  lines.  It  was  in  two  lots,  and  lyy,  attaching  the  two 
railroad  receipts  to  a  draft,  drew  on  the  plaintiff  for  the  amount  of 
the  purchaser  The  draft,  with  the  railroad  receipts  attached,  was 
received  by  the  plaintiff's  treasurer  on  October  17,  1883,  and  paid  on 
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presentatioD,  after  which  he  gave  notice  to  the  defendant  of  the 
shipments,  and  presented  the  policy  that  thej  might  be  indorsed 
thereoD,  which  was  done.  The  raikoad  receipts  given  on  behalf  of 
the  Atlanta  &  West  Point  Kailroad  Company  and  connecting  lines, 
contained  a  stipulation  that  in  case  of  loss  or  damage  to  the  coltcn 
sustained  during  transportation,  whereby  legal  liability  was  in- 
curred, only  that  company  should  be  responsible  in  whose  actual 
custody  the  cotton  was  at  the  time  of  the  occunence;  and,  further, 
that  "  the  company  incurring  such  liability  shall  have  the  benefit  of 
any  insurance  which  may  have  been  effected  upon  or  on  account  of 
said  cotton."  There  was  an  additional  agreemerfc  in  the  stipulation 
as  to  the  mode  of  computing  the  value  of  the  property,  not  now  im- 
portant 

Ivy  did  not  read  the  railroad  receipts,  and  it  does  not  appear 
whether  he  did  or  did  not  know  their  contents,  so  far  as  tLe  clause 
relating  to  insurance  is  concerned.  The  railroad  receipts  were  not 
sent  to  the  defendant,  nor  their  contents  communicated,  nor  did  it 
ask  to  see  them.  It  tlid  not  appear  that  the  defendant  knew 
whether  they  were  received.  The  plaintiff's  treasurer  did  not  read 
them,  ncr  did  he  or  the  plaintiff  know  that  receipts  containing  such 
a  clause  would  be,  or  were  likely  to  be  taken,  and  no  fraud  or  con- 
cealment from  defendant  was  intended. 

While  in  transit  and  in  the  actual  custody  of  the  South  Carolina 
Bailroad,  a  common  carrier,  and  one  of  the  connecting  lines  of  the 
Atlanta  &  West  Point  Eailroad,  and  in  the  State  of  South  Carolina, 
thirty-six  bales  of  the  lot  of  cotton  before  described  were  destroyed 
by  a  fire,  the  origin  and  cause  of  which  are  unknown.  For  the 
value  of  these  this  action  is  brought. 

It  is  the  contention  of  the  defendant  that  whether  the  contract 
between  the  plaintiff  and  the  carrier  is  governed  by  the  law  of  Mas- 
sachusetts, Georgia,  or  South  Carolina,  it  was,  so  far  as  it  stipulated 
in  favor  of  the  carrier,  for  the  benefit  of  any  msurance  that  might 
have  been  effected,  valid  and  binding  upon  the  plaintiff.  While  this 
question  has  been  thoroughly  discussed  on  both  sides,  and  with  care- 
ful examination  of  the  statutes  and  decisions  in  each  State,  it  will 
not  be  necessary  to  decide  it.  In  the  view  we  take  of  the  case,  we 
shall  assume,  in  favor  of  the  defendant's  contention,  that  the  stipula- 
tion was  vahd  and  binding  between  the  plaintiff  and  the  carrier.  If 
it  be  thus  held,  the  defendant  contends  that  this  was  a  contract  in 
violation  of  the  rights  of  the  defendant,  and  rendered  the  poHcy 
void  for  the  reason  that  when  the  insurer  of  goods  in  the  custody  of 
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a  carrier  pays  the  loss  on  the  goods  insured  to  the  owner,  he  is  or- 
dinarily entitled  to  be  put  in  the  place  of  the  owner  and  clothed  with 
all  his  rights :  Hart  vs.  Western  R.  Corp.,  13  Mete.,  99. 

The  defendant  further  contends  that,  this  being  the  well-recognized 
law  at  the  time  of  the  contract  of  insurance,  both  plaintiff  and  defend- 
ant must  have  contemplated  this  right  of  subrogation  in  case  of  loss, 
and,  if  the  plaintiff  has  destroyed  it  by  a  contract  which  would  de- 
prive the  defendant  of  this  right,  the  pohcy  is  avoided. 

Subrogation  is  the  substitution  of  one  person  in  place  of  another, 
whether  as  a  creditor,  or  the  possessor  of  any  other  rightful  claim, 
so  that  he  who  is  substituted  succeeds  to  the  rights  of  the  other  in 
relation  to  the  debt  or  claim,  and  its  rights,  remedies,  or  securities. 
It  does  not  necessarily  depend  upon  contract,  but  grows  out  of  the 
relation  which  two  parties  sustain  to  each  other,  and  the  party  sub- 
rogated acquires  no  greater  rights  than  those  of  the  party  for  whom 
he  is  substituted.  It  is,  as  a  general  principle,  true,  that  if  goods 
are  injured  by  transportation  under  such  circumstances  that  the  car- 
rier and  the  insurer  are  ahke  liable  therefor,  and  if  the  insurer  pays 
for  such  injury,  he  will  be  subrogated  to  such  claim  as  the  owner 
may  have  against  the  carrier  ;  and  this,  apparently,  because  the  lia- 
bility of  the  carrier  is  treated  as  primary,  while  that  of  the  insurer  is 
secondary  only.  The  contract  of  insurance  being  one  of  indemnity, 
the  insurer,  when  he  has  indemnified  the  insured,  is  equitably  enti- 
tled to  succeed  to  the  right  which  he  had  against  the  carrier.  But 
as  the  insurance  company  obtains  its  remedy  against  the  carrier, 
not  by  virtue  of  any  contract  of  its  own  with  him,  but  through  the 
contract  of  the  owner  of  the  goods,  such  owner  may  make  the  con- 
tract of  carriage  so  as  to  suit  his  own  interest,  provided  there  be  no 
fraudulent  concealment  from  the  insurer,  and  the  right  which  the 
insurer  obtains  is  subject  to  the  agreement  made  with  the  carrier. 
Carriers  have  an  insurable  interest  in  the  goods  they  transport,  and 
may  therefore  effect  insurance  upon  them  for  their  own  benefit. 
There  is  no  reason  why  they  may  not  insure  them  jointly  with  the 
owner,  and  if  so,  why  they  may  not  contract  for  the  benefit  of  insur- 
ance effected  by  the  owner,  in  the  absence  of  fraud  or  any  contract 
to  the  contrary  with  the  insurer:  Chase  vs.  Washington  Ins.  Co.,  12 
Barb.,  595  ;  Van  Natta  vs.  Mutual  Sec.  Ins.  Co.,  2  Sandf.,  490.  The 
owner  is  under  no  obligation  to  contract  so  that  he  shall  have  a  rem- 
edy against  the  carrier  under  every  circumstance  in  which  the  carrier 
has  been  held  liable  by  the  common  law.  If  he  may  accept  a  receipt 
excusing  the  carrier  from  liability  for  fire,  and  stiU  hold  the  insurer, 
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he  may  also  make  a  contract  that  the  insurance  shall  be  for  the 
benefit  of  the  carrier.  The  defendant  contends  that  by  reason  of 
the  existence  of  this  right  of  subrogation,  the  plaintiff  has  obtained  its 
insurance  at  a  lower  rate  than  it  otherwise  would  have  done;  but  it  is 
also  true  that  by  an  agreement  that  the  carrier  shall  have  the  benefit 
of  the  insurance,  he  has  probably  obtained  the  carriage  of  his  goods 
at  a  lower  rate  of  transportation.  The  insurer  as  against  the  car- 
rier is  entitled  to  preference  only  when  there  is  no  agreement  to 
the  contrary,  and  the  insured  thus  has  a  daim  against  the  carrier. 
If  the  carrier  may  insure  on  his  account,  he  may  contract  with 
the  person  whose  goods  he  carries  that  such  persons  shall  insure 
for  his  benefit.  While  the  question  has  not  been  the  subject  of 
discussion  is  this  Commonwealth,  these  remarks  are  well  sustained 
by  respectable  authority  elsewhere. 

In  Mercantile  Ins.  Co.  vs.  Calebs,  20  N.  Y.,  173,  it  was  held  that 
the  carrier  of  goods  might,  by  contract  with  the  owner,  secure  to 
himself,  in  case  of  loss  or  damage  to  the  goods,  for  which  the  carrier 
would  be  Hable,  the  benefit  of  any  insurance  to  be  effected  by  the 
owner  ;  and  that  such  a  clause  in  a  contract  of  carriage,  although 
made  without  the  assent  or  knowledge  of  the  insurer,  was  not  a  fraud 
on  his  rights.  This  case  did  not  present  the  element  of  negligence 
on  the  part  of  the  carrier. 

In  Phoenix  Ins.  Co.  vs.  Erie  &  W.  Transp.  Co.,  10  Biss.,  18,  it 
appeared  that  the  loss  was  occasioned  by  the  negligence  of  the  serv- 
ants of  the  carrier,  and  it  was  held  that  even  if  the  carrier  could 
not,  as  between  himself  and  the  shipper,  have  contracted  that  he 
should  not  be  liable  for  his  own  negligence  or  that  of  his  servants, 
he  was  entitled  to  contract  with  the  shipper  for  the  benefit  of  his 
ins\|rance.  Having  so  done,  the  insurance  company,  which  had  paid 
the  shipper,  obtained  no  right  of  action  by  subrogation  against  the 
carrier.  The  contract  between  the  insured  and  the  carrier  being 
valid,  the  latter  was  protected  from  any  action  by  the  insurer.  To 
the  same  effect,  see  Rintoul  vs.  New  York  Cent.  &  H.  R.  R.,  17  Fed. 
Rep.,  905. 

The  case  on  which  the  defendant  mainly  relies  (Carstairs  vs.  Me- 
chanics &  Traders'  Ins.  Co.,  18.  Fed.  Rep.,  473),  is  readily  distinguish- 
able by  the  important  fact  that  it  was  there  expressly  stipulated  that 
in  case  of  loss  the  insurance  company  should  be  subrogated  to  all 
claims  against  the  transporter.  WTien,  therefore,  the  insured  took 
from  the  carrier  a  bill  of  lading,,  containing  a  clause  similar  to  that 
which  is  found  in  the  case  at  the  bar,  he  made  it  impossible  to  do 
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that  which  in  terms  he  had  agreed  in  the  policy  issued  to  him  that 
he  would  do,  and  was  not  therefore,  entitled  to  recover  upon  it. 
While  the  contract  in  terms  made  with  the  insurer  by  the  insured 
could  not  be  modified  by  him,  this  presents  no  reason  why  he  may 
not  modify  a  right  of  subrogation  which  depended  only  on  his  own 
relations  to  the  carrier  by  changing  those  relations. 

There  is  no  grounds  in  the  case  at  bar  upon  which  any  fraud  or 
concealment  can  be  asserted.  The  receipts  which  would  be  given  for 
carriage  the  plaintiff  well  knew  would  be  various,  as  the  cotton 
would  pass  through  States  controlled  by  different  laws.  The  right 
of  the  owner  so  to  contract  that  the  carrier  should  have  the  benefit 
of  his  insurance,  the  defendant  must  have  known  had  been  asserted, 
as  it  became  a  subject  of  judicial  decision  as  early  as  1859  :  Mer- 
cantile Ina  Co.  vs.  Calebs,  ubi  supra.  It  made  no  inquiries  and  the 
plaintiff's  officers  did  not  know  of  the  existence  of  the  clause. 

Nor  can  the  position  of  the  'lefendant,  that  this  agreement  was 
in  violation  of  the  clause  in  the  policy  by  which  it  is  agreed  that 
"this  insurance  shall  be  void  in  case  the  pohcy  or  the  interest  insured 
thereby  shall  be  sold,  assigned,  transferred,  or  pledged  without  the 
consent  in  writing  of  the  insurers,"  be  maintained.  The  policy  and 
the  interest  in  it  is  still  retained  by  the  owner  ;  it  is  neither  trans- 
ferred nor  pledged.  There  is  a  collateral  agreement  only  that  the 
carrier  having  incurred  a  liability  shall  have  the  benefit  of  the  in- 
surance that  may  have  been  effected. 

The  validity  of  the  contract  between  the  plaintiff  and  the  carrier 
being  conceded,  we  are  brought  to  the  conclusion  expressed  in  the 
ruling  of  the  judge  who  presided  at  the  trial,  "  that  in  a  case  where 
there  was  no  intention  to  deprive  the  insurance  company  of  its 
rights,  and  no  intentional  fraud  and  concealment,  and  where. the 
plaintiff  itself  was  actually  ignorant  of  the  stipulation  relied  on  at  the 
time  it  made  the  insurance,  or  obtained  the  indorsement  on  the 
pohcy,  and  was  ignorant  when  it  ordered  the  cotton  that  any  such 
stipulation  would  be  mad*»,  and  there  was  no  actual  misrepresenta- 
tion, an  insurance  company  insuring  property  in  transitu,  making  no 
provision  in  regard  to  the  nature  of  the  contract  of  carriage,  and  not 
requesting  to  see  the  bill  of  lading  or  receipt,  and  making  no  inquiries 
about  them,  must  be  held  to  have  insured  it  under  and  subject  to 
the  actual  contract  of  carriage,  so  far  as  it  was  a  lawful  contract. 
The  defendant  has  no  just  grounds  of  complaint  against  the  ruling, 
which  was  in  these  terms.     Judgment  on  the  verdict. 
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UNITED  STATES  CIRCUIT  COURT  OF  CONNECTICUT. 


PEORIA  SUGAR  REFINING  CO. 

vs. 

PEOPLES  FIRE  INS.  CO.* 

The  insurer  was  furnished  a  memorandum  by  the  agent  of  the  insured,  con- 
taining among  other  things  the  statement,  ''building  detached  on  all 
Hides,"  but  not  stating  any  distances  from  other  buildings.  The  policy 
thereupon  issued  u^>on  the  factory  and  machinery,  provided  that  the  insur- 
ance might  be  continued  for  such  further  term  as  might  be  agreed  on,  the 
I>remium  therefor  being  paid,  and  a  renewal  receipt  being  given  ;  and  it 
should  be  considered  as  continued  under  the  original  representation  in  so 
far  as  not  varied  by  a  new  representation  in  writing,  which  should,  in  all 
cases,  be  made  when  the  risk  had  been  changed,  either  within  itself  or  by 
surrounding  or  adjacent  buildings;  otherwise  the  i>olicy  and  renewal  should 
be  void.  Also  that  if,  after  the  insurance  had  been  effected  either  by  the 
original  policy  or  renewal,  it  should  be  void,  if  the  risk  be  increased  with- 
out notice  and  indorsement.  A  warehouse  forty  feet  distant  was  subse- 
quently built  by  insured.  Afterwards  insured  applied  to  "tenew  by  new 
policy,"  whereupon  a  new  jwlicy  was  issued  renewing  the  pre-existing 
insurance  and  containing  the  same  provisions.  The  property  was  destroyed 
through  a  fire  originating  in  the  warehouse. 

Held,  That  a  failure  to  notify  the  insurer  of  the  erection  of  the  warehouse 
avoided  the  policy. 

Heldj  That  the  warehouse  was  not  an  "  addition"  within  the  policy. 

Alvine  p.  Hyde  and  Franklin  D.  Locke, /or  Plaintiff, 

Charles  E.  Perkins, /(/r  Defendant. 

Shipman,  J. 

This  is  an  action  at  law  which  was  tried  by  the  court,  the  parties 
having,  by  written  stipulation  duly  signed,  waived  a  trial  by  jur}\ 
The  facts  which  are  found  to  have  been  proved,  and  to  be  true,  are 
as  follows  :  In  February,  1880,  the  plaintiff  employed  Frederick  D. 
Hamlin,  as  its  insurance  broker,  to  procure  insurance  upon  its  prop- 

*  Decision  rendered,  September  10,   1885. 
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ertj  to  a  large  amount.  He  was  not  able  to  obtain  the  entire  amount 
that  was  desired,  and  employed  William  W.  Buckley  &  Co.,  as  his 
sub-agente  or  brokers,  to  obtain  for  the  plaintiff  a  portion  of  said  in- 
•surance.  Said  Buckley,  as  the  plaintiff's  agent,  and  not  in  behalf  of 
the  defendant,  applied  on  March  3,  1880,  to  the  defendant,  an  insur- 
ance company  in  Middletown,  Connecticut,  for  insurance  on  the 
plaintiff's  brick,  grape-sugar  manufactory,  and  on  the  machinery 
contained  therein.  He  also  furnished  to  the  defendant  a  memoran- 
dum, containing  a  simple  diagram  of  the  lower  story  of  the  plaintiff's 
factory,  and  written  statements  in  regard  to  the  characteristics  and 
valuations  of  the  property  to  be  insured. 

The  only  statement  which  is  important  in  the  present  case  is  the 
following  :  "  Building  detached  on  all  sides."  The  memorandum 
did  not  indicate  how  near  any  other  buildings  were  to  the  insured 
property.  It  was  entirely  detached  from,  and  not  within  40  feet  of, 
any  other  building.  The  defendaut  issued  to  plaintiff  a.poHcy  of  in- 
surance for  $1,000  upon  its  factory  ;  for  $1,000  upon  its  machinery 
contained  therein, — ^for  the  term  of  one  year  from  March  4, 1880, 
Said  policy  contained  the  following  provisions  : — 

Insurance  once  made  may  be  continued  for  such  further  terms  as  may  bo 
agreed  on,  the  i)remium  therefor  being  paid,  and  a  renewal  rcceij>t  being 
given  for  the  same ;  and  it  shall  be  considered  as  continued  under  the  original 
representation  in  so  far  as  it  may  not  be  varied  by  a  new  representation,  in 
writing,  which,  in  all  cases,  it  shall  be  incumbent  on  the  party  insured  to- 
make  when  the  risk  has  been  changed,  either  within  itself  or  by  the  sur- 
rounding or  adjacent  buildings  ;  otherwise  said  policy  and  renewal  shall  bo 
void  and  of  no  orteet. 

In  May.  1880,  the  plaintiff  built  a  warehouse,  144  feet  long,  and 
40  5-12  feet  distant  from  the  main  factory.  The  first  story  was  of 
brick  and  the  second  story  was  of  wood.  All  but  the  brick  part  was 
covered  by  an  iron  sheeting.  The  second  story  of  the  main  building 
and  the  second  story  of  the  warehouse  were  connected  by  an  iron 
skeleton  bridge,  which  was  used  by  the  workmen  as  a  passage-way. 
The  bridge  was  originally  of  wood,  but  was  changed  to  iron  at  the 
suggestion  of  some  insurance  men.  There  was  also  an  underground 
passage,  about  four  feet  square,  lined  with  wood,  between  the  two 
building&  This  was  not  used  as  a  passage-way  for  men  nor  to  run 
feed,  but  as  a  place  for  pipes,  and  through  it  ran  the  large  water- 
pipe  which  supplied  the  main  building.  TUe  wooden  lining  was  not 
scorched  at  the  time  of  the  fire,  so  that  when  the  factory  was  rebuilt 
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the  same  underground  connection  between  the  two  buildings  was 
again  used.  In  the  basement  of  the  warehouse  were  two  iron  revolv- 
ing cylindrical  drums  or  dryers  for  drying  feed.  They  were  heated 
by  iron  steam-pipes  to  about  160  degrees  Fahrenheit,  and  made  six. 
revolutions  per  minute. 

The  main  factory  and  its  contents  were  entirely  destroyed  by  fire 
on  October  27,  1881.  The  fire  originated  in  the  warehouse  in  a 
room  near  the  dryers,  but  how  or  from  what  cause  it  originated  is 
unknown.  A  strong  wind  which  was  blowing  at  the  time  carried  the 
fire  to  the  main  factory.  On  February'  24, 1881,  said  Buckley  applied 
in  writing,  for  the  plaintiff,  to  the  defendant  to  "  renew  by  new 
policy  "  said  policy,  which  was  to  expire  March  4,  1881,  "  divisions 
same  as  last  year  ;  rate  increased  to  IJ^  per  cent."  By  "  divisions  " 
the  respective  amounts  on  building  and  machinery  were  meant. 

In  pursuance  of  this  application  for  renewal,  and  without  any  ex- 
amination, or  other  representations  or  survey,  the  defendant  issued 
a  new  policy,  whereby  said  pre-existing  insurance  for  $2,000  was  re- 
newed for  one  year,  ending  March  4,  1882.  The  risk  had  been  in- 
creased by  the  erection  of  the  new  building.  The  action  is  brought 
upon  the  new  policy.  It  contained  the  same  provisions  which  have 
been  quoted,  and,  except  in  rate,  was  a  substantial  repetition  of  the 
old  policy.  The  defense  is  that  after  the  date  of  the  first  policy,  and  • 
before  the  renewal,  the  risk  had  been  materially  changed  by  the  erec- 
tion of  the  warehouse,  of  which  no  notice  was  given  to  the  defendant ; 
and  that  when  the  renewal  was  obtained,  no  information  was  given  of 
the  increased  risk. 

The  position  of  the  case  is  this  :  The  memorandum  made  no  rep- 
resentations as  to  the  distance  between  the  main  factoiy  and  any 
other  building.  It  simply  said,  "  Building  detached  on  all  sides;"  and 
no  evidence  was  offered  by  the  defendant  to  show  that  the  connection 
by  the  underground  wood-lined  conduit  increased  the  risk  or  made 
any  material  change  of  the  representation  ;  so  that  no  attention  need 
be  given  to  au.y  supposed  increase  of  risk  from  the  conduit.  There 
was,  as  testified,  an  increase  of  risk  by  the  erection  of  the  new  build- 
ing within  41  feet  from  the  main  factory. 

The  question,  then,  arises,  does  the  quoted  provision  in  the  policy 
require  that,  when  a  renewal  is  obtained  upon  a  risk  which  had  been 
increased  during  the  preceding  term,  without  the  knowledge  of  the 
insurer,  in  a  particular  concerning  which  no  representations  were 
made  in  the  original  application,  information  of  such  increase  of  risk 
shall  be  given  upon  the  request  for  a  renewal  ?    The  language  of  the 
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provision  is  :  "  Which  [new  representation],  in  all  cases,  it  shall  be 
incumbent  on  the  party  insured  to  make  when  the  risk  has  been 
changed,"  etc.  If  this  was  the  only  provision  in  the  policy  in  regard 
to  notice  of  change  of  risk,  there  would  be  good  ground  for  the  opin- 
ion that  a  new  representation  was  incumbent  upon  the  insured  only 
when  an  original  representation  had  been  made  in  regard  to  the 
particulars  which  had  been  changed,  and  that  when  silence  had  origin- 
ally existed,  the  insured  was  not  called  upon  to  make  new  represen- 
tations.    Bat  the  policy  also  says  : — 

If,  after  insurance  is  effected,  either  by  the  original  policy  or  by  the  re- 
newal thereof,  ♦  »  »  if  the  risk  be  increased  by  any  means  whatever 
within  the  knowledge  of  the  assnred,  »  «  *  without  immediate  notice 
to  the  company,  and  indorsement  made  on  the  policy,  this  insurance  shall  be 
void  and  of  no  effect. 

The  contract  thus  provided  that  when  the  risk  was  materially  in- 
creased after  insurance  was  effected,  by  any  means  known  to  the  in- 
sured, notice  must  be  given  or  the  policy  would  become  void.  It  can 
hardly  be  the  fair  consti-uction  of  the  policy  that  it  could  be  avoided, 
during  the  continuance  of  the  first  term,  by  an  increase  of  risk  un- 
known to  the  insurer,  and  that  when  the  insurance  was  renewed, 
without  notice  or  knowledge  of  the  increase,  the  renewal  should  be 
valid.  The  intent  of  the  policy  was  to  make  it  incumbent  upon  the 
insured,  after  the  original  insurance  was  effected,  to  inform  the  in- 
surer of  any  material  changes  in  the  character  of  the.  risk  by  known 
means.  He  was  compelled  by  the  stringent  provisions  of  his  con- 
tract to  affirmatively  tell  the  insurer  of  a  material  increase  in  the 
risk  which  occurred  after  the  insurance  was  effected,  and,  if  no  such 
information  had  been  given,  to  tell  the  insurer  of  such  increase  when 
a  renewal  was  asked  for.  The  duty  to  give  such  information  seems 
not  to  depend  upon  the  fact  that  representations  had  been  made  prior 
to  the  original  insurance  which  had  become  incorrect. 

But  the  plaintiff  says  that  the  provisions  of  the  policy  in  regard  to 
continuing  or  renewed  insurance  are  appHcable  only  "when  the  re- 
newal is  evidenced  or  shown  by  a  renewal  receipt.  This  construction, 
though  plausible,  does  not  seem  to  me  to  be  fair.  The  policy  says 
that  insurance  once  made  may  be  continued  for  an  agreed  time,  a 
renewal  receipt  being  given  therefor  ;  that  is,  the  insurance  may  be 
continued  after  the  expiration  of  the  original  term,  and  may  be  evi- 
denced by  a  renewal  receipt,  and  a  new  policy  is  not  necessary.  The 
poHcy  then  says  :  "  it,"  i.  e.,  the  insurancje  continued  for  an  agreed 
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term,  ^'  shall  be  considered  as  contmued  under  the  original  represen- 
tation," etc.  •*  It "  refers  to  the  renewed  insurance,  but  is  not  limited 
to  renewed  insurance  evidenced  by  a  renewal  receipt.  Such  a  lim- 
itation would  be  unjust  to  the  insurer,  and  is  inconsistent  with  good 
faith  on  the  part  of  the  insured  when  he  asks  to  have  the  insurance 
renewed  by  a  new  poHcy. 

It  must  be  observed  tliat  in  this  part  of  the  cawe  there  are  three 
facts  of  importance  :  (1)  The  careful  provisions  of  the  policy  which 
made  it  incumbent  upon  the  insured  to  gi^e  notice  of  any  material 
change  in  the  risk  by  known  means;  (2)  the  defendant  was  expressly 
requested  to  renew  the  insurance  and  to  renew  by  a  new  policy;  (3) 
the  new  policy  was  a  substantial  repetition  of  the  terms  of  the  origi- 
nal poHcy  except  in  the  rate,  the  change  therein  having  been  directed 
by  the  applicant.  What  woul  1  be  the  state  of  the  law  in  a  case  in 
which  either  of  these  conditicns  did  not  exist,  it  is  not  necessary  to 
consider.  By  the  policy  permission  was  given  "  to  make  additions, 
alterations,  and  repairs."  A  building  40  feet  distant  from  the  in- 
sured biiilding,  though  connected  with  it  by  a  bridge  and  an  under- 
ground passage,  cannot,  with  propriety,  be  called  an  "  addition."  It 
is  a  new  and  separate  building,  while  it  is  attached  to  the  main  fac- 
tory in  the  way  that  has  been  stated. 
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SUPREME  COURT  OF  WISCONSIN. 


A]yf}eal  from  County  Court,  Milwaukee  County. 


GEORGE  H,  NOTES 

vs. 

NORTHWESTERN  NAT.  INS.  CO.*j 

The  policy,  among  otlier  things,  covered  wearing  apparel,  and  the  insured 
property  was  described  as  ^'contained  in  a  frame  dwelling  etc." 

Held,  That  a  sealskin  dolman  destroyed  while  temporarily  absent  in  a  fa# 
store  for  repairs  was  still  covered  by  the  policy.  The  words  "contained 
in"  are  only  a  warranty  as  to  the  usual  place  of  deposit  when  the  Jirticles 
are  not  elsewhere  as  an  incident  to  their  use. 

Held,  That  the  case  was  not  affected  by  the  risk  being  greater  at  the  fur 
store. 

The  defendant  issued  to  the  plaintiflf  its  policy  of  insurance,  by 
which  it  insured  him  against  loss  by  fire  to  the  amount  of  $2,000,  as 
follows:  "On  household  furniture,  useful  and  ornamental,  beds, 
bedding,  linen,  family  weaiing  apparel,  printed  books  and  music, 
silver  plate  and  plated  ware,  pictures,  paintings,  engravings,  and 
mirrors  and  their  frames,  at  not  exceeding  actual  cost,  pianoforte, 
and  sewing-machine,  if  any,  fuel  and  family  provisirns,  all  contained 
in  the  two-storied,  frame  dwelling-house,  occupied  by  the  assured  and 
known  as  302  Farwell  Avenue,  Milwaukee,  Wisconsin."  During  the 
term  of  the  policy  the  plaintiflFsent  a  sealskin  dolman,  which  was  part 
of  the  wearing  apparel  thus  insured,  to  the  store  of  T.  A.  Chapman  & 
Co.,  in  the  city  of  Milwaukee,  for  repairs.  The  dolman  was  origi- 
nally purchased  of  that  firm,  and  that  was  a  proper  place  to  send  it 

•  OpiDloD  filed,  November  8, 18^5. 
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for  such  purpose.  Wlien  not  in  use,  the  usual  plaee  of  deposit  of 
the  dolman  was  in  the  dwelling-house,  302  Farwell  Avenue,  desig- 
nated in  the  policy.  On  the  same  day  the  dolman  was  so  sent  for 
repairs,  and  before  it  could  have  been  repaired  in  the  usual  course 
of  business,  the  store  of  Chapman  &  Co.,  and  its  contents,  including 
the  dolman,  were  destroyed  by  fire. 

This  is  an  action  on  the  policy  to  recover  for  such  loss.  On  the 
above  facts  the  county  court  found  as  conclusions  of  law  as  follows: 
"  First.  That  the  words  *  contained  in,'  as  used  in  said  policy,  are  to 
be  construed  with  reference  to  the  property  to  which  they  are  to  be 
applied, — in  this  case  a  part 'of  the  family  'wearing  apparel,' — and 
mean  that  the  dwelling-house  of  the  plaintiff  was  the  usual  place 
of  deposit  of  such  wearing  apparel,  when  not  absent  therefrom 
for  temporary  purposes  incidental  to  its  customary  use  and  enjoy- 
ment. Second.  That  the  taking  and  leaving  of  sail  dolman  at  the 
store  of  T.  A.  Chapman  &  Co.,  as  above  found,  was  incidental  to  the 
ordinary  and  customai'y  use  and  enjoyment  of  sach  property,  and 
the  same  was  not  absent  from  its  usual  place  of  deposit  in  the 
plaintiff's  dwelling-house .  an  unreasonable  length  of  time.  Third. 
That  the  plaintiff  is  entitled  to  recover  against  the  defendant  the 
value  of  said  garment  so  destroyed  by  fire,  to  wit:  the  sum  of  two 
hundred  and  fifty  dollars,  with  interest  on  the  same  from  the  twenty- 
fourth  day  of  October,  A.  D.  1884,  and  the  costs  of  this  action." 
The  defendant  appeals  from  the  judgment  for  the  plaintiff,  entered 
pursuant  to  such  conclusions  of  law. 

Markham  k  NoYES,  for  Respoudenty  George  H.  Noyes. 

Jenkins,  Winkler  &  Smith,  for  Apj)el!ant,  Northwestern  Nat. 
Ins.  Co. 

Lyon,  J. 

The  decision  of  this  case  turns  entirely  upon  the  effect  of  the 
words  "  contained  in,"  as  used  in  the  policy  to  specify  the  location 
of  the  insured  property.  .  In  a  policy  upon  pers-mal  property,  which, 
from  its  character  and  ordinary  use,  is  kept  continuously  in  one 
place,  as  a  stock  of  merchandiso,  machinery  in  a  building,  household 
furniture,  or  goods  stored,  the  rule  unioubtedly  is  that  the  location 
of  the  property  designated  in  the  policy  is  an  essential  element  of 
the  risk,  and  usually  a  continuing  warranty.  In  such  a  case  the 
policy  covers  the  goods  only  so  long  as  they  remain  in  the  designated 
place ;  and  if  they  are  destroyed  elsewhere,  the  insurer  is  not  liable 
for  the  loss.     It  is  maintained  by  the  plaintiff  that  the  rule  is  not 
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applicable  to  a  case  where  the  insured  property  is  of  such  a  charac- 
ter that  its  temporary  removal  or  absence  fi-om  the  specified  place  is 
necessarily  incident  to  its  use  and  enjoyment,  and  such  use  may  be 
presumed  to  have  been  in  contemplation  of  the  parties  when  they 
made  the  contract  of  insurance.  It  is  also  claimed  that  in  such -a 
case  the  location  of  the  property  is  specified  in  the  policy  merely  to 
designate  the  accustomed  place  of  deposit  when  the  property  is  not 
absent  therefrom  in  the  course  of  its  ordinary  use;  and  if  the  prop- 
erty be  burned  when  so  absent  (the  place  of  deposit  remaining 
unchanged),  the  insurer  la  liable  for  the  loss.  This  is  such  a  case. 
The  dolman  was  a  garment  for  out-door  wear,  and  necessarily 
would  be  chiefly  used  away  from  the  designated  dwelling-house. 
It  would  or  might  be  necessary'  from  time  to  time  to  send  it  to  a 
furrier  for  repairs;  and  it  was  liable  to  be  burned  when  so  absent 
from  the  place  of  deposit.  It  must  be  presumed  that  the  parties 
entered  into  the  contract  of  insurance  in  contemplation  of  these 
incidents,  tor  they  are  matters  of  common  knowledge. 

Under  these  circumstances,  we  think  the  rule  contended  for  by 
the  plaintiff  is  eminently  reason.ible  and  just  when  applied  to  this 
case.  It  is  abundantly  sustained  by  the  adjudication  of  courts  of 
high  authority,  supported  by  arguments  which  are  entirely  satis- 
factory to  us.  We  can  only  refer  briefly  to  some  of  the  cases.  In 
Peterson  vs.  ^Mississippi  Valley  Ins.  Co.,  24  Iowa,  494,  the  policy 
insured,  vnih  other  property,  "  seven  horses,  *  *  *  situated  section 
22,"  etc.  The  policy  (like  the  one  in  suit)  contained  the  usual  stipu- 
lation that  if  the  risk  should  be  increased  by  any  means,  without  the 
assent  of  the  insurer,  the  poHcy  should  become  void.  The  assured, 
a  farmer,  while  hauling  his  grain  to  market  with  two  of  the  horses, 
put  up  for  the  night  at  a  hotel,  distant  from  section  22  During  the 
night  the  hotel  bam  in  which  the  horses  were  stabled  was  destroyed 
by  fire,  and  one  of  the  insured  horses  was  burned  to  death.  Held, 
that  the  risk  was  not  limited  to  the  use  of  the  horses  on  section  22, 
but  extended  to  the  usual  and  ordinary  use  of  them  elsewhere,  and 
that  the  company  was  Hable  for  the  loss  of  the  horse.  Mills  vs. 
Farmers'  Ins.  Co.,  37  Iowa,  400,  was  a  policy  insuring  ''live-stock  on 
premises  situated  sec.  7,  76,  27."  A  horse  owned  by  the  insured, 
and  usually  kept  on  the  designated  premises,  was  killed  by  lightning 
at  a  place  six  miles  distant  from  such  premises,  when  the  owner  was 
driving  him  to  mill.  Held,  that  the  insurer  was  liable.  In  McCluer 
vs.  Girard  F.  &  M.  Ins.  Co.,  43  Iowa,  349,  the  pohcy  covered  a 
phaeton  "  contained  in  a  frame  barn,"  and  the  vehicle  was  destroyed 
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by  fire  while  at  a  carriage  shop  undergoing  repairs,  and  where  it 
was  subject  to  an  increased  ris-k.  The  insurance  company  was  held 
liable  for  the  loss.  In  Longneville  vs.  Western  Assurance  Co.,  51 
Iowa,  553,  s.  c,  2  N.  W.  Rep.,  394,  the  policy  covered  "  family  wear- 
ing apparel  contained  in  two-story,  frame  dwelling  on  lot  6,"  etc. 
"While  riding  in  a  sleigh  along  a  street  certain  wearing  apparel  of  the 
assured  was  burned.  Held,  the  loss  was  recoverable  under  the  pol- 
icy. In  Everett  vs.  Continental  Ins.  Co.,  21  Minn.,  76,  the  property 
insured  was  a  threshing-machine  "  stored  in  barn  on  sec.  36,  23,  R. 
28,  owned  and  insured  by  L.  L.  Chaffin."  The  machine  was  burned 
when  standing  in  a  field  on  that  section.  The  company  was  held 
liable.  Judge  Ben-y  delivering  the  opinion  of  the  court,  said: .  "  But 
whatever  might  have  been  the  purpose  of  the  location  of  the 
machine  in  the  application  and  policy,  there  is  no  ground  whatever 
for  contending  that  it  was,  in  letter  or  in  spirit,  a  promissory  stipu- 
lation on  the  part  of  the  insured,  or  a  condition  of  insurance  on  the 
pai't  of  the  insurer,  that  this  location  should  remain  unchanged,  or, 
if  changed,  that  while  changed  the  insurance  should  cease  or  be 
suspended:  Smith  vs.  Mechanics  &  Traders'  Ins.  Co ,  32  N.  Y.,  399, 
and  cases  cited;  Blood  vs.  Howard  Fire  Ins.  Co.,  12  Cush.,  472; 
Fland.  Ins.,  241,  255,  269,  485." 

Holbrook  vs.  St.  Paul  F.  &  M.  Ins.  Co.,  25  Minn.,  229,  is  a  case  in 
which  mules  were  insured  as  being  all  contained  in  a  certain  bam. 
For  the  purpose  of  plowing,  and  also  of  repairing  such  barn,  they 
were  removed  to  another  barn  on  another  section,  where  the  loss 
occurred.  The  company  was  held  liable  under  the  policy  for  the 
loss.  London  &  Lancashire  Fire  Ins.  Co.  vs.  Graves  (superior  court 
Ky.),  12  Ins.  Law  J.,  308,  is  very  closely  in  point.  Buggies  were 
insured  as  "  contained  in  "  a  certain  livery-stable.  They  were  burned 
while  in  a  carriage  factory  for  repairs.  Held,  that  the  absence  of  the 
buggies  from  the  designated  place  of  deposit  for  repairs  was  an  inci- 
dent of  their  use  and  permitted  by  the  policy,  and  that  the  insurer 
was  liable.  There  is  a  valuable  note  to  this  case  by  the  editor  of  the 
Insurance  Law  Journal,  in  which  many  cases  bearing  upon  this  ques- 
tion are  cited  and  commented  upon.  The  same  doctrine  is  recog- 
nized by  the  superior  court  of  Rhode  Island  in  Lyons  vs.  Providence 
Washington  Ins.  Co.,  12  Ins.  Law  J.,  188;  but  in  that  case  there  was 
a  permanent  removal  of  the  insured  property  from  the  place  desig- 
nated in  the  policy,  and  for  that  reason  the  insurer  was  relieved 
from  liability. 

The  questicn  we  are  considering  is  now   first  presented  to  this 
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court  It  is  doubtless  true  that  there  is  conflict  in  the  caaes  in 
which  it  has  been  considered.  It  is  our  duty  to  choose  between 
these  conflicting  lines  of  adjudication,  and  to  adopt  the  doctrine 
which  best  commends  itself  to  our  judgment.  We  discharge  this 
duty  when  we  hold  (as  we  do)  that  the  words  in  the  policy,  "  con- 
tained in  the  two-story,  frame  dwelling-house,"  etc.,  when  apphed  to 
the  dolman  in  question,  do  not  constitute  a  continuing  warranty 
that  the  same  shall  always  be  kept  in  such  dwelling,  which  would 
relieve  the  insurer  from  liability  should  it  be  burned  elsewhere; 
but  they  are  only  a  warranty  that  the  place  designated  shall  be  the 
usual  place  of  deposit,  when  the  dolman  should  not  be  in  custom- 
ary use  elsewhere,  and  if  burned  when  in  such  use,  it  is  stiU  cov- 
eied  by  tho  policy,  and  the  insurer  is  liable.  Also  that  it  was  a 
reasonable  and  proper  use  of  the  dolman  to  send  it  to  the  furrier  for 
repairs,  and  it  is  immaterial  that  the  risk  of  loss  was  greater  in 
the  furrier's  store  than  in  the  dwelling-house  designated  in  the  pol- 
icy. The  learned  county  judge  so  held,  and  the  judgment  is  in  strict 
accord  with  his  conclusions  of  law.     Judgment  affirmed. 
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SUPREME    CODRT    OP    WISCONSIN. 


Appeal  from  Circuit  Court,   Winnebago  County. 


ZIELKE 

V8, 

LONDON  ASSURANCE  CORPORATION.*  ^ 

Evidence  that  the  insured  presented  a  list  of  the  articles  destroyed  and  the 
value  of  each  article,  to  the  agent  of  the  company,  which  was  examined  by 
him  and  returned  without  objection  or  requiring  any  further  proof,  and 
that  the  agent  at  the  same  time  compelled  plaintift  to  siibmit  privately  to  a 
full  examination  under  oath  as  to  the  particulars  of  the  loss,  and  reduced 
the  same  to  writing,  and  oxi)resse<l  himself  satisfied  therewith,  and  carried 
the  same  away  and  kept  it  until  the  trial ;  tJeldt  admissible,  although  such 
/acts  were  not  pleaded  as  a  waiver  or  estoppel. 

In  such  a  case,  evidence  is  admissible  to  show  that  in  reducing  the  examina- 
tion of  the  insured  to  writing,  by  mistake  or  fraud  she  was  represented  not 
to  be  the  owner  of  the  property  destroyed,  and  to  correct  such  statement 
without  pleading  the  mistake  or  fraud. 

The  statement  made  by  the  agent  of  the  insurer  to  the  husband  of  the  insured 
as  to  what  the  company  would  do  in  regard  to  the  loss,  Heldy  admissible  to 
show  that  the  insurer  denied  any  liability  and  refused  to  pay  the  loss,  and 
that  the  necessity  of  formal  proofs  of  loss  was  dispensed  with. 

Presentation  to  the  agent  of  the  insurer  of  a  list  of  the  articles  destroyed, 
with  the  value  of  each,  and  the  examination  and  retention  thereof  by  the 
agent,  followed  by  an  examination  under  oath  of  the  insured,  taken  in 
writing  and  carried  away  as  satisfactory  by  the  agent,  will  amount  to  a 
waiver  of  any  further  proofs  of  loss,  and  a*  waiver  of  any  defects  therein. 

Weisbrod,  Harshaw  &  NEviTT,/or  Bespondenf,  Mathilde  Zielke. 
Gary  &  Berry, /or  Appellant,  London  Assurance  Corp. 

Orton,  J. 
The  questons  raised  and  discussed  on  this  appeal  are  mainly  of 
fact  and  incidentally  only  of  law. 

•  Opinion  fllefl,  NoveaaberS,  IBP^^.— From  NorihwttUm  Rfporter. 
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1.  The  complaint  alleges  that  the  plaintiflF  furnished  to  the  com- 
pany due  proofs  of^loss,  and  he  attempted  to  prove  such  allegation 
by  showing  that  the  plaintiff  presented  in  time  a  long  list  or  schedule 
of  the  property  destroyed,  and  the  value  of  each  article,  to  the  agent 
of  the  company,  which  was  examined  by  him,  and  returned  without 
objection  to  the  form  or  authentication  thereof,  and  without  requir- 
ing any  other  or  further  proofs,  and  at  the  same  time  said  agent 
compelled  the  plaintiff  to  submit  privately  to  a  full  examination 
under  oath  as  to  the  particulars  of  said  loss,  and  reduced  the  same  to 
writing,  and  expressed  himself  satisfied  therewith,  and  carried  the 
same  away,  and  kept  it  until  the  trial.  The  learned  counsel  of  the 
appellant  contends  that  such  evidence  being  introduced  to  prove  a 
waiver  of  any  proofs  of  loss,  and  an  estoppel  of  the "  company  to 
claim  the  same,  or  to  insist  upon  the  performance  of  such  condition, 
such  waiver  and  estoppel  should  have  been  pleaded.  We  do  not 
understand  that  such  evidence  tended  merely  to  prove  a  complete 
waiver  of  any  proofs  of  loss,  but  rather  to  prove  the  making  of  the 
proofs  of  loss  required  by  the  pohcy,  in  such  manner  and  form  as 
required  by  the  company  at  the  tin^e,  as  a  comphance  with  the 
condition  of  the  pohcy  in  that  respect,  and  if  it  showed  any  waiver, 
it  was  as  to  the  mere  form  of  the  written  proofs  and  their  authen- 
tication. The  long  hst  of  the  articles  destroyed,  and  showing  the 
value  of  each,  contained  all  the  substance  of  such  a  list  authenti- 
cated and  made  in  the  form  required  by  the  pohcy,  and  the  personal 
examination  of  the  plaintiff  on  oath  was  provided  for  by  the  policy 
and  was  required  by  the  company  in  addition  to  the  proofs  furnished 
by  such  hst  The  question  is  not  so  much  of  a  waiver  of  this  con- 
dition of  the  pohcy  as  of  a  substantial  compliance  with  such  con- 
dition to  the  satisfaction  of  the  company.  But  if  this  is  not  the  true 
theory  of  the  legal  effect  of  such  evidence,  the  plaintiff  could  not 
anticipate  that  the  defendant  would  deny  the  allegation  of  the  com- 
plaint that  due  proofs  of  loss  were  furnished.  In  either  view,  the 
waiver  cr  estoppel  was  not  required  to  be  pleaded  by  the  plaintiff. 
The  authorities  cited  by  the  learned  counsel  would  be  apphcable  to 
eases  when  the  cause  of  action  or  defense  depended  mainly  upon  an 
estoppel 

2  In  reducing  the  examination  of  the  plaintiff  to  writing  by  the 
agent  of  the  company,  she  was  made  to  say  that  she  was  not  the 
owner  of  the  personal  property  destroyed.  On  the  trial  the  plaintiff 
demanded  the  production  of  said  writing,  and  then  offered  to  show 
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that  such  statement  therein  was  a  mistake  or  not  true.  It  is  contended 
by  the  learned  counsel  that  if  that  paper  was  to  be  attacked  for  fraud, 
it  should  have  been  pleaded.  This  question  was  decided  in  McKes- 
son vs.  Sherman,  51  Wis.,  303;  s.  c,  8  N.  W.  Eep.,  202,  in  which  it 
was  said  that  "  no  good  reason  is  perceived  why  any  instrument  may 
not  be  attacked  as  fraudulently  obtained,  even  before  and  in  antici- 
pation of  its  introduction  by  the  opposite  party."  In  that  case 
the  instrument  had  been  misread,  when  the  plaintiff  was  unable  to 
read,  and  false  statements  made  therein.  In  this  case  the  plaintiff 
had  never  seen  the  writing,  and  did  not  know  its  contents,  although 
it  purported  to  be  her  examination  on  oath,  and  she  being  a  German 
woman,  and  not  understanding  much  English,  when  the  writing  was 
produced  she  found  that  such  statement  therein  was  not  made  by 
her  on  her  oral  examination,  and  she  was  properly  allowed  to  testify 
to  the  facts  in  correction  of  said  writing. 

3.  Fred.  Zielke,  the  husband  of  the  plaintiff,  was  employed  by  her 
to  settle  the  loss  for  her  with  one  lott,  the  agent  of  the  company, 
and  in  his  interview  with  lott  for  such  purpose  asked  him  "  what  he 
was  going  to  do  about  this  settlement  about  the  fire  business  ?"  and 
he  testified  that  lott  said  in  reply  that  **  he  wouldn't  pay  anything 
what  was  lost  at  all ;"  that  "  this  company  was  not  liable  to  pay  any- 
thing for  it ; "  that  "  the  last  answer  he  gave  me  was  that  they  would 
not  pay  anything  ;  the  reason  was  this  property  was  too  cheap." 
The  learned  counsel  contends  that  this  testimony  was  not  within 
such  agency  to  settle  the  claim  of  the  plaintiff  with  the  company, 
and  therefore  inadmissible.  The  husband,  as  the  agent  of  the 
plaintiff  for  this  purpose,  certainly  had  a  right  to  ask  the  agent  what 
he  would  do  about  such  settlement ;  and  if  that  was  within  the 
agency,  why  was  not  the  agent's  reply  ?  Suppose  the  agent  had  said 
in  reply  that  the  company  would  pay  some  part  of  the  claim,  would 
not  that  have  been  within  the  agency  to  settle  ?  And  suppose^ 
further,  that  the  agent  of  the  plaintiff  said  that  he  accepted  such 
proposition,  and  would  take  such  part  payment  in  full  satisfaction  of 
the  plaintifiTs  claim,  would  not  she  have  been  bound  by  such  a  settle- 
ment ?  The  answer  was  as  much  within  the  agency  as  the  question. 
The  bare  statement  of  the  proposition  is  sufficient.  The  jury  found 
on  this  e\ddence  that  the  company  denied  all  liabihty,  and  refused 
to  pay  the  plaintiff  the  loss  after  it  had  occurred.  This  finding,  if 
sustained  by  the  evidence,  and  we  think  it  was,  would  dispense  with 
the  necessity  of  formal  proofs  of  loss:    McBride  vs  Insurance  Co., 
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30  Wia,  562  ;  Parker  vs.  Insurance  Co.,  34  Wis.,  363  ;  Harriman  vs. 
Queen  Ins.  Co.,  49  Wis.,  71 ;  s.  c,  5  N.  W.  Rep.,  12. 

4  The  testimony  of  the  plaintiff  that  she  presented  to  the  agent  of 
the  company,  as  proofs  of  loss,  a  list  or  schedule  of  the  property  de- 
stroyed and  showing  its  value,  and  that  he  examined  it  and  made  no 
objection  to  the  form  of  it  or  its  want  of  other  authentication,  but 
soon  thereafter  required  her  to  submit  to  a  full  examination  imder 
oath  in  respect  to  such  loss  ;  that  he  carried  the  same  away  and  ex- 
pressed his  satisfaction  therewith,  and  said  it  was  suf&cient,  and  that 
nothing  more  would  be  required  of  her, — ^if  believed  by  the  jury, 
would  have  warranted  a  finding  that  such  proofs  of  loss  were  fur- 
nished as  called  for  by  the  policy,  with  a  waiver  of  any  further  proofi9, 
and  this  evidence,  by  the  decisions  of  this  court,  was  a  waiver  of  any 
defects  therein:  Killips  vs.  Insurance  Co.,  28  Wis.,  472  ;  O'Conner 
va  Insurance  Co.,  31  Wis.,  160 ;  Badger  vs.  Phoenix  Ins.  Co.,  49 
Wis.,  398;  s.  c.  5  N.  W.  Rep.,  848.  There  were  other  points  taken, 
but  not  important,  and  do  not  affect  the  merits  of  the  action  or  the 
verdict  There  was  a  conflict  of  evidence  between  the  agents  of  the 
company  and  the  plaintiff  upon  most  aU  material  points,  and  the 
jury  had  the  right  to  believe  the  plaintiff,  and,  so  believing,  their  ver- 
dict was  sustained  by  the  evidence.  We  think  the  charge  of  the 
court  was  fair  and  correct,  and  not  liable  to  the  criticisms  made  upon 
it  in  the  appellant's  brief. 

We  can  find  no  error  in  the  record.  The  judgment  of  the  circuit 
court  is  affirmed. 
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UNITED  STATES  OIBOUIT  COURT. 

DISTRICT  OF  OREGON. 


D.  P.  THOMPSON,  Rbceiveb,^ 

PHOENIX  INS.  CO.* 

A  policy  of  insurance  contained  ill  effect  this  stipnlation:  (1)  No  action  sball 
be  commenced  thereon  to  recover  for  a  loss  thereunder  until  the  amount 
thereof  was  ascertained  by  agreement  or  arbitration;  and  (2)  No  such 
action  sball  be  maintained  unless  commenced  "witliin  one  year  after  the 
date  of  the  fire  from  which  the  loss  occurred.  Hdd^  That  unless  the  as- 
sured was  prevented  by  the  action  or  non-artion  of  the  insurer,  in  the 
matter  of  ascertaining  the  amount  of  the  loss,  he  must  commence  his  action 
therefor  within  the  time  specified  in  the  stipulation. 

A  demurrer  to  the  bill  for  the  reformation  of  a  policy  of  insurance  will  be  sus- 
tained, when  it  appears  that  by  reason  of  the  lai>8e  of  time,  no  action  can 
be  maintained  thereon  for  any  cause,  when  reformed.     A  court  will  only 
decree  the  reformation  of  an  instrument  as  a  means  of  enabling  a  party  . 
thereto  to  assert  or  maintain  some  right  thereunder. 

Mb.  Henry  Ach, /or  Plaintiff, 

Mr.  p.  L.  Wilus  and  Mr.  Milton  Smith,  for  Defendant, 

Deady,  J. 

On  April  21,  1884,  the  defendant,  in  consideration  of  the  sum  of 
$300,  paid  to  it  by  E.  S.  Kearney,  insured  him,  as  "  Receiver  for 
Holladay  vs.  HoUaday  "  in  the  sum  of  $500  against  loss  or  damage 
by  fire  on  a  half  interest  in  the  Clarendon  Hotel  and  furniture,  for  the 
term  of  one  year  from  April  27th;  and  on  the  night  of  May  19, 1884, 
the  property  was  destroyed  by  fire. 

This  suit  -was  brouglit  on  July  10, 1886,  to  reform  the  policy  by 
the  plainti£f,  as  the  successor  of  Kearney  in  said  receivership. 

•  Declalon  rendeMd,  NoTembei*  8,  188ff. 
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The  bill  alleges  that  by  mistake  the  policy  was  made  payable  to 
said  Kearney  "  instead  of  the  receiver  in  said  suit  of  Holladay  t& 
Holladay,  and  his  successors,  and  for  the  benefit  of  whom  it  might 
concern  f  and  prays  that  it  may  be  reformed  by  adding  therein, 
after  the  words  "E.  8.  Kearney,"  the  words  "  'as  receiver  in  the  suit 
of  Benjamin  Holladay  against  Joseph  Holladay,  for  and  on  account 
of  his  successors,  as  such  receiver,  and  for  the  benefit  of  whom  it 
might  concern,'  and  that  the  sum  so  insured  by  said  defendant  on 
said  building  and  furniture  be  paid  to  your  orator  accordingly." 

The  defendant  demurs  to  the  bill,  and  for  cause  of  demurrer, 
assigns,  among  others,  the  following  :  "  The  plaintiff's  right  is 
barred,  because  he  did  not  commence  this  suit  within  twelve  months 
next  after  the  date  of  the  fire  from  which  the  loss  occurred." 

The  policy  ccntaics  a  stipulation,  to  the  effect,  that  a  loss  arising 
thereunder  is  not  payable  until  the  proof  thereof  is  furnished,  and  in 
case  of  arbitration,  the  award  fixing  the  amount  thereof  is  had  ;  and 
also  this  : 

"It  is  furthermore  hereby  expressly  pro\'ided  and  mutually  agreed, 
that  no  suit  or  action  against  this  company,  for  the  recovery  of  any 
claim  by  virtue  of  this  pohcy,  shall  be  maintainable  in  any  court  of 
law  or  chancery,  until  after  an  award  shall  be  obtained,  fixing  the 
amount  of  such  claim  in  the  manner  above  provided,  nor  unless  such 
suit  or  action  shall  be  commenced  within  twelve  months  next  after 
the  date  of  the  fire  from  which  such  loss  shall  occur ;  and  should 
any  suit  or  action  be  commenced  against  this  company,  after  the  ex- 
piration of  the  aforesaid  twelve  months,  the  lapse  of  time  shall  be 
taken  and  deemed  as  conclusive  evidence  against  the  validity  of  such 
claim,  any  statute  of  limitation  to  the  contrary  notwithstanding." 

There  is  no  claim  that  the  right  to  bring  this  suit  has  been  delayed 
over  a  year  from  the  date  of  the  fire  from  which  the  loss  occurred, 
by  any  dispute  concerning  the  value  of  the  property  destroyed.  On 
the  contrary,  it  appears  from  the  bill  that  the  proof  of  the  loss  was 
duly  made,  and  that  the  amount  is  not  contested,  but  that  the  pay- 
ment thereof  is  refused  to  the  plaintiff  solely  on  the  grounds  that  by 
the  terms  of  the  policy  it  is  payable  to  Kearney  only. 

There/ore,  the  question  does  not  arise  in  this  case,  whether  an 
action  could  be  maintained  on  this  policy  by  the  assured,  after  the 
expiration  of  a  year  from  the  date  of  the  fire,  in  case  he  had  been 
delayed  in  the  commencement  of  the  same,  on  account  of  a  dispute 
and  arbitration  concerning  the  amount  of  the  loss. 

Cases  may  arise  under  such  a  policy,  when  the  dispute  and  arbi- 
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tration  are,  without  any  fa^ilt  of  the  assured,  so  prolonged,  that  unless 
he  is  allowed  to  commence  an  action  after  the  expiration  of  a  year 
from  the  date  of  the  fire,  he  would,  under  the  combined  operation  of 
these  two  stipulations,  be  deprived  of  all  legal  remedy. 

But  in  this  case  the  suit  was  not  brought  until  thirteen  months 
and  twenty-one  days  after  the  fire  at  which  the  loss  occurred,  and 
no  excuse  or  reason  is  given  for  the  delay. 

It  is  well  established  that  a  stipulation  limiting  the  time  within 
which  an  action  may  be  brought  on  a  policy  of  insurance  is  valid 
and  binding  on  the  parties  thereto;  but  that  if  it  is  ambiguous, 
either  in  itself  or  taken  in  connection  with  other  provisions  or  stipu- 
lations in  the  policy,  the  ambiguity  must  be  resolved  in  favor  of  the 
assured.  See  Spare  vs.  Home  Mutual  Insurance  C!ompany,  9  Saw., 
145,  and  cases  there  cited. 

The  stipulation  for  limitation  in  this  policy  is,  considered  by  itself, 
plain  and  susceptible  of  but  one  meaning;  and  putting  aside  the 
provision  concerning  an  award  as  inappHcable  in  this  instance,  there 
is  nothing  in  the  policy  to  qualify  or  render  it  doubtful 

Unlike  the  stipulation  in  Spare  vs.  Home  Mutual  Insurance  Com- 
pany, supra,  in  which  the  right  to  sue  was  limited  to  one  year  from 
the  time  the  loss  "  occurred,"  which,  in  conjunction  with  the  sixty 
days  also  allowed  the  company  to  ascertain  whether  any  loss  had 
"  occurred,"  and  make  payment  thereof,  was  held  to  mean  one  year 
from  the  expiration  of  said  sixty  days,  the  limitation  in  this  case  is  a 
year  from  a  day  certain,  to  wit:  the  day  of  the  fire.  And  unless  the 
assured  is  prevented  by  the  action  or  non-action  of  the  company  in 
the  matter  of  ascertaining  the  amount  of  the  loss,  from  commencing 
an  action  within  that  time,  he  must  do  so  or  he  will  be  barred 
therefrom. 

But  it  is  said  that  this  is  a  suit  to  reform  this  contract,  as  well  as 
to  enforce  it,  and  that  the  stipulation  as  to  time  does  not  apply  to  a 
suit  for  such  rehef,  and  therefore  the  demurrer  is  too  broad  and 
must  be  overruled. 

But  the  court  will  not  reform  an  instrument,  merely  for  the  sake 
of  reforming  it,  but  only  to  enable  a  party  to  assert  some  right 
thereunder.  And  if  an  action  thereon  by  the  assured  to  recover  the 
amount  of  loss  is  already  barred  by  lapse  of  time,  there  is  no  claim 
that  can  be  asserted  under  it  against  the  defendant 

In  Davidson  vs.  Phoenix  Insurance  Company,  14  Saw.»  594,  Mr. 
Justice  Field  held,  in  a  case  like  this,  that  when  the  remedy  on  the 
policy  for  the  insurance  was  barred,  according  to  the  stipulation 
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therein,  by  lapse  of  time,  the  court  would  not  undertake  to  reform 
the  instrument,  because  there  was  "  no  occasion  "  for  so  doing. 

This  conclusion  is  not  reached  without  reluctance.  So  far  as 
appears,  there  is,  in  good  morals,  no  sufficient  reason  why  the 
defendant  should  not  pay  this  claim  according  to  the  real  intention 
of  the  parties  to  the  contract — that  is,  to  the  receiver  for  the  time 
being  in  the  case  of  Holladay  ts.  Holladay,  for  the  benefit  of  whom 
it  may  concern.  Such  cases  as  this  suggest  the  necessity  of  some 
legislation  simplifying  the  contract  of  insurance,  and  within  certain 
limits,  declaring  its  effect;  and  in  case  of  loss,  who  may  claim  the 
benefit  of  it,  and  maintain  an  action  against  the  insurer  to  enforce  it. 

But  as  it  is,  the  parties  to  this  contract  have  dehberately  agreed, 
that  unless  the  assured  brings  his  action  to  recover  for  the  los&r 
within  a  year  from  the  date  of  the  fire,  he  is  forever  barred  from  so 
doing,  and  the  court  cannot  disregard  the  stipulation. 

Nor  is  it  intended  to  suggest  that  this  limitation  of  the  time  in 
which  to  sue  is  either  unwise  or  unjust.  In  this  class  of  cases 
especially,  every  consideration  of  justice  and  convenience  require 
that  claims  for  losses  should  be  speedily  settled,  while  the  witnesses 
are  within  reach  and  the  facts  are  fresh  in  their  recollection. 

But  the  law  should  have  come  to  the  aid  of  this  defective  contract, 
and  authorized  the  plaintiff  to  maintain  an  action  thereon  to  recover 
this  loss,  as  the  successor  in  office  of  the  person  who  affected  the^ 
insurance,  for  the  benefit  of  whom  it  might  concern,  without  any 
reformation  of  the  instrument,  or  delay  on  that  account. 

The  demurrer  is  sustained  and  the  bill  dismissed. 
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SUPEEME  COUET  OF  CALIFORNIA. 


HATCH 

NEW  ZEALAND  INS.  CO.* 

The  property  was  described  as  in  warehouse  No.  1,  on  the  comer  of  T.  and  K. 
Streets. 

Jfeldj  That  where  it  sufficiently  appeared  that  the  described  property  was  in 
the  warehouse  o*i  the  corner,  wliich  was,  however,  warehouse  No.  2,  the  mis- 
description as  to  the  number  will  not  affect  right  of  recovery. 

W.  S.  GboDFELLOw,  for  Appellant. 

J.  R.  Brandon,  for  BespondenL 

Thornton,  J. 

The  defendant  insured  the  property  of  the  plaintiff  in  the  Overland 
Free  Warehouse,  situate  at  the  northeast  corner  of  Third  and  King 
Streets,  San  Francisco.  It  makes  no  difference  that  this  building 
was  styled  in  the  policy  Overland  Free  Warehouse  No.  1.  As  it  was 
actually  Overland  Free  Warehouse  No.  2,  instead  of  No.  1,  the  part 
of  the  description  No.  1  in  the  policy  should  be  rejected  as  false. 
No.  2  was  the  warehouse  at  the  corner,  while  No.  1  was  forty- six 
feet  distant  from  it.  If  the  property  intended  to  be  conveyed  is  de- 
scribed in  a  deed  as  Overland  Free  Warehouse  No.  1,  situate  on  the 
northeast  comer  of  Third  and  King  Streets,  San  Francisco,  upon 
proof  that  a  warehouse  of  that  name  was  situate  at  the  northeast 
comer  of  the  streets  named,  such  warehouse  would  be  held  to  pass 
to  the  grantee,  though  described  as  No.  1,  when  it  was  really  No.  2. 

*  opinion  filed,  June  22,  1886. 
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It  appearing  by  the  proof  of  the  actual  condition  of  the  property 
that  the  description  No.  1  was  false,  and  that  the  remaining  descrip- 
tion of  the  property  sufficiently  identified  it,  the  false  pturt  should  be 
rejected.  We  know  no  reason  why  this  rule  does  not  apply  to  a  de- 
scription of  property  in  a  policy  of  insurance,  as  well  as  to  a  descrip- 
tion of  property  in  a  conveyance. 

The  findings  sufficiently  identify  the  warehouse  in  which  the  prop- 
erty insured  was  stored. 

There  is  no  error,  and  the  judgment  and  order  are  affirmed. 
Ordered  accordingly. 

Sharpstein,  J.,  and  Mtbioe,  J.,  concurred. 
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SUPREME  COURT  OF  TEXAS. 


THOMAS  DWYER 

CONTINENTAL  INS.  CO.  J 

Every  fact  which  may  throw  lieht  upon  the  transaction,  as  by  illustrating  the 
possible  motive  of  the  insurea,  is  proper  evidence  when  the  defense  is  alleged 
arson.  But  declarations  of  the  insured  must  be  so  connected  with  the 
transaction  as  to  be  part  of  the  res  geetof. 

Stayton,  J. 
The  parties  agreed  that  the  sole  issues  in  the  caxise  were  as  to  the 
cause  of  the  fire  and  the  value  of  the  goods  lost.  The  defense  was 
that  the  fire  was  caused  by  the  procurement  and  consent  of  the 
insured,  and  the  evidence  tending  to  support  this  was  circumstantial 
In  such  a  case  every  fact  which  may  throw  light  upon  the  transact 
tion,  as  by  illustrating  the  motive  whit^.h  may  have  caused  the  insured 
to  bum  his  own  property — ^facts  going  to  show  over-insurance  on 
the  property,  proof  of  loss  in  excess  of  that  actually  sustained,  the 
assignment  of  policy  after  a  loss  in  a  manner  other  than  the  usual 
course  of  business  or  for  an  improper  purpose,  the  disposition  of 
goods  in  an  unusual  manner  just  before  the  burning,  and  other  like 
matters — may  be  considered  in  connection  with  other  evidence  in 
cause,  to  ascertain  whether  such  facts  existed  as  are  made  the 
defense  in  this  case.  Proof  of  loss  made  by  the  insured  to  appel- 
lee and  other  insurance  companies  was  proper  evidence  to  go  to 
the  jury  with  all  the  declarations  therein  contained  as  to  the  manner 
in  which  appellant  held  the  several  policies  at  the  time  the  fire 
occurred,  there  being  no  controversy  as  to  the  latter  fact    Evidence 
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showing  that  the  policies  were  transfeiTed  to  appellant  after  the  fire 
and  without  consideration  was  also  admissible.  ^  Where  the  insured 
"was  absent  from  the  city  when  the  fire  occurred,  which  was  at  night, 
and  the  theory  of  the  defense  was  that  it  was  fifed  by  on^  of  his 
derks,  and  after  a  witness  had  spoken  of  the  number  of  persons 
gathered  about  the  fire,  he  was  permitted,  over  objection,  to  state 
that  "there  was  some  talk  of  arresting  all  of  the  clerks  that  night  for 
complicity  in  the  fire.  Thomas  Dwyer  said  to  me :  *  You  need  have 
no  fear.  If  you  and  Lobe  are  arrested,  1*11  go  your  bail,  but  Allan 
can  go  to  jail.' ''  Held,  the  first  part  of  this  statement  was  inad- 
missible. The  parties  making  the  declarations  were  not  shown  to 
have  been  so  connected  with  the  transaction,  or  with  the  persons 
whose  interests  were  to  be  affected  by  them,  as  to  make  them 
admissible  as  res  gestae. 

Eeversed  and  remanded. 
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LOWER  COURT  DECISIONS, 


ASSIGNMENT  OF  WIFE'S  POLICY  AS  COLLATERAL. 


Superior  Court  of  Hartford  Co,,  Connecticut, 


THE  CONNECTICUT  MUTUAL  LIFE  INSURANCE  COMPANY. 

vs, 
SUSAN  WESTER VELT  and  others* 

An  indorsement  of  her  name  in  blank  by  a  wife  upon  a  policy  of  Insurance 
upon  the  life  of  her  husband,  taken  out  for  her  benefit  and  payable  to  her 
or  her  assigns,  with  a  delivery  of  the  policy  to  the  husband,  to  enable  him 
to  use  it  as  collateral  security  in  obtaiuinsa  loan,  will  be  valid  and  binding 
in  equity  in  favor  of  the  party  making  tne  loan,  and  the  wife  will  not  be 
permitted  to  deny  the  power  of  the  husband  to  till  up  the  assignment. 

Where  the  husband,  without  the  authority  or  knowledge  of  the  wife,  filled 
out  the  assignment  of  the  policy,  not  merely  as  security  for  the  proposed 
loan,  but  also  as  security  to  a  creditor  for  a  pre-existing  debt,  it  was  held 
that  the  wife  was  not  bound  by  the  latter  assignment. 

The  assignment  of  such  a  policy  by  a  wife  is  valid  in  this  State. 

By  the  laws  of  New  York,  where  the  husband  and  wife  resided,  such  an  assign- 
ment was  invalid.  The  policy  was  issued  by  an  insurance  company  of  this 
State  and  the  *  assignment  was  made  in  the  State  ol  New  Jersey,  where 
such  assignments  were  valid.  Held,  That  the  laws  of  New  Y'ork  could  not 
operate  in  the  case. 

Bill  of  interpleader  ;  in  the  superior  court  in  Hartford  County, 
September  term,  1879. 

H.  C.  Robinson,  /or  the  Plaintiffs, 

S.  Fessenden,  for  Susan  A.  Westervelt. 

G.  G.  Sill,  for  assigns  of  Susan  A.  Westervelt. 

HOVEY,  J. 

The  Connecticut  Mutual  Life  Insurance  Company,  by  a  policy  of 
insurance  signed  in  their  behalf  by  their  president  and  secretary  at 
Hartford  in  this  State,  on  the  13th  day  of  March,  1860,  and  counter- 

*From  advance  sheets  of  Connecticut  Reports. 
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signed  bj  their  agent  at  New  York  on  the  15th  day  of  the  same 
month,  assured  the  life  of  Samuel  P.  AVestervelt,  then  of  Morrisania, 
in  the  State  of  New  York,  for  the  sole  use  of  his  wife,  the  said  Susan 
Westervelt,  in  the  sum  of  five  thousand  dollars,  for  the  whole  term 
of  his  life,  in  consideration  of  the  sum  of  two  hundred  and  fourteen 
doUars,  then  paid  by  the  said  Susan  Westervelt,  and  of  an  annual 
premium  to  be  paid  on  or  before  the  13th  day  of  March  in  every 
year  while  the  policy  continued.  By  the  terms  of  the  policy  the  sum 
insured  was  made  payable  to  the  said  Susan  Westervelt,  her  exec- 
utors, administrators,  or  assigns,  for  her  sole  use,  within  ninety 
days  after  due  notice  and  proof  of  the  death  of  the  said  Samuel 
P.  Westervelt,  after  deducting  therefrom  all  notes  taken  for  pre- 
miums unpaid  at  that'  date.  And  in  case  of  the  death  of  the  said 
Susan  before  that  of  said  Samuel,  the  insurance  was  made  payable 
to  her  children  or  their  guardians,  if  under  age,  for  their  use,  upon 
like  proofs.  The  policy  was  delivered  to  the  assured  in  the  city 
of  New  York  by  the  agent  of  the  said  company  in  that  city,  on  or 
about  the  15th  day  of  March,  1860.  The  annual  premiums  were 
paid  by  the  said  Samuel  P.  Westervelt  until  and  including  the  one 
due  on  the  13th  of  Ikjarch,  1876,  and  those  which  were  payalle  on 
the  13th  of  March  in  the  years  1877  and  1878  were  paid  by  the 
said  Ralph  P.  Westervelt. 

In  the  month  of  June,  1875,  the  said  Samuel  P.  Westervelt,  re- 
quested the  said  Susan  Westervelt  to  indoi-se  the  said  policy  of 
insurance  in  blank  and  deliver  the  same  to  him,  in  order  that  he 
might  use  it  as  collateral  security  for  the  pavment  of  a  check  drawn 
by  the  said  Ralph  P.  Westervelt  and  delivered  to  him,  the  said 
Samuel,  and  upon  which  he,  the  said  Samuel,  desired  to  obtain  the 
money  at  the  Fifth  National  Bank  of  the  city  of  New  York  The 
said  Susan  thereupon  indorsed  her  name  upon  the  poUcy  and  de- 
livered the  policy  to  the  said  Samuel  P.  Westervelt  so  indorsed. 
Soon  afterwards,  that  is  to  say,  on  or  about  the  15th  day  of  June, 
1875,  the  said  Samuel  P.  Westervelt  purchased,  in  the  name  of  the 
said  Susan,  a  farm  in  Westchester  County,  in  the  State  of  New  York, 
SkUd  took  a  deed  thereof  in  her  name.  The  consideration  stipulated 
by  him  to  be  paid  therefor  was  twelve  thousand  dollars. 

In  the  latter  part  of  the  year  1875,  the  said  Samuel  P.  West- 
ervelt was  indebted  to  the  said  Mary  H.  Westervelt  and  Anna 
M.  Fenner,  for  money  lent,  in  the  sum  of  fourteen  hundred 
dollars ;  and  one  thousand  dollars,  j  arcel  of  the  consideration 
stipulated    to    be    paid    for  said   sum    being    about    to    fall  due 
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and  bscome  payable,  he,  the  said  Samuel,  ax^plied  to  the  said 
Mary  H.  Westervelt  and  Anna  M.  Fenner  to  raise  him  the  sum  of 
three  thousand  dollars  on  the  security  of  a  second  mortgage  on 
certain  property  in  Harlem,  New  York  ;  but  this  they  refused  to  do, 
as  the  security  offered  was  not  satisfactory'  to  them.  A  few  days 
afterwards  he  again  applied  to  them  through  the  said  Kalph  P.  West- 
ervelt, to  raise  him  the  said  sum,  offering  as  security  therefor  the  note 
of  the  said  Susan  Westervelt,  and  an  assignment  of  the  said  policy 
of  insurance  ;  and  they  agreed  with  him  that  they  would  raise  the 
money.  They  accordingly  borrowed  of  the  Mutual  Life  Insurance 
Company  of  New  York  the  said  sum  of  three  thousand  dollars,  and 
mortgaged  their  real  estate  in  Paterson,  New  Jersey,  where  they 
resided,  to  secure  its  payment  ;  and  on  the  22d  day  of  January,  1876, 
at  said  Paterson,  they  loaned  the  said  sum  to  the  said  Samuel  P. 
Westervelt  and  received  from  him  at  the  same  place  the  note  of  the 
said  Susan  of  that  date  for  the  amount  thereof,  payabla  one  year 
after  date,  at  the  residence  of  the  said  Susan  in  New  York  City.  They 
also  received  from  the  said  Samuel,  at  the  said  time  and  place,  the 
said  policy  of  insurance  assigned  to  them,  and  the  said  Balph  P. 
Westervelt,  in  the  form  set  forth  in  their  answer  to  the  present 
petition.  That  note  was  afterwards  lost  or  accidentally  destroyed, 
and  the  said  Susan  Westervelt  gave  a  new  note  of  the  same  tenor, 
amount,  and  date,  in  the  place  thereof.  The  said  Susan  also  ratified 
the  assignment  of  said  policy,  so  far  as  it  purported  to  be  an  assign- 
ment to  the  said  Mary  H.  Westervelt  and  Anna  M.  Fenner.  But  she 
never  authorized  the  assignment  of  any  portion  of  the  said  policy  or 
of  the  sum  insured  thereby  to  the  said  Ralph  P.  Westervelt,  and 
never  ratified. the  assignment  made  to  him  on  said  policy. 

The  said  Samuel  P.  Westervelt  paid  from  the  money  loaned  hiuL  by 
the  said  Mary  H.  W^estervelt  and  Anna  M.  Fenner,  to  the  said  Ralph 
P.  Westervelt  $700,  to  the  said  Mary  and  Anna  $700,  in  part  payment 
of  a  debt  of  $1,400  which  he  owed  them,  $100  for  the  expenses  in- 
curred by  the  insurance  company  in  searching  the  title  to  the  lands 
mortgaged  to  them  as  aforesaid  by  the  said  Mary  H.  Westervelt  and 
Anna  M.  Fenner,  and  the  remaining  $1,500  he  retained  himself. 

The  assignment  to  Ralph  P.  Westervelt  was  made  without  any 
lawful  authority  whatever,  and,  as  appears  by  his  answer,  not  to 
secure  the  payment  of  a  loan  made  at  the  time  to  the  said  Samuel 
P.  Westervelt,  but  to  secure  a  pre-existing  debt. 

The  sai'i  Mary  H.  Westervelt  and  Anna  M.  Fenner  had  no  knowl- 
edge of  the  circumstances    under  which  the    policy  was  delivered 
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to  the  said  Samuel  P.  Westervelt  by  the  said  Susan  Westervelt, 
but  supposed  and  believed,  and  were  justified  in  supposing  and 
belieTing,  that  it  was  delivered  to  him  for  the  purpose  of  enabling 
him  to  borrow  of  them  the  said  sum  of  three  thousand  dollars, 
and  to  secure  the  payment  thereof  by  the  assignment  written  upon 
said  policy.  The  said  policy  was  not  obtained  by  the  said  Samuel 
P.  Westervelt,  from  the  said  Susan  Westervelt  by  duress  or  force, 
as  alleged  by  the  said  Susan  in  her  answer;  nor  was  the  said 
Susan  compelled  to  sign  her  name  on  the  back  of  said  policy  by 
the  violence  of  her  husband,  as  in  sjiid  answer  is  alleged.  But  if 
these  allegations  were  true,  they  could  not  be  allowed  to  affect 
the  rights  of  the  said  Mary  H.  Westervelt  and  Anna  M.  Fenner, 
first,  because,  at  the  time  they  received  the  assignment  of  the 
I)olicy,  they  had  no  notice  or  knowledge  of  them,  and  secondly, 
because  the  assignment  was  ratified  and  confirmed  by  the  said 
Susan  Westervelt.  This  perhaps  sufficiently  disposes  of  another 
claim  made  by  the  said  Susan  Westervelt  upon  the  hearing,  and 
that  is,  that  she  only  signed  her  name  on  the  back  of  the  policy 
when  there  was  no  writing  which  purported  to  be  an  assignment 
or  any  writing  of  any  kind  upon  it,  and  therefore  that  the  assign- 
ment should  not  be  treated  as  her  act  But  as  the  claim  was 
made  it  may  be  as  well  perhaps  to  decide  it.  The  question  raised 
by  this  claim  has  never,  to  my  knowledge,  been  before  the  courts 
of  this  State,  but  it  came  before  the  Supreme  Court  of  Illinois  in 
the  case  of  Norwood  vs.  Guerdon,  60  BL,  253,  and  it  was  there 
held,  and  I  think  correctly,  that  where  a  person  insured  his  life  for 
the  benefit  of  his  wife,  and  she  indorsed  her  name  on  the  policy  in 
blank,  and  the  husband  procured  a  loan  of  money  and  pledged  the 
policy  as  collateral  security  for  its  payment,  the  wife  should  not  be 
permitted  to  deny  the  power  of  the  husband  to  fill  up  the  assignment; 
and  that  such  an  asssignment  was  valid  and  binding  in  equity. 
Lawrence,  C.  J.,  in  giving  the  opinion  of  the  court,  says:  "It  is, 
however,  urged  that  the  wife  of  Norwood  never  consented  to  the 
assignment  of  the  original  policy  to  Guerdon,  or  at  least  there  is  no 
proof  of  such  consent;  but  she  placed  her  name  upon  the  back  of 
the  policy,  as  she  herself  admits,  at  the  request  of  her  husband,  and 
left  the  policy  in  his  possession.  Armed  with  this  evidence  of  his 
right  to  pledge  the  instrument,  he  goes  upon  the  money  market  and 
does  pledge  it,  first  to  one  person  and  then  to  another,  and  by  such 
pledge  raises  money  and  pays  his  debta  It  is  not  in  evidence,  and 
we  cannot  presume,  that  the  wife  ever  had  any  interest  in  this  policy 
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from  having  contributed  from  her  separate  estate  toward  the  pay- 
ment of  the  premiums.  *  *  *  But  whatever  her  interest,  by  indors- 
ing the  policy  in  blank  and  delivering  it  to  her  husband,  she  clothed 
him  with  all  the  necessary  evidence  of  a  power  to  pledge  the  instru- 
ment by  filling  up  her  blank  assignment,  and  we  should  be  opening 
the  door  to  the  grossest  frauds  if  we  were  to  permit  the  wife,  after 
having  done  all  this,  to  come  forward  and  claim  that  her  husband 
had  no  right  to  assign  the  instrument.  *  *  *  The  husband  and  the 
wife  are  the  only  parties  interested,  and  they  have  both  participated 
in  the  assignment.  The  law  provides  no  particular  mode  by  which 
the  wife  is  to  manifest  her  consent,  as  in  the  case  of  a  conveyance  of 
lands,  and  if  such  an  assignment  as  was  made  in  the  present  case  is 
not  vaHd,  then  a  pohcy  payable  to  a  married  woman  is  not  assigna- 
ble at  all.  It  is  not,  however,  and  cannot  be  claimed,  that  a  policy 
payable  to  a  married  woman  is  incapable  of  assignment  within  the 
purview  of  a  court  of  equity,  but  it  is  only  claimed  that  in  this  case 
the  wife  did  not  consent.  She  gave,  however,  to  the  public  the  evi- 
dence of  her  consent  by  indorsing  the  pohcy  in  blank — an  act  which 
could  be  interpreted  as  done  for  no  other  purpose  than  an  assign- 
ment^ and  the  same  consequences  must  be  attached  to  this  act 
against  her  as  would  follow  from  such  an  act  performed  by  any 
other  person.  When  innocent  parties  have  advanced  money  to  her 
husband  on  the  faith  of  such  blank  indorsements,  she  cannot  be  per- 
mitted to  repudiate  the  transaction.  She  cannot  be  permitted  to 
enable  her  husband  to  perpetrate  a  fraud." 

The  indorsement  of  the  poHcy  in  blank  by  the  said  Susan  Wester- 
velt  in  the  case  at  bar  could,  therefore,  have  been  interpreted  by  the 
public  as  made  for  no  other  purpose  than  an  assignment,  and  if 
upon  the  faith  of  it  the  said  Mary  H.  Westervelt  and  Anna  M.  Fenner 
had  made  the  loan  which  they  did  to  Samuel  V^  Westervelt,  Susan 
Westervelt  would  not  be  permitted  to  say  that  such  was  not  the  ti-ue 
interpretation  of  the  indorsement.  But  the  blank  was  filled  when 
the  policy  was  delivered  to  the  said  Mary  H.  Westervelt  and  Anna 
M.  Fenner;  and  they  supposed,  as  they  had  a  right  to,  that  the 
whole  was  completed  and  the  signature  of  the  assignor  affixed  at  one 
and  the  same  time.  The  assignor  cannot  therefore  be  allowed  to 
repudiate  the  transaction  on  the  ground  that  she  indorsed  ih^  pol- 
icy only  in  blank  and  that  the  formal  assignment  was  written  by  her 
husband  afterwards. 

But  it  is  urged  that  the  assignment  was  void,  because  by  the  laws 
of  New  York  the  policy  was  not  assignable;  and  the  cases  of  £adie 
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vs.  Slemmon,  26  N.  Y.,  9;  Barry  vs.  Equitable  Life  Insurance  Com- 
pany, 59  N.  T.,  587,  and  Wilson  vs.  Lawrence,  13  Hun  (22  N.  Y. 
Sup.  Court  Hep.),  463,  are  cited  in  support  of  the  claim.  Two  of 
those  cases  arose  upon  policies  issued  by  New  York  corporations, 
and  the  third  upon  a  policy  issued  by  the  Connecticut  Mutual  Life 
Insurance  Company,  the  petitioner  in  the  case  at  bar.  In  two  of  the 
cases  the  assignor  and  assignee  resided  and  were  domiciled  in  the 
State  of  New  York,  and  the  assignments  were  executed  and  delivered 
in  that  State.  In  the  other  cases  the  assignor  was  a  resident  of  the 
State  of  New  York,  and  the  assignee  was  a  resident  and  citizen  of 
the  State  of  Maryland.  The  assignment  was  executed  on  a  paper 
separate  from  the  policy  and  transmitted  to  the  assignee  in  Mary- 
land by  mail  from  New  York,  without  the  policy.  The  policy  was 
subsequently  delivered  to  the  assignee  in  the  city  of  New  York. 
The  court  held  that  the  government  of  the  United  States  was  the 
agent  of  the  assignee  in  transmitting  the  assignment  to  him  from 
New  York  to  Maryland,  and  therefore  that  the  assignment,  as  well 
as  the  policy,  was  delivered  to  the  assignee  in  the  city  of  New  York; 
and  that  the  contract  of  assignment  was  upon  that  ground  to  be 
treated  as  a  New  York  contract.  The  policy  in  the  present  case  is 
the  contract  of  a  Connecticut  corporation,  and  by  the  terms  of  it 
the  sum  insured  is  payable  in  Hartford  to  Susan  Westervelt,  the  wife 
of  Samuel  P.  Westervelt,  her  executors,  administrators,  or  assigns, 
unless  she  died  before  her  husband,  and  to  her  children  in  case  he 
survived  her.  The  assignment  was  commenced  in  New  York,  but 
was  completed  and,  with  the  policy,  was  delivered  in  the  State  of 
New  Jersey,  to  citizens  of  that  State.  The  law  of  New  Jersey,  where 
the  assignment  was  then  completed  and  deUvered,  or  the  law  of  Con- 
necticut, where  the  contract  of  insurance  is  to  be  performed,  must 
determine  the  validity  of  the  assignment.  There  can  be  no  doubt,  I 
think,  that  the  assignment  is  vahd  by  the  laws  of  Connecticut,  as  it 
was  made  by  the  wife  with  the  consent  and  co-operation  of  her 
husband,  and  there  is  as  httle  doubt  that  it  is  vaHd  by  the  laws  of 
New  Jersey,  "  Every  State  may  by  its  own  laws  bind  its  citizens 
wherever  they  may  be  with  all  the  obligations  which  its  own  tribu- 
nals can  enforce.  If  laws  are  made  which  attempt  to  go  further 
than  that,  they  must  needs  be  inoperative,  as  they  cannot  be  en- 
forced beyond  the  jurisdiction  of  the  home  tribunals,  except  with 
the  consent  and  by  the  action  of  the  foreign  State."  While,  there- 
fore, the  State  of  New  York  had  the  right  to  declare  that  a  wife 
who  was  a  citizen  of  that  State  should  not  assign  a  poHcy  of  insur- 
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ance  upon  the  life  of  her  husband  for  her  sole  benefit,  if  issued  un- 
der the  laws  of  New  York;  and  while  it  had  the  power  to  enforce 
that  declaration  against  its  own  citizens  and  others  seeking  to  obtain 
the  benefit  of  such  an  assignment  in  its  own  tribunals,  yet  where  a 
citizen  of  New  York,  holding  such  a  policy  issued  by  a  Connecticut 
corporation,  goes  into  New  Jersey  or  any  other  State  where  the 
policy  is  assignable,  and  obtains  a  loan  of  money  and  assigns  his  pol- 
icy as  security  for  the  payment  of  that  loan,  and  then  comes  into 
the  courts  of  Connecticut  to  enforce  such  payment  and  his  rights  un- 
der the  assignment,  the  laws  of  New  York  will  furnish  no  answer  to 
his  demands.  The  laws  of  New  Jersey  where  the  assignment  was 
completed  and  delivered,  or  the  laws  of  Connecticut  where  the  con- 
tract is  to  be  performed,  must  govern.  As  the  laws  of  the  two  States, 
coincide  it  is  unnecessary  to  determine  whether  those  of  the  former 
or  of  the  latter  State  would  govern,  in  case  there  was  a  conflict  be- 
tween them. 

The  conclusion  is  that  a  decree  be  entered  authorizing  the  peti- 
tioners to  retain  from  the  fund  due  upon  the  policy  the  amount  of 
clerk  and  court  fees,  and  that  they  pay  from  the  balance  of  said  fund 
— 1.  To  Ralph  P.  Westervelt,  one  of  the  respondents,  the  sum  of 
two  hundred,  sixty-eight  dollars  and  thirty-eight  cents,  being  the 
amount  paid  by  him  for  premiums  on  the  said  policy  for  the  years 
1877  and  1878,  and  the  interest  thereon.  2.  To  the  respondents, 
Mary  H.  Westervelt  and  Anna  M.  Fenner,  the  sum  of  three  thousand 
dollars.     3.  To  the  respondent,  Susan  Westervelt,  the  remainder. 
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Af^peal  from  the  Circuit  Court. 


ERNE8T  BAUER 

vs. 

SAMSON  LODGE,  KNIGHTS  OF  PYTHIAS.*  J 

A  demurrer  for  want  of  faetH  sufficient  to  couHtituto  u  cause  of  action  does  not 

prevent  a  subsequent  plea  in  abatement. 
One  who  becomes  a  member  of  a  benevolent  order  is  chargeable  with  knowl- 

edge  of  its  laws,  and  is  bound  by  them   unless  illegal  or  requiring  illegal 

acts,  and  is  therefore  bound  by  the  by-laws. 

•  Deoitlon  reDdered,  June  13«  1880.— Petition  lor  returuiiig  overruled,  December  18. 1S8P. 
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SucL  organizations  may  re<inire  meniberH  to  resort  to  prescribed  methods  oi 
redressing  griovauc'cs  before  invoking  the  power  of  the  courts,  but  may 
not  absolutely  take  away  the  right  of  aeticm  for  money  due. 

Agreements  to  submit  to  ar])itratiou  are  valid  when  made  after  the  subject  of 
controversy  has  arisen,  but  not  when  they  relate  in  advance  to  any  contro- 
versy that  may  arise.  The  party  claiming  that  the  power  of  tbe  court  has 
been  eurtiiiled  by  such  agreement  must  assume  the  onus  probandi,  show- 
ing a  clear  agreement. 

A  custom  cannot  be  invoked  to  deprive  the  party  having  a  <'laim  of  legal 
remedies. 

A  mutual  benefit  society  which  for  agreed  comp^insatiou  agrees  to  pay  bene- 
fits to  its  members,  is  not  purely  a  benefit  society,  but  is  in  respect  to  con- 
tracts to  pay  benefits,  an  insurance  company. 

J.  H.  Stotsenburg,  and  G.  H.  Vought,    for  Appellant. 

M.  Z.  Stannard,  J.  G.  Howard,  and  J.  F.  Reed,  for  A^f)eUee. 

Elliott,  J. 

The  complaint  of  tbe  appellant  alleges  that  the  appellee  is  a  cor- 
poration, organized  under  the  laws  of  Indiana;  that  it  is  a  subordi- 
nat?.  lodge,  acting  under  a  charter  granted  by  the  Grand  Lodge  of 
Knights  of  Pjthias  of  the  State  of  Indiana;  that  in  accepting  the 
charter  the  appellee  agreed  to  act  in  obedience  to  the  enactments 
of  the  grand  lodge;  that  Sec.  4,  of  A.rt.  5  of  the  by-laws  of  the 
grand  lodge  is  as  follows:  "Sec.  4.  EveiT  knight  who  has  been  in 
fellowship  for  six  mtrnths,  incapacitated  by  sickness,  or  other  disa- 
bility from  attending  to  his  usual  business  or  occupation,  shall  be 
considered  a  beneficial  member  entitled  to  receive  such  weekly- 
benefits  as  the  by-laws  prescribe:  Provided  the  minimum  sum  of 
one  dollar  per  week  must  be  paid  through  sucb  period  of  proba- 
tion :  And  further  provided,  that  his  disability  is  not  brought  on  by 
immoral  conduct,  and  that  he  is  in  good  standing;  but  any  lodge 
may,  by  its  by-laws,  provide  that  no  benefits  shall  be  paid  for  the 
first  week's  sickness  or  disability." 

That  the  appellee  enacted  a  by-law  prescribing  that  members 
who  had  been  in  fellowship  six  months  when  incapacitated  by  ill- 
ness should  receive  five  dollars  per  week  as  benefits;  that  appellant 
has  been  a  member  of  the  defendant  lodge  in  good  standing  since 
tbe  first  day  of  Mai*ch,  1880,  and  a^  such  entitled  to  all  the  rights 
and  benefits  of  a  meml)er;  that  on  the  9th  day  of  March,  1880,  he 
became  ill,  and  was  thereby  incapacitated  from  attending  to  his 
usual  business,  and  that  his  illness  was  not  brought  on  by  immoral 
conduct. 

The  appellant  answered  in  abatement.  The  allegations  of  the 
plea  ar3  substantially  these:    That  the  defendant  is  a  subordinate 
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lodge  of  the  Grand  Lodge  of  the  Knights  of  Pythias  of  Indiana; 
that  the  appeUanfc,  when  he  became  a  member,  pledged  himself, 
by  signing  a  written  petition,  that  he  would  conform  to  the  constitu- 
tion, by-laws,  and  regulations  of  the  defendant;  that  among  the  rules 
and  regulations  of  the  supreme  lodge  of  the  order,  are  the  following 
provisions: — 

"  Article  1.  Sec.  1.  The  supreme  lodge  is  the  source  of  all  true 
and  legitimate  authority  in  the  order  of  Knights  of  tythias  where- 
soever established.  It  possesses  original  and  exclusive  jurisdiction 
and  power,  (1)  To  establish  the  order  in  States,  districts,  territories, 
provinces,  or  countries  where  the  same  has  not  been  engrafted.  (2) 
To  charter  grand  lodges  and  define  the  territorial  extent  of  their 
jurisdiction.  (3)  To  hear  and  determine  all  appeals  fi'om  grand  and 
subordinate  lodges  when  the  same  are  properly  brought  before  it, 
in  accordance  with  the  regulations  of  the  order,  and  to  provide  by 
legislation  for  the  enforcement  of  its  decisions." 

"  Article  7.  Sec.  1.  Grand  lodges  exist  by  virtue  of  a  charter  of 
dispensation  issued  by  authority  of  the  supreme  lodge.  They  shall 
conform  to  the  regulations  prescribed  by  the  supreme  lodge  in 
accordance  with  this  constitution,  and  shall,  subject  to  the  provisions 
hereof  and  right  of  appeal,  have  exclusive  original  jurisdictional 
limits,  and  over  the  members  attached  to  the  same." 

"Article  7.  Sec.  3.  Each  grand  lodge  shall  adopt  a  constitution 
for  its  own  government,  and  also  a  constitution  for  its  subordinates, 
which  constitution  shall  be  in  accordance  with  the  provisions  of  this 
<x)nstitution  and  the  laws  made  in  pursuance  hereof." 

That  more  than  ten  years  since  the  supreme  lodge  issued  a  charter 
to  the  grand  lodge  of  Indiana,  and  that  grand  lodge  afterwards  char- 
tered the  defendant  as  a  subordinate  lodge  of  its  jurisdiction;  that 
in  the  constitution  and  laws  of  the  grand  lodge  of  Indiana  are  the 
following  provisions: — 

"  Sec.  2.  This  grand  lodge  shall  have  jurisdiction  over  all  lodges 
of  Knights  of  Pythias  within  the  State  of  Indiana. 

"  Sec.  3.  It  possesses  the  right  and  power  (1)  of  granting  charters, 
(2)  of  suspending  or  taking  away  the  same  for  proper  cause,  (3)  of 
receiving    and  hearing  all  appeals  and   of  redressing  grievances 
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arising  in  lodges  under  its  jurisdiction,  (4)  of  enacting  by-laws  for 
its  government  and  support:  Provided,  the  same  are  not  in  viola- 
tion of  the  laws  of  the  supreme  lodge." 

"  Article  5,  Sec  8.  After  the  installation  of  officers,  the  grand 
chancellor  shall  appoint  the  foUovdng  committees  to  serve  one  yeat: 
1.  A  committee  of  appeals  and  grievances.  2.  A  committee  of  law 
and  supervision.  3.  A  committee  of  subordinate  lodge  constitution 
and  by-laws.  (4.)  A  committee  on  state  of  oi'der,  5.  A  committee  on 
finance  and  accounts.  6.  A  committee  on  subordinate  lodge  returns. 
7.  A.  committee  on  credentials.  8.  A  committee  on  mileage  and 
per  diem.  **  Each  committee  shall  coDsist  of  three  members,  except 
the  committee  on  appeal  and  grievances,  which  shall  consist  of  five 
members." 

"Article  9.  Sec.  4.  The  committee  on  appeals  and  grievances 
shall  hear  all  appeals  and  grievances  from  lodges  or  members  of 
lodges  referred  to  them  by  grand  lodge  or  grand  chancellor,  and 
report  their  decisions  with  the  utmost  dispatch  to  the  grand  lodge 
or  grand  chancellor  during  its  recess,  but  no  member  of  this  com- 
mittee shall  serve  on  any  case  of  appeal  from  the  lodge  of  which  he 
is  a  member." 

That  these  provisions  of  the  constitution  and  by-laws  of  the  order 
have  been  in  force  since  the  organization  of  the  defendant,  and  are 
still  in  force ;  that  these  provisions  require  a  member  aggrieved  by 
the  decision  of  a  subordinate  lodge  to  appeal  first  to  the  grand  lodge 
of  the  State,  and  then,  if  dissatisfied,  to  the  supreme  lodge;  that 
according  to  the  usages  and  customs  of  the  order  that  have  "  existed 
in  said  order  since  the  time  whereof  the  memory  of  man  knoweth 
not  to  the  contrary,  grievances  in  the  denial  of  benefits  have  always 
been  redressed  by  subordinate  lodges  or  on  appeal;"  that  the 
plaiutiif  has  not  appealed  from  the  decision  of  th6  lodge  denying 
him  benefits. 

Prior  to  filing  this  plea,  the  appellee  demurred  to  the  complaint, 
alleging  for  cause  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  it  is  contended  by  the  appellant  that  this  pre- 
cludes the  appellee  from  pleading  in  abatement,  and  upon  this  con- 
tention arises  the  first  question. 

It  is  important  to  keep  in  mind  the  fact  that  the  plea  does  not 
present  the  question  of  the  jurisdiction  of  the  person  of  the  defend- 
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ant,  but  presents  the  question  of  the  right  to  maintain  the  action. 
The  question,  therefore,  is  very  different  from  that  which  would 
arise  if  the  defendant  had  demurred,  and  then  attempted  to  question 
the  jurisdiction  of  the  court  over  its  person.  As  a  general  rule, 
appearance  waives  the  question  of  jurisdiction  of  the  person,  but 
here  the  defendant  submits  to  the  jurisdiction  and  contests  the  right 
of  the  plaintiff  to  maintain  the  action.  It  concedes  jurisdiction  of 
the  person,  but  affirms  that  the  action  must  abate,  because  the 
plaintiff  has  not  taken  such  steps  as  enabled  him  to  prosecute  it. 

Appellant's  counsel  assume  that  a  demurrer  is  a  plea  in  bar,  and 
proceeding  upon  this  assumption,  affirm  that  the  case  is  within  the 
rule  that  after  pleading  in  bar  the  defendant  cannot  plead  in  abate- 
ment. The  validit}'  of  this  argument  depends  entirely  upon  the  cor- 
rectness of  the  assumption  on  which  it  rests.  This  assumption 
cannot  be  made  good.  Our  statute  expressly  recognizes  the  differ- 
ence between  demurrers  and  answrers,  and  the  r,ommon  law  quite  as 
fully  recognized  the  difference  between  pleas  and  demurrers.  In 
their  nature  they  are  essentially  different;  a  demurrer  presents  an 
issue  of  law,  while  an  answer  presents  an  issue  of  fact.  Gould  says: 
"  But  a  demurrer  to  the  declaration  is  not  classed  among  pleas  to 
the  action — not  only  because  it  may  be  taken,  as  well  to  any  other 
part  of  the  pleadings,  as  to  the  declaration;  but  also  biecause  it 
neither  affirms  nor  denies  any  matter  of  fact,  and  is,  therefore,  not 
regarded  as  strictly  a  plea  of  any  class;  but  rather  as  an  excuse  for 
not  pleading."  Gould  Pleading,  Chap.  2,  Section  43.  Error  cannot 
be  successfully  assigned  upon  a  ruling  denying  a  motion  to  strike 
out  pai-t  of  a  complaint. 

One  who  becomes  a  member  of  an  organization  such  as  the 
Knights  of  Pythias,  is  chargeable  with  knowledge  of  its  laws  and 
rules,  as  is  bound  by  them.  He  cannot  be  ignorant  of  them,  nor 
can  he  refuse  obedience  to  them,  unless,  indeed,  they  are  illegal  or 
require  the  performance  of  acts  which  the  law  forbids.  Simeral  vs. 
Dubuque  M.  F.  Ins.  Co.,  18  Iowa,  319;  Coles  vs.  Iowa  State  M.  Ins. 
Co.,  18  Iowa,  425;  IVIitchell  vs.  Lycoming  M.  Ins.  Co.,  61  Pa.  St., 
402;  Fugure  vs.  Mutual  Society  of  St.  Joseph,  46  Vi,  362. 

By-laws,  not  in  themselves  illegal,  and  not  requiring  the  per- 
formance of  acts  contrary  to  law,  must,  therefore,  be  deemed  bind- 
ing upon  all  persons  who  become  members  of  such  an  organization 
as  the  Knights  of  Pythias,  and  the  question  is  as  to  the  existence 
and  effect  of  the  by-laws  in  this  particular  case. 

There  is  some  conflict  of  opinion  as  to  the  extent  to  which  such 
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an  organization  may  go  in  restricting  actions  for  benefits  promised 
its  members,  some  of  the  cases  holding  that  it  may  prohibit  actions 
at  law  altogether  and  make  its  own  decisions  conclusive;  others 
holding  that  it  may  not  materially  restrict  the  right  to  sue:  Blacky 
etc.  Society  vs.  Vandike,  2  Whart.,  309;  Osceola  Tribe  etc.  vs. 
Schmidt,  57  Md.,  98;  Harrington  vs.  Workingmen's  Bene  v.  As8*n, 
27  Alb.  L.  J.,  438;  Poultney  vs.  Bachman,  31  Hun,  49;  Lafond  vs. 
Deems,  81  N.  Y.,  507;  Foram  vs.  Howard  Benf.  Ass'n,  4  Pa. 
St.,  519. 

The  reasonable  rule  is,  that  such  an  organization  may  provide 
methods  for  redressing  grievances  and  deciding  controversies,  and 
may  compel  members  to  resort  to  the  prescribed  method  of  pro- 
cedure before  invoking  the  power  of  the  courts,  but  that  it  may  not 
entirely  prohibit  members  from  seeking  to  recover  benefits  accruing 
to  them  under  the  by-laws  of  the  organization.  Men  voluntarily 
enter  such  organizations,  and  in  becoming  members  subscribe  to 
their  laws,  and  if  these  laws  make  provision  for  trying  controversies, 
the  member  aggrieved  must  pursue  the  course  prescribed  before 
resorting  to  the  courts  to  enforce  his  claims.  There  is  no  vaHd 
reason  why  he  should  not  be  compelled  to  do  what  he  has  afjreed, 
and  the  harmony  and  efl&ciency  of  such  organizations  require  that 
all  measures  provided  and  required  by  their  by-laws  should  be 
exhausted  before  appealing  to  the  courts  to  settle  the  controversy. 
On  the  other  hand,  it  would  be  unjust  to  permit  such  organizations  to> 
take  from  theii'  members  all  right  of  action  for  money  due  them. 
Claims  for  money  due  by  virtue  of  an  agreement  are  unlike  mere 
matters  of  discipline,  questions  of  doctrine,  or  of  pohey,  and  are  not 
governed  by  the  same  rules.  A  corporation  which  promises  to  pay 
a  certain  sum  as  benefits  during  a  member's  illness,  in  consideration 
of  his  payment  of  dues,  is  not  a  purely  benevolent  organization ;  it 
may  be,  and  doubtless  is,  benevolent  and  charitable  in  a  great 
degree,  but  it  is  not  a  benevolent  organization  in  the  sense  of  dis- 
pensing benefits  without  consideration.  The  consideration  the 
order  receives  is  the  dues  paid  by  the  member,  and  in  retuni  it 
promises  him  benefits.  In  speaking  of  a  charter  similar  to  the 
Knights  of  Pj'thias,  the  Supreme  Court  of  Massachusetts  said :  *'  The 
corporation  is  not  a  mere  charitable  society,  but  is  rather  in  the  nature 
of  an  association  for  the  mutual  insurance  of  its  membei*s  against  sick^ 
ness  or  accident.  If  it  refuses  to  perform  its  contract  contained  in 
the  by  laws,  the  member  who  is  injured  may  have  recourse  to  the 
proper  courts  to  enforce  the  contract:"     Dolan  vs.  Court  of  Good 
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Samaritan,  etc.,  supra.  Our  own  decisions  have  recognized  a  like 
doctrine  as  applicable  to  the  life  insuranco  feature  of  such  organiza- 
tions: Elkhart  Mut.  Aid  etc.  Ass'n.  vs.  Houghton,  and  Supreme 
Lodge  K.  of  P.  vs.  Schmidt,  98  Ind.,  374. 

It  is  not  within  the  power  of  individuals  or  corporations  to  create 
judicial  tribunals  for  the  final  and  conclusive  settlements  of  contro- 
versies. In  a  case  in  principle  the  same  as  the  present,  it  was  said: 
"  To  create  a  judicial  tribunal  is  one  of  the  functions  of  the  sovereign 
power;  and  although  parties  may  always  make  such  tribunal  for 
themselves,  in  an  specific  case,  by  a  submission  to  arbitration,  yet 
the  power  is  guarded  by  the  most  cautious  rules.  *  *  It  would 
hardly  accord  with  this  scrupulous  care  to  secure  fairness  in  such 
cases,  that  parties  should  be  .  held  legally  bound  by  the  sort  of 
engagement  that  exists  here,  by  which  the  most  extensive  judicial 
powers  are  conferred  upon  bodies  of  men  whose  individual  mem- 
bers are  subject  to  continual  fluctuation:  Austin  vs.  Searing,  16 
N.  Y  ,  112. 

It  is  to  be  noted  that  agreements  to  submit  a  matter  to  arbitration 
are  vaHd  when  made  after  the  specific  controvensy  has  actually 
arisen,  and  not  when  made  in  advance,  certainly  not  when  the  agree* 
ment  provides  that  one  of  the  interested  parties  shall  be  the  sole 
arbitrator.  The  weight  of  authority  is  very  decidedly  against  the 
power  of  parties  to  bind  themselves  in  advance  that  a  controversy 
that  may  possibly  arise  shall  be  conclusively  settled  by  an  individ- 
ual or  a  corporation,  and  to  that  doctrine  this  court  is  committed : 
Insurance  Co.  vs.  Morse,  20  WaU.,  445;  Mentz  vs.  Armenia  F.  Ids. 
Co.,  79  Pa.  St.,  478. 

As  all  persons  having  a  money  demand  against  an  individual  or  a 
corporation  have  a  right  to  resort  to  the  courts  in  the  fir«t  instance, 
when  payment  is  withheld,  to  coerce  payment,  that  right  must  exist 
unless  it  clearly  appears  that  it  has  been  abridged  or  surrendered. 
In  the  case  before  us  the  answer  concedes  the  right  to  the  benefits 
claimed,  but  affirms  that  an  action  cannot  be  maintained  because 
the  claimant  has  not  taken  the  steps  which  must  precede  the  asser- 
tion of  th«  claim  in  a  court  of  justice.  In  order  that  this  general 
right,  a  right  possessed  by  all  citizens,  should  be  curtailed,  it  must 
clearly  appear  that  he  to  whom  the  money  is  due,  has  agreed 
that  it  may  be  abridged.  One  who  asserts  a  claim  to  money  due 
upon  a  contract  occupies  an  essentially  different  position  from  one 
who  presents  a  question  of  disciphne,  of  pohcy,  or  of  doctrine  of 
the  order  or    fraternity  to   which    he  belongs.     All  the    decisions, 
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from  first  to  lost,  recognize  a  broad  distinction  between  the  two 
classes  of  cases,  and  the  one  before  us  belongs  to  the  class  where 
property  rights  are  involved,  and  is  a  member  of  a  class  recogniza- 
ble by  the  courts. 

The  policy  of  the  law,  as  declared  in  our  constitution  and  by  our 
decisions,  is  to  freely  open  the  courts  to  those  who  seek  money  due 
them  upon  contract,  and  the  party  who  asserts  that  the  right  to 
invoke  the  aid  of  the  courts  has  been  curtailed,  must  show  a  clear 
agreement  abridging  the  right.  These  principles  necessarily  lead  to 
the  conclusi(»n  that  a  corporation  which  has  agreed  to  pay  pecuniary 
benefits  to  one  of  its  members  cannot  successfully  resist  an  appeal  to 
the  courts  without  showing  an  express  or  implied  agreement  thit 
before  making  such  an  appeal  the  members  shall  pursue  a  course  of 
procedure  prescribed  by  the  laws  of  the  organization. 

In  the  case  in  judgment  there  is  a  clear  right  to  the  benefits 
claimed,  for  so  the  by-laws  provide,  and  where  there  is  a  right  there 
is  a  remedy.  Tf  there  is  a  remedy,  it  is  the  usual  one,  unless  by  a 
legal  contract  the  parties  have  otherwise  agreed;  here,  the  usual 
remedy,  open  and  free  to  all  citizens  having  just  demand,  is  an  ordi- 
nary action  at  law,  and  the  question  narrows  to  this,  has  the  claim- 
ant abridged  his  remedy  by  contract?  We  find  nothing  in  the 
by-laws  which  can  be  deemed  a  partial  or  a  total  surrender  of  his 
rights  to  enforce  his  contract  in  the  usual  method.  It  is  true  there 
is  a  general  right  of  appeal  provided  for,  but  there  is  no  stipulation 
that  the  claimant  of  benefits  shall  appeal;  and,  if  we  are  correct  in 
our  reasoning,  there  is  no  abridgment  of  his  right  to  pursue  the 
usual  remedies.  In  order  to  abridge  this  right  there  must  be  a 
stipulation  to  that  effect.  Men  do  not  lose  their  legal  right  to 
enforce  their  contracts  unless  they  have  yielded  it  up  by  agreement. 
The  provision  that  an  aggrieved  party  may  appeal  is  permissive;  it 
does  not  wrest  from  him  the  right  conferred  upon  him  by  law.  If  a 
man  has  a  legal  right,  and  the  corporation  of  wliich  he  becomes  a 
member  adds  another,  that  of  appeal  to  its  superior  governing 
bodies,  the  added  right  is  merely  cumulative,  it  is  not  exclusive;  posi- 
tive words  only  can  take  away  an  existing  right.  Conferring  a  right 
to  pursue  a  given  course  does  not  destroy  an  existing  right;  in 
order  to  destroy  such  a  right  proper  limiting  words  must  be  em- 
ployed. Here,  there  are  no  limiting  words;  there  is  nothing  that 
limits  the  general  right  to  sue  in  the  courts,  and  a  right  such  as  this 
cannot  be  taken  away  without  a  clear  agreement  surrendering  it.  If 
it  had  been  the  intention  to  require   members  to  surrender  their 
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right  to  sue  at  once  upon  the  breach  of  the  contract,  and  to  compel 
them  to  first  appeal  to  the  grand  bodies  of  the  order,  it  would  have 
been  easy  to  so  declare;  but  there  is  no  such  declaration,  and,  there- 
fore, no  agreement  taking  away  the  right  to  sue  for  the  enforcement 
of  the  contract  which  the  claimant  possessed  by  virtue  of  the  law  of 
the  land.  ,  The  right  to  sue  is  one  given,  as  we  have  seen,  by  law, 
and  no  custom  can  be  goc^d  which  is  contrary  to  law.  A  custom 
that  a  party  having  a  claim  for  money  due  upon  contract  may  not 
pursue  the  usual  remedies  provided  by  law,  is  not  valid  :  Mason  vs. 
Grand  Lodge,  etc.,  30  Minn.,  509;  Thompson  vs.  Insurance  Co.,  104 
r.  S.,  252;  Frankhn  Ins.  Co.  vs.  Humphries,  65  Ind.,  549;  Wallace 
vs.  Morgan,  23  Ind.,  399. 

The  court  below  erred  in  overruling  the  demurrer  to  the  plea,  and 
the  judgment  must  be  reversed. 

Petition  for  rehearing  overruled. 
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SUPEEME    COURT   OF  VERMONT. 
January   Term,  1885. 


) 


JOHN  G.  FINDEISEN   &  WIFE 

Vs'.  ) 

METROPOLE    FIRE    INS.  CO.*) 

A  waiver  is  nii  intentionnl  relinf|iiiHliinoiit  of  a  known  right :  thus,  when  the 
company's  8]>e<>ial  aj:eiit  sent  to  adjuHt  the  loss,  declared  :  "Thjit  the  claim 
was  worthless,  and  that  the  loss  would  not  l)e  ])aid,  because  he  burned 
the  property."  but  the  rcf'ere<».  found,  that  the  agent  did  not  intend  to 
waive  the  proofs  of  loss,  that  the  plaintilfs  did  not  unclerstand  that  they 
were  waived,  and  were  not  misled  as  to  furnishing  such  proofs,  it  waV 
held  that  there  was  no  waiver. 

But,  where  the  property  destroyc<l  was  owned  by  a  married  woman,  and  her 
husband  signed  and  swore  to  the  proof  of  loss  as  her  agent,  and  on  objec- 
tion by  the  company  to  such  pro(»f,  lu*  otfere<U  if  the  company  would  re- 
turn the  proof  received,  to  have  it  corrected  and  executed  by  his  wife,  and 
thereup<m  the  defendant  refused  to  leturn  it  for  amendment,  or  to  specify 
other  defects,  it  was  held  that  such  c(»uduct  (Might  to  be  accounted  a 
waiver,  or  an  estoi>pel. 

ITnder  the  c<uuliti<ms  of  this  policy,  nnd  tli«'  facts,  that  the  husband  procured 
and  paid  for  the  insurance,  as  his  wife's  agent,  that  he  as  such  agent 
transacted  all  the  business  connected  with  the  purchase  and  manai^ement 
of  the  property  insured,  and  that  his  wife  bail  no  i)ersonal  knowledge  an 
tojtho  property,  the  court  think  the  ])roof  of  loss,  though  executed  by 
su(di  agent,  was  sutlicient. 

Assumpsit  upon  a  policy  of  insurance  issued  to  the  plaintiff,  Katli- 
arina  M.  Findeisen,  wife  of  said  John  G.  Findeisen.  Heard  on  a 
referee's  report,  April  term,  18 S4,  Taft,  J.,  presiding.  Judgment  for 
the  plaintiff. 

The  defendant's  counsel  claimed,  with  other  claimed  defects  in 
the  proof  of  loss,  sufficiently  stated  in  the  opinion,  that  the  magis- 
trate's certificate  attached  to  the  proof  was  not  in  accordance  with 
the  conditions  of  the  pohcy  or  the  printed  form  of  proof.  •  The 
eighth  clause  of  the  conditions  was:  — 

*  From  advance  Bbeets  of  the  Verinout  Report. 
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"Persons  sustainiiig  loss  or  damage  by  fire,  shall  forthwith  give 
notice  of  said  loss  to  this  company,  and,  as  soon  thereafter  as  possi- 
ble, render  a  particular  account  of  such  loss,  signed  and  sworn  to 
by  them,  stating  whether  any  and  what  other  insurance  has  been 
made  on  the  same  property,  giving  copies  of  the  written  portion  of 
all  policies  thereon,  also  the  actual  cash  value  of  the  property  and 
their  interest  therein,  for  what  purpose  and  by  whom  the  building 
insured,  or  containing  the  property  insured,  and  ths  several  parts 
thereof,  were  used  at  the  time  of  the  loss,  when  and  how  the  fire 
originated,  and  shall  also  produce  a  certificate  under  the  hand  and 
seal  of  a  magistrate  or  notary  public  (nearest  to  the  place  of  the 
fire,  not  concerned  in  the  loss  as  a  creditor  or  otherwise,  nor  related 
to  the  assured),  stating  that  he  has  examined  the  circumstances  at- 
tending the  loss,  knows  the  character  and  circumstances  of  the  as- 
sured, and  verily  beheves  that  the  assured  has,  without  fraud, 
sustained  loss  on  the  property  insured,  to  the  amount  which  such 
magistrate  or  notary  pubhc  shall  certify." 

The  proof  was  signed  by  "  John  G.  Findeisen,  Agt. ;"  and  imme- 
diately below  the  signature  were  the  words,  "  Subscribed  and  sworn 
to  before  me.     Cyrus  W.  Wicker,  Justice  of  the  Peace." 

Next  in  order  was  the  following  blank  certificate  : — 

**  Magistrate's  certificate.     I, ,  residing  in , 

most  contiguous  to  the  property  hereinbefore  described,  hereby  cer- 
tify that  I  am  not  concerned  in  the  loss  or  claim  above  set  forth, 
either  as  a  creditor  or  otherwise,  or  related  to  the  insured  or  suffer- 
ers; that  I  have  examined  the  circumstances  attending  the  fire,  or 
damage  as  alleged,  and  that  I  am  well  acquainted  with  the  charac- 
ter and  cii'cumstances  of  the  assured,  and  do  verily  believe  that  she 
has  by  misfortune,  and  without  fraud  or  evil  practice,  sustained  loss 
and  damage  on  the  property  insured  to  the  amount  of  over  three 
thousand  dollars.  In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  official  seal  this day  of ,  A.  D.  18 — ." 

The  property  insured  was  in  a  woolen  mill  which  the  plaintiffs  had 
rented. 

Roberts  &  Roberts,  /w  the  Defendant. 

The  proof  of  loss  was  not  in  accordance  with  the  conditions  of 
the  policy.  The  signature  and  oath  of  the  husband  as  agent  are  not 
sufficient. 

There  were  special  reasons  in  this  case  for  requiring  the  oath  of 
the  assured.      The  fire  was   *•  supposed    to    be   incendiary."    The 
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company  was  entitled  to  her  own  declaration  and  oath  that  '*  it  did 
not  originate  by  any  act,  design,  or  procoi-ement  on  her  part,  nor  in 
consequence  of  any  fraud  or  evil  practice  done  or  suflfered  by  her."* 
No  one  conic*  swear  to  this  for  her :  Spooner  vs.  Vt  Mut.  Ins.  Co., 
53  Vt.,  156;  Walsh  vs.  Vt.  Mut.  F.  Ins.  Co.,  54  Vt.,  351. 

The  so-caUed  magistrate's  certificate  fails  to  conform  to  the  condi- 
tions of  sec.  8  of  the  policy,  in  many  respects  :  (a.)  It  is  the  private 
signature  of  Cyrus  W.  Wicker,  and  not  official;  (b)  it  is  not  under 
his  "  seal ;"  (c)  if  a  magistrate  at  aU,  it  does  not  appear  that  he  was 
nearest  to  the  place  of  the  fire." 

Obtaining  a  proper  certificate  was  a  condition  precedent  to  a  re- 
covery^: May  Ins.,  s,  466;  Worsley  vs.  Wood,  6  T.  R,  710;  1  Benn. 
F.  I.  Cas.,  53;  Johnson  vs.  Phoenix  Ins.  Co.,  112  Mass.,  49;  Roumage 
vs.  Fire  Ins.  Co.,  1  Green  (N.  J.),  110;  Leadbetter  vs.  ^tna  Ins. 
Co.,  13  Me.,  265;  Ins.  Co.  vs.  Pherson,  5  Ind.,  417;  3  Benn.  F.  I. 
Cas.,  753;  Ins.  Co.  vs.  Lawrence,  3  Pet.,  25.  None  of  the  defects 
were  waived  :  Donahue  vs.  Ins.  Co.,  56  Vt,  374;  Gauch  vs.  Peiser, 
10  Fed.  Rep.,  347;  Goss  vs.  St.  Paul  F.  &  M.  Ins.  Co.,  22  Fed. 
Rep.,  74. 

Insisting  upon  the  first  fundamental  defect  was  not  a  waiver  of 
other  defects  to  follow.  This  could  not  be,  since  it  was  stated  in 
the  correspondence  that  there  were  other  defects  not  intended  to  be 
waived. 

The  company  was  not  bound  to  specify  any  defects  in  the  proofs, 
nor  to  aid  the  plaintiff  to  make  out  her  case,  but  leave  her  free  to 
present  it  in  her  own  ,wav.  A  refusal  to  pay  even  (which  there  was 
not  in  this  case),  without  assigning  any  reason  therefoi*,  is  no  waiver 
of  such  like  defects.     See  cases  cited  above. 

Whittemore  &  Wheeleb  and  E.  R.  Hard, /or  the  Plaintiffs, 
Forfeitures  are  not  favored,  and  policies  are  to  be  construed 
Hberally  in  respect  to  the  insured :  Mosley  vs.  Ins.  Co.,  55  Vt,  142. 
The  declarations  of  Gray  excused  the  plaintiffs  from  furnishing  any 
prehminary  proofs,  if  he  had  authority  to  waive  the  requirements  of 
the  pohcy  in  respect  to  such  proof  :  Wood  Ing.,  717,  726;  May  Ins., 
468,  503;  Norwich  etc.  Trans.  Co.  vs.  Ins.  Co.,  34  Iowa,  561;  Under- 
bill vs.  Ins.  Co.,  6  Cush.,  440;  Vos  vs.  Ins.  Co.,  9  Johns.,  192;  Fran- 
cis vs.  Ins.  Co.,  6  Cow.,  404;  Taylor  vs.  Ins.  Co.,  9  How.,  390;  Walsh 
vs.  Vt.  Mut.  F.  Ins.  Co.,  54  Vt,  351;  Noyes  vs.  Ins.  Co.,  30  Vt,  659; 


•  The  quoted  words  of  this  seiitenre  were  in  the  proof  of  loss  sworn  to  by 
the  husbuud.  — Rkp. 
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Blake  vs.  Ins.  Co.,  12  Gray,  265;  17  N.  Y.,  428;  BaU  ^  Gage  Wagon 
Co.  Ta  Ins.  Co.,  13  Ins.  L.  J.,  371;  Cornell  vs.  Ins.  Co.,  9  Wend.,  163. 
Gray  had  such  authority  :  Ins.  Co.  vs.  Chicago  Ico  Co.,  36  Md.,  102; 
Wood  Ins.,  721;  May  Ins.,  126;  Taylor  vs.  Ins.  Co ,  5  N.  H.,  50. 
The  court  could  infer  that  Gray  had  authority  to  waive  :  Barber  vs. 
Britton,  26  Vt,  113;  Abbott  vs.  Camp,  23  Vt.,  660;  Bond  vs.  Clark, 
47  Vi,  565.  But  if  it  was  not  a  complete  waiver  of  all  preliminary 
proof,  the  specification  of  a  single  objection  to  the  proof  furnished, 
without  particular  mention  of  any  other,  is  a  waiver  of  all  objections 
to  the  proof  except  the  one  specified:  Wood  Ins.,  716,  718,  723; 
May  Ins.,  468;  Blake  vs.  Ins.  Co.,  12  Gray,  265;  Lewis  vs.  Ins.  Co., 
52  Me.,  492;  ^tna  Ins.  Co.vs  Tyler,  16  Wend.,  385;  1  Benn.  R  I. 
Cas.,  576,  590;  Taylor  vs.  Ins.  Co.,  51  N.  H.,  50;  W^alsh  vs.  Vt. 
Mut  F.  Ins.  Co.,  supra;  Mosley  vs.  Vt.  Mut.  F.  Ins.  Co.,  55  Vt,  142; 
McMast^r  vs.  Ins.  Co.,  25  Wend.,  370;  13  Am.  Kep.,  416.  Kefusal 
to  return  the  proof  was  a  waiver  :  May  Ins.,  469;  Turley  vs.  N.  A. 
F.  Ins.  Co.,  25  Wend.,  374;  Cornell  vs.  Ins.  Co.,  9  Wend.,  166.  The 
proof  sworn  to  by  her  agent  was  sufficient:  May  Ins.,  463;  Wood 
Ins.,  694,  726;  Sims  vs.  Ins.  Co.,  47  Mo.,  54;  4  Am.  Rep.,  312;  Ker- 
nochen  vs.  Ins.  Co.,  17  N.  Y.,  428;  Barnes  vs.  Ins.  Co.,  45  N.  H.,  21; 
Ayres  vs.  Ins.  Co.,  17  Iowa,  176;  Ins.  Co.  vs.  Grayhiil,  47  Penn.  St., 
17;  16  Vt.,  653. 

ROYCE,  C.    J. 

This  is  an  action  of  assumpsit  on  a  policy  of  fire  insurance,  and 
comes  up  on  the  report  of  a  referee,  upon  which  the  court  below 
rendered  a  judgment  for  the  plaintiffs. 

The  defendant  relies  upon  various  specified  defects  in  the  proof  of 
loss  submitted  by  the  assured;  and  in  reply  it  is  insisted,  first,  that 
the  declarations  of  Gray,  the  special  agent  of  the  company  sent  to 
adjust  the  loss,  which  were  made  to  the  plaintiff,  John  G.  Findeisen, 
and  were,  according  to  the  referee's  findings,  "  that  the  claim  against 
the  company  was  worthless,  and  that  the  loss  would  not  be  paid,  be- 
cause he  burned  the  property,"  amounted  to  a  waiver  of  the  proofs 
of  loss  required  by  the  conditions  of  the  poHcy. 

It  is  estabHshed  beyond  question,  that  such  requirements  are  for 
the  benefit  of  the  company  and  may  be  waived  by  it;  and  also  that, 
being  conditions  of  forfeiture,  they  are  not  favored  by  the  law,  and 
a  waiver  of  them  is  often  found  on  slight  evidence.  Thus,  it  has 
been  held  that  an  unqualified  refusal  by  the  company  to  pay  the  loss 
upon  other  specified  grounds,  made  before  the  expiration  of  the  time 
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within  which  it  was  the  duty  of  the  assured,  by  the  terms  of  the 
policy,  to  file  his  proofs  of  loss,  is  an  act  from  which  the  triers  may 
find  a  waiver  of  such  proofs.  See  authorities  cited  in  Lyon  vs.  Trav- 
elers^ Ins.  Co.,  31  Alb.  L.  J.,  59;  20  N.  W.  Rep.,  829;  and  in  Mosley 
vs.  Vt.  M.  F.  I.  Co.,  55  Vt.,  142. 

But  it  is  equally  well  settled  that  a  waiver  is,  as  remarked  by 
Taft,  J.,  in  Donahue  vs.  Windsor  County  Ins.  Co.,  56  Vt.,  on  page 
382,  "an  intentional  relinquishment  of  a  known  right;"  and  that 
whether  or  not  there  has  been  a  waiver  is  always  a  question  of  fact 
for  the  jury :  Donahue  vs.  Ins.  Co.,  supra  ;  Home  Ins.  Co.  vs.  Balti- 
more Warehouse  Co.,  16  Am.  Law  Reg.,  162;  Enterprise  Ins.  Co.  vs. 
Piirisot,  35  Ohio  St.,  35,  and  authorities  supra. 

In  the  case  at  bar,  the  referee  was  substituted  for  the  jury  as  a 
trier  of  the  facts;  an.l  he  has  found,  that  the  company's  agent  did 
not  intend  to  waive  the  proofs  of  loss;  that  Findeisen  did  not  under- 
stand thrt  they  were  waived,  and  that  the  plaintiffs  were  not  misled 
or  hindered  in  the  matter  of  preparing  and  forwarding  the  proofs  by 
what  was  then  said  by  the  agent.  These  findings  of  fact  conclusively 
negative  a  waiver  at  that  time;  and  it  does  not  become  necessary  to 
consider  the  question  of  the  authority  of  the  agent.  The  right  of 
the  triers  of  fact  to  find  a  waiver  of  proofs  of  loss  from  a  previous 
positive  denial  of  liability  upon  other  specified  grounds,  is  based  by 
the  authorities  upon  the  ground  that  from  such  a  refusal  the  as- 
sured may  well  consider  the  furnishing  of  proofs  a  needless  trouble 
and  expense. 

The  plaintiff,  John  G.  Findeisen,  seasonably  proceeded  to  make 
out  and  forward  to  the  company  a  proof  of  loss,  which  is  made  a 
pai-t  of  the  case,  and  which  he  signed  and  swore  to  as  agent  for  his 
wife,  who  was  the  owner  of  the  property  insured,  and  who  was  named 
in  the  policy  as  the  person  insured.  It  is  claimed  by  the  defendant 
that  this  proof  of  loss  was  not  a  compliance  with  the  conditions  of 
the  poHcy;  and  the  first  objection  made  is,  that  it  should  have  been 
signed  and  sworn  to  by  the  wife  herself;  while,  on  the  other  hand, 
the  plaintiffs  insist  that  the  proofs  were  properly  executed  and  veri- 
fied by  the  husband  in  his  capacity  as  agent;  and  further,  that  by 
specifically  objecting  to  the  proofs  when  filed,  because  of  their  exe- 
cution by  the  husband,  and  declining  to  return  them  for  execution 
by  the  wife,  or  to  specify  the  other  objections  now  raised,  the  de- 
fendant must  be  treated  as  having  waived  them,  or  be  held  estopped 
to  now  insist  on  them. 

The   pohcy  provides,  by  the  8th  clause   of  the   conditions,   that 
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•*  persons  sustaining  loss  or  damage  by  fire  shall  forthwith  give  no- 
tice of  such  loss  to  this  company,  and  ae  soon  thereafter  as  possible, 
render  a  particular  account  of  such  loss,  signed  and  sworn  to  by 
them,"  and  containing  the  matter  by  that  condition  prescribed. 
There  is  no  more  specific  provision  than  this  as  to  the  person  whosei 
signature  and  oath  are  required  to  the  proof  of  loss;  but  it  is  after- 
wards prescribed  that  *  the  assured  "  shall  do  certain  things  with 
reference  to  the  property,  submit  to  examination  if  required,  etc. 
It  appears  that  the  plaintiff,  John  G.,  acting  as  agent  for  his  wife, 
transacted  all  the  business  connected  with  the  purchase  and  manage- 
ment of  the  property  insured,  the  renting  of  the  building  in  which 
it  was,  and  the  business  in  which  it  was  used;  and  that  he,  as  such 
agent,  jjrocured  tlie  insurance  and  paid  for  it.  In  the  matter  of  the 
apphcation,  if  any  were  made,  and  the  issuance  of  the  policy,  the 
company  then  dealt  with  and  treated  John  G.  as  the  agent  and  rep- 
resentative of  his  wife;  and  received  from  him  in  such  capacity  the 
consideration  upon  which  the  contract  rests.  The  10th  clause  of  the 
conditions  provides  that  "  it  is  a  part  of  this  contract  that  any  per- 
son other  than  the  assured,  who  may  have  procured  this  insurance 
to  be  taken  by  this  company  shall  be  deemed  to  be  the  agent  of  the 
assured  " — a  condition  manifestly  inserted  for  the  benefit  of  the  com- 
pany. 

Under  the  terms  of  the  contract,  the  facts  shown,  and  the  further 
fact  found  by  the  referee  that  the  female  plaintiff  had  no  personal 
knowledge  as  to  the  property  in  the  mill  at  the  time  of  the  fire — one 
of  the  most  important^  things  required  to  be  set  forth  in  the  proof  of 
loss — it  is  difficult  to  fiod  any  sound  reason,  either  in  the  contract 
itst  If  or  in  law,  for  holding  that  the  signature  and  oath  of  John  G. 
Findeisen,  as  agent  for  his  wife,  the  person  insured,  and  whose  full 
authority  to  act  in  that  capacity  in  respect  of  all  the  acts  performed 
by  him  is  not  questioned,  was  not  entirely  sufficient.  Certainly,  the 
company  could  not  have  been  prejudiced  by  the  fact  that  the  proof 
was  executed  by  the  agent  instead  of  the  principal;  because  objec- 
tions to  the  sufficiency  of  the  proof  as  offered  could  be  specified  and 
insisted  upon,  together  with  that  one,  just  as  well  with  his  signature 
and  oath  upon  it  as  hers;  and  if  the  personal  testimony  of  the  as- 
sured were  desired  for  any  reason,  as  suggested  in  the  brief,  it 
could  have  been  required  by  the  company  under  the  7th  condition, 
above  referred  to,  and  on  refusal  to  submit  to  such  examination  a 
forfeiture  of  the  policy  could  have  been  insisted  on.  We  should, 
therefore,  be  strongly  disposed  to  hold  that  the  execution  of  the 
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proof  of  loss,  in  this  case,  was  entirely  within  the  power  of  an 
agent,  the  scope  of  whose  authority  from  his  principal  is  not  in 
question,  and  that  the  maxim,  Qui'  facit  per  ahum,  facit  per  se,  ap- 
plies.    See  authorities  cited  upon  plaiDtiffs*  brief. 

But  even  this  is  not  necessary.  It  appears  from  the  correspond- 
ence attached  to  the  referee's  report,  that  John  G.  Findeisen,  with  all 
reasonable  promptness,  upon  being  advised  that  the  company  ob- 
jected to  the  proof  of  loss  forwarded  by  him,  offered,  if  they  would 
return  the  same,  to  make  it  satisfactory  in  all  respects  wherein  the 
company  would  specify  that  it  was  faulty  or  insufficient,  and  have 
the  corrected  and  amended  proof  executed  by  the  wife,  if  the  com- 
pany required  that  to  be  done.  No  satisfactory  reason  appears  for 
the  refusal  of  the  company  to  comply  with  this  request  and  offer. 
If  it  thought  proper  to  wholly  reject  the  paper  forwarded  and  refuse 
to  consider  or  treat  it  as  a  proof  of  loss  in  any  sense,  we  ai'e  aware 
of  no  principle  upon  which  it  could  sustain  an  arbitrary  right  to 
retain  it  as  against  Findeisen.  He  could  reasonably  insist  upon  its 
return;  and  we  think  the  refusal  of  the  company  to  return  it  upon 
request,  for  the  purposes  named,  Findeisen  offering  to  remedy  the 
only  objection  to  it  which  was  specifically  pointed  out,  and  its  fur- 
ther refusal  to  point  out  the  other  defects  which  it  purposed  in- 
sisting upon  on  request,  and  in  such  manner  as  to  give  the  plaintiffs 
opportunity  to  seasonably  furnish  a  proof  of  loss  which  should  sat- 
isfy the  company  and  the  requirements  of  the  pohcy,  as  they  offered 
to  do,  ought  to  be  held  a  waiver  by  the  defendant  of  the  objections 
now  sought  to  be  insisted  on,  or  else  to  est^p  the  defendant  fr«)m 
now  ui'ging  any  of  said  objections.  It  was  such  conduct  as  might 
well  have  had  a  tendency  to  prevent  the  plaintiffs  from  furnishing 
a  proof  of  loss  to  which  the  company  could  not  have  made  objec- 
tion, either  on  the  score  of  seasonableness,  or  upon  some  other 
ground,  technical  or  substantial. 

We  come  to  this  conclusion  the  more  readily  in  view  of  the  fact 
that  there  is  nothing  in  the  case,  as  presented,  even  tending  to 
show  that  anything  complained  of  by  the  delendant  has  prejudiced 
it  in  the  least;  or  that  any  objection  Huggc\sted  to  the  proof  of  loss 
is  other  than  purely  technical.  We  believe  the  true  principle  of  the 
law  is  well  stated  in  Apple  ton  Iron  C'o.  vs.  British  American  Assur- 
ance Co.,  46  Wis.,  23,  where  the  court  say :  "  \M)en  a  forfeiture  of 
an  insurance  policy  is  alleged  on  merely  technical  grounds,  not  go- 
ing to  the  risk,  the  contract  of  insurance  will  be  upheld,  if  it  can  be, 
without  violating  any  principle  of  law."     The  judgment  is  affirmed. 
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SUPREME  COURT  OF  INDIANA. 

May  Term,  1885. 


Appeal  from  the  Starke  Circuit  Court. 


ELKHART  MUTUAL  AID,  BENEVOLENT  & ' 
RELIEF  ASSOCIATION 

vs. 

JAMES  E.  HOUGHTON.* 

The  complaint  against  a  benevolent  society  set  forth  the  issue  of  a  certificate 
stipulating  to  pay  a  certain  amount  or  so  much  thereof  as  might  be  col- 
lected by  assessment,  and  that  the  society  refused  to  make  an  assessment 
or  to  pay  the  sum. 

Held,  That  a  demurrer  on  the  ground  of  failure  to  aver  that  there  were  mem- 
bers, and  to  state  the  number  of  them  who  might  be  assessetl,  could  not  be 
sustained;  it  is  for  the  company  to  show  if  there  were  not  enough  members 
to  collect  the  whole  amount,  otherwise  the  claimant  is  entitled  to  recover 
the  maximum  amount. 

An  instruction  must  be  considered  as  a  whole,  and  will  not  be  adjudged  erro- 
neous if  the  evidence  might  have  justified  it. 

Where  a  grandfather,  residing  with  his  grandson,  may  have  procured  a  policy 
on  his  life  iu  favor  of  the  grandson,  himself  paying  the  premiums,  it  is  not 
error  to  instruct  that  in  the  absence  of  framl  there  was  suflficient  insurable 
interest. 

ZOLLABS,   J. 

Appellee's  right  to  recover  rests  upon  two  certificates  of  member- 
ship issued  by  appellant.  These  certificates  are,  in  legal  effect,  poli- 
cies of  insurance  upon  the  life  of  James  Mitchell. 

So  far  as  concerns  any  question  involyed  in  this  case,  the  rules  of 

^  Decision  rendered,  October  17,  18M. 
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law  which  govern  ordinary  policies  of  insurance  ai-e  applicable  h«re. 

Appellee  declared  upon  these  certificates  and  made  them  a  pari 
of  his  complaint.  In  each  of  them,  appellee  is  named  as  the  payee 
and  beneJiciary.  The  portions  of  each  of  the  certificates,  necessarj' 
to  be  set  out  here,  are  as  follows :  "  This  certifies  that  James 
Mitchell  has  paid  ten  dollars,  the  amount  required  on  application, 
and  has  covenanted  and  ap^reed  to  pay  $1.50  as  an  assessment  upon 
the  death  of  any  member,  or  the  maturity  of  any  certificate.  He  is, 
therefore,  and  hereby,  constituted  a  member,  and  entitled  to  partici- 
pate in  the  benefits  of  the  Elkhart  Mutual  Aid,  Benevolent,  Relief 
Association.  *  *  *  This  certificate  entitles  James  E.  Houji^hton, 
his  heirs  or  assigns,  within  ninety  days  after  presentation  of  satis- 
factory proof  of  the  death  of  said  member,  to  one  thousand  dollars, 
or  so  much  thereof  as  may  be  realized  from  one  assessment,  not  ex- 
ceeding one  thousand  dollars,  payable  at  the  home  office  of  said 
association,  in  the  city  of  Elkhart. 

*  *  *  7th.  *•  This  association  will  hold  no  reserved  fund,  and 
all  losses  will  be  paid  from  moneys  derived  from  mutual  assess- 
ments." 

The  complaint  avers  the  death  of  James  Mitchell,  the  proof  of  his 
death,  and  the  refusal  of  appellant  to  pay  the  amounts  named  in  the 
ceiiiificates  or  any  pai-t  thereof,  and  its  refusal  to  order  or  make  any 
assessment  upon  the  members  of  the  association  to  raise  the  re- 
quired sum,  or  any  part  of  it.  The  complaint  is  not  assaUed  upon 
the  ground  that  it  shows  the  invalidity  of  or  fails  to  show  the  vaUd- 
ity  of  the  certificates  as  policies  of  insurance  upon  the  lift^  of  James 
Mitchell,  in  favor  of  appellee  as  beneficiary'. 

The  sole  objection  urged  to  the  complaint  is,  that  it  does  not  state 
the  number  of  the  members  of  the  association  against  whom  assess- 
ments might  be  made  to  raise  the  money  with  which  to  pay  in  full, 
or  in  part,  the  amounts  named  in  the  certificates.  The  contention  is, 
that  the  complaint  does  not  make  a  case  without  the  averment  that 
there  are  such  membei*s,  and  a  statement  of  the  number  of  them. 
Appellant  has  not  only  refused  to  pay  the  amounts  named  in  the 
certificates,  but  has  also  refused  to  make  any  assessment.  So 
the  complaint  alleges.  Under  these  averments,  admitted  to  be  true 
by  the  demurrer,  appellee  is  entitled  to  a  money  judgment  against 
appellant.  The  certificates  each  provide  that  upon  the  death  of  the 
assured,  appellee  is  entitled  to  one  thousand  dollars,  or  so  much  as 
may  be  realized  from  one  assessment,  etc.  The  undertaking  in  each 
certificate  is  for  one  thousand  dollars,  unless  an  assessment  will  not 
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produce  that  much.  That  an  assessment  would  not  produce  two 
thousand  dollars,  we  think,  is  a  matter  of  defense  to  be  set  up  by 
appellant.  It  would  be  difficult  if  not  impossible,  for  appellee  to 
know  how  many  members  of  the  association  there  are.  The  books 
of  the  association  doubtless  show  the  number.  These  books  are  in 
the  possession  and  custody  of  the  officers  of  the  association.  If  the 
members  are  such,  in  number,  that  an  assessment  would  not  produce 
two  thousand  dollars,  that  fact  is  known  to  the  officers  of  the  asso- 
ciation, and  they  should  set  it  up  m  an  answer,  and  mak'e  good  the 
answer  by  proof,  as  they  readily  could,  if  time. 

This,  we  think,  is  the  reasonable  rule  to  a^ply  in  a  case  like  tLis, 
and  especially,  where,  as  here,  the  insurer  contests  the  claim  upon 
other  grounds,  and  utterly  refuses  either  to  pay  or  make  an  assess- 
ment. We  are  aware  that  there  are  authorities  against,  as  well  as  in 
support  of  the  rule  we  here  adopt. 

The  case  of  Lender's  Exr.  vs.  Hartford  Life  and  Annuity  Ins.  Co., 
4  McCrary's  Rep.,  149,  supports  our  view  to  the  full  extent,  and  we 
ex  ntent  ourselves  with  a  citation  of  that  case,  and  one  case  by  this 
coiu-t 

Lenders,  in  his  lifetime,  held  five  certificates  of  insurance,  similai* 
to  those  in  suit,  which  provided  that  in  case  of  the  death  of  the 
holder,  an  assessment  should  be  made  upon  all  other  certificate 
holders,  to  pay  the  amounts  named  in  the  Certificates,  and  that  not 
to  exceed  one  thousand  dollars,  the  amount  named  in  each  certificate, 
should  be  paid  upon  such  certificate. 

It  was  contended  in  that  case,  that  the  executor  of  Lenders 
should  aver  and  prove  the  number  of  outstanding  certificates  In 
answer  to  this  contention,  McCrary,  J.,  among  other  things  said : 
"  Jt  is  best  known  to  the  company  who  and  where  are  the  ceitificate 
holders,  and,  if  plaintiff's  rights  to  a  judgment  on  a  disputed  loss 
are  to  be  hmited  by  the  number  of,  etc.,  of  outstanding  certificates, 
it  would  seem  that  defendant  should  set  up  the  limit  as  to  the  num- 
ber, etc.  lapsed,  or  otherwise. 

4c  4t  4t  «  *  Despite  decisions  to  the  contr^iry,  this  court  can- 
not hold  otherwise  than  that,  when  suit  has  to  be  brought,  the  re- 
covery should  be  for  the  maximum  insured,  unlesi=  the  defendant 
shows  by  pleadings  and  proof,  that  said  sum  should  be  reduced.'' 
See  also  the  Excelsior  Mut.  Aid  Association  of  Andei-sou,  etc.  vs. 
Reddle,  91  Ind.,  84. 

Our  holding  that  the  complaint  makes  a  case  for  a  recovery  of  the 
full  amount  of  the  certificates,  until  something  is  pleaded  and  proven 
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to  reduce  that  amount,  disposes  of  appellant's  contention  that  the 
judgment  for  $2,000  is  too  large. 

It  is  not  beyond  the  complaint,  and  we  cannot  say  that  it  is  too 
large  upon  the  evidence,  because  the  evidence  is  not  before  us. 
The  only  other  alleged  error  argued  by  counsel  is,  the  giving  of  the 
fifth  instruction  by  the  court  below.  It  is  as  follows  :  "  Much  has 
been  said  about  an  insurable  interest  in  the  life  of  another.  Upon 
this  question,  and  as  a  matter  of  law  I  instruct  you  that  a  grandson 
with  whom  a  grandfather  resides,  has  an  insurable  interest  in  the 
life  of  the  grandfather;  and  a  policy  of  insurance  taken  out  by  the 
grandfather  in  favor  of  the  grandson,  in  the  absence  of  fraud,  is 
valid  and  binding  on  the  company  issuing  it." 

It  is  well  settled  that  a  single  instruction  must  be  considered  as  a 
whole,  and  is  not  to  be  dissected  and  overthrown,  because  an  iso- 
lated pai-t,  when  thus  wrenched  from  its  proper  connections,  may 
seem  to  be  erroneous :  McDermott  vs.  the  State,  89-186. 

It  is  well  settled  also,  that  where  the  evidence  is  not  in  the  record, 
the  judgment  will  not  be  reversed  on  account  of  an  instruction,  if, 
upon  any  state  of  the  evidence  which  might  properly  have  been  be- 
fore the  jur}%  the  instruction  would  have  been  correct.  In  such  a  case 
it  will  be  presumed  that  the  instruction  was  applicable  to  the  evi- 
dence: Keating  vs.  the^State,  ex  rel.  Homan,  44  ]nd.,  449;  North- 
western Milt.  Life  Ins.  Co.  vs.  Herman,  93  Ind.,  24;  Dennerline  et 
al.  vs.  Gabel  et  al.,  73  Ind.,  210;  Stratton  vs.  Kennard  et  nl.,  74  Ind., 
302;  Drinkout  vs.  Eagle  Machine  Works,  90  Ind.,  423;  Wade  vs. 
(lappiuger  et  al.,  GO  Ind.,  376;  Higbe  et  ux.  vs.  Moore,  66  Ind.,  263; 
Powers  vs.  the  State,  87  Ind.,  144. 

The  fair  iuteri)retation  of  the  instruction  complained  of,  taken  as  a 
whole,  and  the  one  a  jury  would  be  most  likely  to  put  upon  it  is,  we 
think,  that  if  a  grandfather  procures  an  insurance  upon  his  hfe  in 
favor  of  a  grandson,  with  whom  he  lives,  the  grandson  will  have  such 
an  insurable  interest  in  the  life  of  the  grandfather,  as  that  the  policy 
will  not  be  invalid  in  the  absence  of  fraud,  and,  as  applied  to  this 
case  that  the  grandson  may  maintain  an  action  upon  the  policy. 
Thus  interpreted,  the  instruction  clearly  does  not  enunciate  an  er- 
roneous proposition  of  law.  And  in  the  state  of  the  record,  it  must 
be  presumed  that  it  was  applicable  to  the  evidence.  The  evidence 
Tuay  have  been  that  the  grandfather,  James  Mitchell,  procured  the 
policies  of  insurance,  paid  the  premiums,  and  iu  good  faith,  and  for 
cause,  had  them  made  payable  to  the  grandson,  appellee,  as  the 
beneficiary.     And  so,  the  grandfather  may  have  been  indebted  to 
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appellee.  In  the  case  of  the  Provident  Life  Ins.  and  Investment 
Co.  vs.  Baum,  29  Ind.,  236,  one  brother  insured  his  life  in  favor  of 
another.  In  one  paragraph  of  the  complaint  it  was  averred  that  the 
brother  was  made  the  beneficiary,  in  consideration  of  love  and  af- 
fection. No  interest  of  a  pecuniary  nature  was  shown.  The  court 
aJso  charged  the  jury  that  it  was  whoUy  immaterial  under  the  evi- 
dence in  the  case,  whether  the  beneficiary  had,  or  had  not,  any  in- 
terest of  a  pecuniary  nature  in  the  life  of  the  assured.  This  court 
in  holding  the  instruction  to  be  correct  and  the  complaint  good, 
said :  "  The  position  assumed  by  appellant  in  argument,  that  this 
policy  is  one  of  indemnity,  and  that  the  appellee  must  show  an  inter- 
est in  the  life  of  the  assured,  does  not,  we  think,  arise  in  this  case. 

The  policy  in  terms  declares  that  the  company  insure  Americus 
Bamn  against  loss  of  life  in  the  sum  of  tliree  thousand  dollars.  It 
cannot  be  questioned  that  a  person  has  an  insurable  interest  in  his 
own  life,  and  that  he  may  afifect  such  insurance,  and  appoint  any 
one  to  receive  the  money  in  case  of  his  death  during  the  existence 
of  such  policy.  It  is  not  for  the  insurance  company  after  executing 
such  a  contract,  and  agreeing  to  the  appointment  so  made,  to  ques- 
tion the  right  of  such  appointee  to  maintain  the  action.  If  there 
should  be  any  controversy  as  to  the  distribution  among  the  heire  of 
the  deceased,  of  the  sum  so  contracted  to  be  paid,  it  does  not  con- 
cern the  insurers.  The  appellant  contracted  with  the  insured  to  j^ay 
the  money  to  the  appellee,  and  upon  such  payment  being  made,  it 
will  be  discharged  from  all  responsibiUty.  So  far  as  the  insurance 
company  is  interested,  the  contract  is  effective  as  an  appointment  of 
the  appellee  to  receive  the  sum  insured." 

Theiearned  counsel  for  appellant  thinks  that  this  case  is,  in  prin- 
ciple, overthrown  by  the  case  of  the  FrankUn  Life  Ins.  Co.  vs.  Haz- 
zard,  41  Ind.-,  116.  We  do  not  think  so.  In  that  case,  Hazzard,  for 
a  nominal  consideration,  had  the  policy  upon  the  life  of  one  Cone  as- 
signed to  him,  and  took  the  assignment  as  a  mere  matter  of  specula- 
tion. Upon  this  ground  the  assignment  was  condemned,  as  being 
opposed  to  public  poHcy.  The  learned  judge  who  wrote  the  opinion 
in  that  case  also  wrot^  the  opinion  in  the  latter  case  of  the  Franklin 
life  Ina  Co.  vs.  Sefton,  Adm'r,  et  al.,  53  Ind.,  308,  in  which  the 
case  of  Provident  Life  Ins,  and  Investment  Co.  vs.  Baum,  supra, 
was  quoted  from  and  approved. 

It  was  further  said  :  "  Doubtless,  also,  a  person  may  take  a  policy 
upon  his  own  life,  and  by  the  terms  of  the  policy  appoint  a  person  to 
recveive  the  money  in  case  of  his  death  during  the  existence  of  the 
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policy."  The  case  of  Provident  Life  and  Investment  Co.  vs.  Baum, 
supra,  was  again  approved  in  the  late  case  of  the  Continental  Life 
Ins.  Co.  vs.  Volgar,  89Ind.,  672,  and  distinguished  from  a  case  where 
a  person,  for  his  own  benefit,  procurer  a  policy  upon  the  life  of  an- 
other and  pays  the  premium.  And  it  was  held  that  in  such  a  case 
the  payee  and  beneficiary  must  aver  in  his  complaint  his  insurable 
interest  in  the  life  of  the  assured,  and  that  such  averments  need  not 
be  made  by  the  beneficiary  in  a  case  where  a  person  has  procured  a 
policy  upon  his  own  life  and  appointed  another,  and  had  him  named 
in  the  policy  as  the  beneficiary.  In  support  of  this  distinction,  the 
case  of  Guardian  Mutual  Life  Ins.  Co.  vs.  Hogan,  80  Dl.,  35,  is 
cited.  Mr.  Bliss  in  his  work  on  insurance,  at  section  26,  says  :  "  A 
person  has  undoubtedly  an  insurable  interest  in  his  own  life,  and 
that  interest  supports  a  policy  whether  he  makes  the  loss  payable  to 
himself,  his  executors,  or  his  assigns,  or  to  a  nominee  or  appointee 
named  in  the  poUcy.  Nor  is  a  policy  obtained  by  one  on  his  own 
life  for  the  benefit  of  another,  which  latter  advances  the  premiums, 
necessarily  void. 

The  question  is  whether  the  policy  was  in  fact  intended  to  be 
what  it  purports  to  be,  or  whether  the  form  was  adopted  as  a  cover 
for  a  mere  wager.  If  the  plaintiflf  and  the  insured  confederated  to- 
gether to  procure  a  policy  for  the  plaintiflTs  benefit,  when  he  is  not, 
and  does  not  expect  to  be  a  creditor  of  the  insured,  and  with  a  view 
of  having  the  policy  assigned  to  him  without  consideration,  the  pol- 
icy is  void." 

In  the  case  of  Campbell  vs.  New  England  Mut  Life  Ins.  Co.,  98 
Mass.,  381,  Campbell  obtained  a  policy  of  insurance  upon  his  life  for 
the  use  of  a  brother's  wife.  Want  of  interest  in  the  beneflfciary  was 
the  ground  of  defense.  Upon  this  point  the  court  said :  "  The  pol- 
icy in  this  case  is  upon  the  Ufe  of  Andrew  Campbell  It  was  made 
upon  his  appUcation;  it  issued  to  him  as  the  assured;  the  premium 
was  paid  by  him;  and  he  thereby  became  a  member  of  the  defend- 
ant corporation.  It  is  the  interest  of  Andrew  Campbell  in  his  own 
life  that  supports  the  policy.  The  plaintiff  did  not  by  virtue  of  the 
clause  declaring  the  policy  to  be  for  her  benefit,  become  the  as- 
sured. *  *  *  It  was  not  necessary,  therefore,  that  the  plaintifl 
should  show  that  she  had  an  interest  in  the  life  of  Andrew  Camp- 
bell, by  which  the  policy  could  be  supported,  as  a  policy  to  herself 
as  the  assured.  This  case  is  approved  in  Stevens  vs.  Warren,  101 
Masa,  564,  where  it  is  further  observed  that  if  it  should  appear 
that  the  arrangement  was  a  cover  for  speculating  risk,  contravening 
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the  general  policy  of  the  law,  it  would  not  be  sustained.  The  same 
doctrine  is  announced  in  the  case  of  Olmstead  vs.  Keyes,  85  N.  Y., 
697,  after  a  review  of  the  authorities.  See  also  Fairchild  vs.  North 
Eastern  Mut.  Life  Association,  51  Vt.,  613;  Clark  vs.  Allen,  11  R.  I., 
439;  Loomis  vs.  Eagle  L.  &  H.  Ins.  Co.,  6  Gray,  399;  Lemon  vs, 
Phcenix  Ins.  Co.,  38  Conn.,  294. 

In  the  case  of  Conn.  Mut.  Life  Ins.  Co.  vs.  Schaeffer,  94  U.  S.,  467, 
it  was  said  :  "  A  man  cannot  take  out  an  insurance  on  the  life  of  a 
total  stranger,  nor  on  that  of  one  who  is  not  so  connected  with  him 
as  to  make  the  continuance  of  the  life  a  matter  of  some  interest  to 
him.  It  is  well  settled  that  a  man  has  an  insurable  interest  in 
his  own  life,  and  in  that  of  his  wife  and  children;  a  woman  in  the 
life  of  her  husband,  and  the  creditor  in  the  Hfe  of  his  debtor.  In- 
deed, it  may  be  said  generally  that  any  reasonable  expectation  of 
pecuniary  benefit  or  advantage  from  the  continued  hfe  of  another 
creates  an  insurable  interest  in  such  life.  And  there  is  no  doubt 
that  a  man  may  effect  an  insurance  on  his  own  life  for  the  benefit  of 
a  relative  or  friend." 

Again  in  the  case  of  ^tna  Life  Ins.  Co.  vs.  France,  is  the  same 
value  at  page  561,  where  a  policy  was  upon  the  life  of  a  person  ex- 
pressly for  the  benefit  of  his  sister,  the  same  court  said  :  "  We 
concur  in  the  construction  of  the  poHcy  made  by  the  court  below, 
and  in  the  vaUdity  of  the  transacticm  as  held  by  us  as  in  the  case  of 
the  Connecticut  Mutual  Life  Insurance  Company  vs.  Schaeffer,  su- 
pra, p.  457,  any  person  has  a  right  to  procure  an  insurance  on  his 
own  life,  and  assign  it  to  another,  provided  it  be  not  done  by  way 
of  a  cover  for  a  wager  poHcy ;  and  where  the  relationship  between 
the  parties  as  in  this  case,  is  such  as  to  constitute  a  good  and  valid 
consideration  in  law  for  any  gift  or  grant,  the  transaction  is  en- 
tirely free  from  any  such  imputation.  The  direction  of  payment 
in  the  policy  itself  is  equivalent  to  such  assignment." 

Tiiese  authorities  are  abundantly  sufficient  to  show  that  the  in- 
struction under  examination  in  this  case  as  appUcable  to  the  evi- 
dence as  it  might,  and  may  have  been  under  the  issues  is  not  er- 
roneous. 

Judgment  affirmed  with  costs. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  (he  Coiut  ff  Common  Pleas  of  Lehigh  County. 


liEBANON  MUTUAL  INSURANCE  COMPANY 


LOSCH.* 


The  plaintiff  iu  bis  applicatiou  for  insiirauce  answered  *'  No"  to  an  interroga- 
tory, which  was,  "  If  encumbered,  how  and  to  what  amount.*'  At  that 
time  there  was  a  mortgatj^e  upon  a  ]>art  of  the  insured  premises.  This 
mortgage  was  subsequently  removed,  and  a  new  mortgage,  covering  the 
entire  prem  ses,  placed  thereon,  with  the  consent  of  the  insurance  com- 
pany, tor  the  approval  of  which  they  were  paid.  The  policy  did  not  in 
t«rms  make  the  application  apart  of  the  policy,  it  stated  "  this  policy  i» 
made  and  accepted  in  reference  to  the  conditions  hereto  annexed,  as  well 
as  the  application  and  survey,  which  are  to  be  used  and  resorted  to  in 
order  to  explain  the  rights  and  obligations  of  the  parties  hereto  in  all 
cases  not  herein  otherwise  specially  provided  for. 

ffeld,  That  the  answer  in  the  application  did  not  avoid  the  i>olicy. 

This  policy  also  contained  the  following  condition:  *' If,  during  the  insur- 
ance, any  alteration  be  made  on  the  j)remises,  buildings  erected,  or 
changes  made  in  the  use  or  occupation  of  the  same  or  neighboring  prem- 
ises, or  otherwise,  whereby  the  risk  or  hazard  is  increased,  so  as  to  increase 
the  rate  of  insurance,  it  shall  be  the  duty  of  the  insured  to  give  notice 
thereof  to  the  secretary,  pay  the  additional  premium,  and  obtain  the  con- 
sent of  the  company  thereto  in  writing,  otherwise  the  insured  shall  not  bo 
entitled  to  recover  for  any  loss  or  damage  by  fire  originating  in  con.sequenc© 
of  such  change  "  A  tenant  of  the  insured  erected  a  frame  building  about 
fifty  feet  from  the  buildings  of  the  assured.  Held,  That  this  did  not  avoid 
the  policy. 

Messrs.  Butz  &  Schwartz,  for  Plaintiff'  in  Error. 

Edward  Harvey,  Esq., /or  Defendant  in  Error. 

Paxson,  J. 

Upon  the  argument  at  bar  the  defendant  company  set  up  two  dis- 
tinct grounds  of  defense,  viz  :  1.  A  breach  warranty  as  to  incum- 
brances  ;  and,  2.  The  erection  by  the  plaintiff  below  of  an  additional 

*  Decision  reudered,  March  23,  18M.~Proin  Lfgat  InUUig^ncer. 
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building  near  the  one  insured,  by  which  the  risk  was  increased  so 
as  to  increase  the  rate  of  insurance,  of  which  erection  np  notice  had 
been  given  to  the  company.  It  appeared  on  the  trial  below,  that  in 
the  plaintiff's  application  for  insurance  he  answered  "  No  "  to  the 
eleventh  interrogatory,  which  was  :  "  If  encumbered,  how,  and  to 
what  amount?"  In  point  of  fact,  at  the  time  the  policy  was  issued, 
there  was  a  mortgage  upon  a  part  of  the  insuied  premises.  This 
mortgage  was  subsequently  removed,  and  a  new  mortgage,  cover- 
ing the  entire  premises,  placed  thereon  with  the  consent  of  the 
defendant  company,  and  for  the  approval  of  which  they  were  paid. 
This  condition  of  things  continued  for  several  years,  and  until  the 
fire  occurred  by  which  the  insured  premises  were  destroyed. 

There  is  nothing  to  commend  this  branch  of  the  case  to  our 
favorable  consideration.  An  examination  of  the  record  shows  that 
it  was  little  relied  upon  in  the  tiial  below,  if  relied  upon  at  all. 
No  point  was  put  to  the  court  as  to  the  effect  of  the  original 
moiigage  upon  the  contract  of  insmance.  The  alleged  warranty 
was  contained  in  the  application  ;  the  policy  did  not  in  terms  make 
the  application  a  part  of  the  policy.  The  only  c-ause  in  the  policy 
which  could  possibly  bear  this  interpretation  is  the  following  : 
**  And  this  policy  is  made  and  accepted  in  reference  to  the  conditions 
hereto  annexed,  as  well  as  the  application  and  survey,  which  ai-e  to 
be  used  and  resorted  to,  in  order  to  explain  the  rights  and  obliga- 
tions of  the  paiiies  hereto,  in  all  cases  not  herein  othei-wise  specially 
provided  for."  No  point  was  jnit  to  the  court  as  to  the  effect  of  this 
clause.  The  court  was  not  asked  to  say,  that  it  made  the  applica- 
tion a  part  of  tUe  i^oHcy,  and  thereby  incoiporated  the  warranty 
against  incumbrance  into  the  contract  of  insurance.  The  court  did 
Bay  in  its  general  charge  :  "  I  have  already  said  to  you,  where  the 
defendant  undertakes  to  say  that  the  answer  to  a  ceiiain  question  in 
this  paper  amounts  to  a  warranty,  and  that  warranty  does  not  appear 
in  the  body  of  the  policy  itself,  you  are  to  treat  the  answers  in  the 
application  simply  as  representatic  ns,  and  there  can  only  be  a  defeat 
in  case  the  jury  find  that  those  representations  were  falsely  made." 
This  was  assigned  for  erroi*,  and  it  is  the  only  assignment  which  has 
any  possible  relation  to  the  matter  of  the  mortgage,  or  the  alleged 
warranty.  All  of  the  other  assignments,  and  aU  the  points  put  to  the 
court  below  by  the  defendant  company,  relate  to  the  question  of 
the  increase  of  risk,  which  was  the  ground  upon  which  the  company 
refused  to  pay,  and  upon  which  they  attempted  to  defeat  a  recovery 
in  the  court  below. 
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Under  the  circumBtanceB  we  are  not  prepared  to  reverse  the  case 
upon  the  above  extract  from  the  charge.  It  is  not  inaccurate  as 
an  abstract  proposition.  If  the  defendant  company  desired  a  more 
specific  instruction,  they  should  have  asked  for  it  Moreover,  1  am 
unable  to  see  its  importance  or  relevancy  to  this  case.  Conceding 
that  the  mortgage  existed  when  the  appHcation  was  made  and 
poHcy  issued,  and  that  the  warranty  against  incumbrances  was 
made  a  part  of  the  ppUcy,  the  company  are  estopped  from  setting  it 
up  to  defeat  a  recovery,  for  the  reason  that  they  subsequently  gave 
their  assent  to  the  incumbrance,  and  were  paid  for  it.  And  this 
occurred  years  before  the  fire.  The  palpable  injustice  of  such  a  de- 
fense may  be  the  reason  why  it  is  so  dimly  shadowed  forth  upon  this 
record. 

It  remains  to  consider  the  second  branch  of  the  defense.  In  one 
of  the  printed  "conditions  of  insurance"  I  find  the  following; 
"  If,  during  the  insurance,  any  alteration  be  made  on  the  premises, 
buildings  erected,  or  change  made  in  the  use  or  occupation  of  the 
same  or  neighboring  premises,  or  otherwise,  whereby  the  risk  or 
hazard  increased,  so  as  to  increase  the  rate  of  insurance,  it  shall 
be  the  duty  of  the  insured  to  give  notice  thereof  to  the  secretary, 
pay  the  additional  premium,  and  obtain  the  consent  of  the  company 
thereto  in  writing,  otherwise  the  insured  shall  not  be  entitled  to  re- 
cover for  any  loss  or  damage  by  fire  originating  in  consequence  of 
such  change." 

No  change  occurred  on  the  premises  insured.  There  was  a  change 
in  the  surroundings,  m«tde  after  the  date  of  the  poUcy.  The  insured 
erected  a  shop  within  about  twenty  feet  of  the  iusured  premises,  for 
which  he  obtained  the  consent  of  the  company  and  paid  an  additional 
premium.  He  also  demised  a  lot  of  ground  adjoining  the  premises 
to  a  tenant,  who  erected  thereon  a  frame  building,  which  he  used 
as  a  carriage  factory.  This  building  was  about  fifty  feet  from  the 
premises  insured.  No  notice  of  its  erection  was  given  to  the  com- 
pany, nor  was  any  additional  premium  paid. 

Had  the  condition  of  insurance  required  the  insured  to  give  notice 
to  the  company  of  any  change  in  the  surroundings,  it  would  have 
been  his  duty  to  give  notice  of  the  erection  of  the  carriage  factory. 
Such,  however,  was  not  the  condition.  The  notice  was  only  required 
in  case  the  change  was  such  as  to  increase  the  risk  or  hazard,  "  so  as 
to  increase  the  rate  of  insurance."  Under  this  clause  it  is  manifest 
that  the  insured  must  be  shown  to  have  knowledge  that  the  building 
would  not  only  increase  the  risk,  but  that  it  would  also  enhance  the 
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rate  of  insurance.  The  conditions  of  the  policy  must  be  construed 
most  strongly  against  the  company.  We  are  not  to  assume,  when 
the  plaintiff*  below  seeks  to  recover  on  liis  policies  for  what,  at  least, 
appears  to  be  an  honest  loss,  that  he  knew  the  factory  building  would 
increase  the  risk  to  such  an  extent  as  to  increase  the  rate  of  insur- 
ance. There  was  nothing  upon  the  face  of  his  poHcy,  or  in  the  con- 
ditions attached,  had  he  read  carefully  every  word  of  both,  which 
could  have  given  liim  this  information.  It  was  a  fact,  the  solution 
of  which  must  be  found  outside  this  policy.  There  was  not  a  word 
of  evidence  to  show  that  the  insured  knew  that  the  carriage  factory 
would  increase  the  risk  to  the  extent  specified  in  the  policy,  nor 
indeed  to  any  extent.  There  was  evidence  that  the  risk  was  in- 
creased, but  not  that  the  rates  of  insurance  would  be  increased 
thereby.  It  must  be  remembered  that  the  factory  was  about  fifty 
feet  away  from  the  insured  premises,  and  the  plaintiff  may  well 
have  thought  there  was  no  material  increase  of  the  risk.  And  it 
is  not  clear,  from  the  defendant's  own  testimony,  that  the  risk  was 
materially  increased.  Le^ns  P.  Hecker,  a  witness  on  behalf  of  the 
company,  says,  in  answer  to  the  inquiry  whether  there  was  an  in- 
crease of  risk  :  "  Not  very  much,  I  should  think  ;  the  risk  was  in- 
creased a  little  ;  it  was  an  additional  exposure  in  the  hazardous 
business  carried  on  ;  the  exposure  was  great  ;  the  risk  and  hazard, 
so  far  as  fire  was  concerned,  was  increased."  Israel  Reber,  another 
witness,  says:  "In  my  opinion,  it  would  be  rather  more  risky." 
And  John  H.  Helfrick,  agent  for  defendant  company,  in  response  to 
a  similar  inquijy,  answers  in  this  cautious  manner:  "I  would 
rather  think  it  would  (increase  the  risk)  ;  because  two  hazard- 
ous buildings  make  it  more  dangerous  than  one;  that  is  natural. 

The  building  insured  was  a  liverv'  stable,  a  hazardous  risk,  for 
which  a  high  preniium  was  paid.  It  was  to  this  circumstance  the 
last  witness  referred  when  he  spoke  of  two  hazardous  buildings. 

What  has  been  said  practically  disposes  of  the  assignments  of 
error.  I  will  say,  however,  in  addition,  that  the  defendant's  first, 
second,  and  third  points  assume  all  the  facts,  as  to  some  of  which 
there  was  no  evidence,  and  the  court  below  committed  no  error  in 
rejecting  them.  The  defendant's  fourth  and  eighth  points  were  also 
properly  refused.  Conceding  that  the  fire  originated  in  the  carriage 
factory,  that  fact  would  not  necessarily  defeat  the  plaintiff's  right  to 
recover.  Such  right  depended  upon  other  matters  not  involved  in 
these  points.  The  defendant's  fifth  point  was  not  pressed  below 
nor  here,  and  need  not  be  discussed.     There  is  nothing  in  it. 
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The  remaining  assignments  relate  to  the  exclusion  of  evidence 
offered  on  the  part  of  the  defendant  company  to  show  that  the 
erection  of  the  carriage  factory  would  increase  the  rate  of  insurance. 
Most,  if  not  all,  of  these  offers  were  rejected,  upon  the  ground  that  the 
witness,  by  whom  the  proof  was  proposed  to  be  made,  had  not  the 
information  necessary  for  the  purpose.  The  ruling  was  unquestion- 
ably right  as  to  most  of  the  cases,  and  we  need  not  discuss  the  others, 
for  the  reason  that  there  was  no  attempt  to  show  that  the  insured 
knew  that  the  circumstauces  were  such  that  he  ought  to  have  known 
that  the  erection  of  the  carriage  factory  would  so  materially  enhance 
the  risk  as  to  increase  the  rate  of  insurance. 

Judgment  affirmed. 
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SUPEEME  COURT  OF  TEXAS. 


Apiealfrom  Marian  County. 


QUEEN  INSURANCE  CO.  \ 

18. 

JEFFERSON  ICE  CO.* 

All  insurance  company  doing  business  iu  this  State,  which  consummates  a 
contract  of  insurance  hero,  and  which  is  contemplated  to  bo  executed 
here,  is  held  to  have  elected  to  do  business  nnder  the  terms  of  our  laws 
and  must  be  governed  by  them.  Under  article  2,971  Revised  StatutcH, 
therefore,  the  stipulation  in  the  insurance  policy  that  in  case  of  total  loss 
by  fire  of  real  property  insured,  the  insured  will  bear  one  fourth  of  the  loss 
is  void,  and  the  policy  evidences  a  liquidated  demand  against  the  insurer 
for  its  full  amount.    This  provision  does  not  apply  to  personal  property. 

Where  the  policy  provides  that  the  loss  should  be  paid  within  sixty  days  after 
proof  of  loss,  interest  should  be  computed  from  the  expiration  of  that  time, 
and  not  from  the  date  of  loss. 

1  he  policy  sued  on,  in  terms,  only  extended  or  attached  to  such  personal 
property  as  was  owned  by  the  insured,  there  being  no  insurance  on  prop- 
erty on  storage.  Plaint  iff  pleaded  that  the  property  destroyed  belonged 
to  it.  Defendant  pleaded  a  general  denial.  Hrld:  This  put  the  question 
of  ownership  in  issue,  and  proof  that  the  property  destroyed  did  not 
belong  to  plaintiff  was  admissible. 

Slateine))t. 

This  suit  was  brought  by  appellee  against  appellant  on  a  fire  in- 
surance policy  issued  by  the  latter.  The  petition  alleged,  in  sub- 
stance, that  on  October  8,  1884,  it  was  the  owner  of  certain  lots  in 
Jefferson,  together  with  the  building  thereon  situated,  and  an  ice 
machine,  with  all  its  attachments  and  apparatus,  situated  in  said 
buildmg ;  that  it  had  on  storage  a  lot  of  beer  in  kegs  ;  that  the 

•  Decifiioii  rendered,  October  SO,  1%6.— From  Texat  Law  Review. 
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building  was  worth  $1,500,  the  beer  in  kegs  $GI)0,  and  the  ice  ma- 
chine, with  its  attachments,  $7,499.25 ;  that  on  said  date  the  appellee 
procured  insurance  with  the  appellant,  and  the  Fire  Association  of 
Philadelphia,  and  the  American  Fire  Insurance  Company,  through 
Beard  &  Claiborne,  the  common  agents  of  said  three  companies;  that 
appellant  issued  a  policy  of  insurance  to  appellee  on  said  i)roperty  a» 
follows  :  $500  on  the  building,  $1,883  on  the  engine  and  boiler, 
$(i6B.75  on  condenser,  freezing  tank  and  the  fixtures,  pumps  and 
tools;  $200  on  their  beer  in  kegs,  making  a  total  insurance  of  appel- 
lant on  the  property  of  $3,199.75;  that  said  property  was  insured 
for  the  same  amounts,  and  in  the  same  way.  in  the  two  policies  issued 
by  the  other  two  companies  herein  referred  to  ;  that  in  all  of  said 
poHcies  there  was  a  mistake  mutual  to  both  appellant  and  appellee, 
in  the  preparation  of  said  policies,  in  this,  that  it  was  not  the 
intention  of  the  parties,  in  the  preparation  of  said  policies,  to  place 
separate  insurance  on  the  several  items  of  property  covered  by  the 
policy,  but  to  take  in  the  aggregate  the  amount  of  insurance  specified 
in  the  policy,  on  the  whole  of  the  property,  without  reference  to  the 
separate  values  of  the  several  parts  of  the  property ;  that  on  October 
29,  1884,  the  property  covered  by  the  policy  of  appellant  was  totally 
destroyed  by  fire;  that  the  building,  at  the  time  of  the  fire,  was  of 
the  value  of  $1,500,  and  .the  beer  in  kegs  was  of  the  value  of  $600, 
and  the  ice  machine  was  of  the  value  of  $8,997;  that  the  boiler 
and  engine,  taken  separately,  were  of  the  value  of  $3,000,  the  con- 
denser, tank,  fixtures,  and  tools  were  of  the  value  of  $4,977. 

Appellee  prayed  that  the  policy  of  insurance  sued  upon  be  re- 
formed, so  as  to  express  the  true  contract  of  the  parties,  and  the 
appellee  have  judgment  for  the  full  amount  of  the  policy. 

Appellant  answered  by  general  demurrer,  general  denial,  and 
various  special  exceptions  and  pletis,  all  of  which  were  overruled 
save  that  which  set  up  that  there  was  an  api)rai8ement  and  arbitra- 
tion between  the  parties.  There  was  a  verdict  and  judgment  for 
appellee  for  $2,076.85,  from  which  this  appeal  is  prosecuted. 

Bknnebs  &  Miller,  ybr  Apjtel^anL 
C.  A.  Culberson, /or  Appellee, 

Stayton,  J. 
The  policy  sued  upon  in  this  case  covered  property  personal  and 
real,  the  different  items  of  property  covered  by  the  policy,  as  well  as 
the  amount  of  insurance  on  each,  being  stated.     The  policy  provided. 
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in  the  event  of  loss,  the  insured  should  bear  one-fourth  of  the  loss, 
and  that  in  the  event  of  other  insurance,  v^hich  could  be  made  only 
with  the  consent  of  the  insurer,  the  company  should  only  be  hable 
for  its  proportion  of  three-  fourths  of  the  cash  mai-ket  value  at  the 
time  of  the  lire.  There  was  insurance  of  $500  on  a  house  under 
the  policy  issued  by  the  defendant,  and  additional  insurance  on  the 
same  property  by  other  companies,  with  its  consent,  which  amounted 
to  $1,000.  The  house  was  entirely  destroyed  by  fire,  and  was  not 
shown  to  exceed  $1,500  in  value. 

Under  these  facts  the  court  was  asked  by  the  defendant  to  give 
the  following  instruction,  which  was  refused:  "The  jury  are  in- 
structed that  if  they  believe,  from  the  evidence,  that  the  building  of 
plaintiff  was  insured  by  defendant  for  $500,  and  that  there  was 
$1,000  of  concurrent  insurance,  and  that  the  policy  provides  that  in 
the  event  of  loss  the  assured  should  bear  one-fourth  of  the  loss  of 
the  value  of  said  property,  tlien  if  you  tind  that  said  building  has 
been  wholly  destroyed,  and  its  value  was  $1,500,  the  defendant  i& 
Uable  for  only  one- third  (»f  three-fourths  of  said  amount  of  $1,500." 

The  statute  provides  that:  "  A  fire  insurance  poUcy,  in  case  of  a 
total  loss  by  fire  of  property  insured,  shall  be  held  and  considered  to 
be  a  liquidated  demand  against  the  company  for  the  full  amount  of 
such  pohcy  j  provided,  that  the  provisions  of  this  article  shall  not 
apply  to  personal  property:''     Rev.  Stats.,  art.  2,971. 

The  defendant  is  a  foreign  coi-poration,  permitted  under  certain 
restrictions  to  do  an  insurance  business  in  this  State:  Rev.  Stats., 
art.  2,949  et  seq.  The  contract  of  insuiEUice  was  consummated 
here ;  it  was  contemplated  that  it  should  be  executed  here,  and  we 
are  of  the  opinion  that  it  must  be  governed  by  the  laws  of  this  State. 
The  defendant,  having  elected  to  do  business  here  under  the  terms  of 
the  statute,  must  be  held  to  have  assented  as  to  such  business,  to  be 
governed  by  the  laws  of  this  State,  and  to  have  its  contracts  evi- 
denced by  the  policies  here  made  complete,  and  here  to  be  enforced 
and  construed  as  would  be  a  like  contract  made  by  a  home  company: 
Thwing  vs.  Ins.  Co.,  Ill  Mass.,  93;  Heeburn  vs.  Ins.  Co.,  10  Gray, 
131;  Fletcher  vs.  Ins.  Co.,  13  Fed.  Rep.,  528;  Cox  vs.  U.  S.,  6  Petera. 
202;  Wood  on  Fire  Ins.,  sec.  93. 

The  language  of  the  statute  referred  to  is  clear,  and  its  pui'poFO 
evidently  was  to  make  all  poUcies  on  real  property,  in  case  of  total 
loss,  valued  poHcies  without  reference  to  stipulation  contained  in 
them  which  would  give  them  a  different  character  but  for  the  statute, 
which  becomes  a  part   of   every  such   contract.     By   force  of  the 
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statute,  when  the  loss  is  total,  the  policy  evidences  a  liquidated  de- 
mand against  the  company  issuing  it,  for  its  full  :&mount. 

That  insurance  may  have  been  subsequently  obtained,  with  the 
consent  of  the  defendant,  in  other  companies,  on  the  same  property, 
does  not  affect  the  liability  of  the  defendant  to  pay  the  full  amount 
named  in  the  policy  as  the  indemnity.  The  several  policies  on  the 
house  give  full  indemnity  to  the  insured,  if  the  house  was  not  of 
value  greater  than  $1,500,  but  this  furnishes  no  reason  for  denying 
to  the  plaintiff  the  indemnity  contracted  for. 

If,  in  order  to  induce  good  faith  and  care  on  the  part  of  the  in- 
sured, and  thus  give  greater  security  to  the  insurer,  it  was  thought 
that  the  property  to  some  extent  should  be  at  the  risk  of  the  in- 
sured, such  protection  could  have  been  secured  to  the  defendant  by 
its  refusal  to  permit  other  insurance  to  be  made  on  the  property,  as 
by  the  terms  of  the  policy  it  had  the  pciwer  to  do. 

In  so  far  as  the  policy  covered  personal  property,  its  provisions,  as 
to  the  share  of  the  loss  to  be  suffered  by  the  insured,  as  to  contri- 
butions by  all  companies  that  issued  policies  on  the  same  property, 
and  other  like  things,  are  to  be  given  full  force. 

The  petition  alleged  that  the  engine  and  boiler  were  of  the  value  of 
$3,000,  and  it  is  claimed  that  the  court  erred  in  not  instructing  the 
jurv  that  they  could  not  find  them  to  be  of  greater  value  at  the  time 
they  were  destroyed.  It  is  a  sufficient  answer  to  this  assignment  to 
say  that  if  the  charge  was  thought  to  be  defective  in  this  respect,  a 
charge  such  as  was  thought  proper  should  have  been  requested. 
It  is,  however,  not  denied  that  there  was  evidence  from  which  the 
jury  might  have  found  that  the  engine  and  boiler  were  of  the  value 
of  $3,000.  The  verdict  and  judgment  in  this  respect  was  only  for 
$701.56,  which  is  a  less  sum  than  the  defendant  would  have  been  lia- 
ble for  under  the  terras  of  the  policy  had  the  jury  found  the  engine 
and  boiler  to  be  of  the  value  of  $3,030,  hence  no  injury  could  have 
resulted  to  the  defendant  from  the  supposed  defect  in  the  charge  of 
the  court. 

The  poUcy  provided  that  the  loss  should  be  paid  within  sixty  days 
after  proof  of  loss  was  furnished,  but  the  court  instructed  the  jury 
to  give  interest  from  the  date  of  the  loss,  and  this  they  did.  The 
contract  of  insurance  is  one  from  which  indemnity  against  loss  is 
intended  to  be  secured,  but  the  parties  to  such  a  contract  may  by  it 
determine  what  the  indemnity  shall  be,  and  in  the  absence  of  some 
law  controlling  the  matter,  effect  must  be  given  to  their  contract 
They  did  contract  in  such  manner  that  the  sum  to  be  paid  may  be 
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ascertained,  and  they  fixed  a  time  at  which  it  should  be  paid,  and 
interest  prior  to  the  date  when  payment  of  the  same  found  to  be 
due  under  the  policy,  by  its  terms,  should  be  paid,  constitutes  no 
part  of  the  indemnity  for  which  they  contracted  :  Moins  vs.  Ins. 
Co.,  3  Bennett's  Fire  Ins.  Cases,  383;  Swancot  Machine  Co.  vs.  Part- 
ridge, 3  Fire  Ins.  Cases,  481;  McLaughlin  vs.  Ins.  Co.,  3  Fire  Ins. 
Cases,  19;  Delonguermase  vs.  Ins.  Co  ,  1  Fire  Ins.  Cases,  315. 

The  policy  gave  insurance  of  $200  on  "  their  beer  in  kegs,"  and 
contained  a  provision  that  the  insurer  should  not  be  liable  for  more 
than  the  value  of  the  interest  of  the  insured  in  the  property,  and  fur- 
ther that  it  would  not  be  liable  for  property  "  held  on  storage,  unless 
separately  and  specifically  insured  as  such."  The  policy  also  con- 
tained the  usual  provision  that  it  should  be  void  *'  if  any  person  shall 
now  or  hereafter  have  any  interest  therein,  or  if  the  assured  shall 
not  be  the  sole  and  unconditional  owner  in  fee  of  said  property." 
The  petition  alleged  that  the-  property  destroyed  belonged  to  the 
plaintiff,  and,  with  other  defenses,  the  defendant  pleaded  a  general 
denial  "On  the  trial  the  defendant  proposed  to  prove  that  the  beer 
destroyed  was  not  the  property  of  the  plaintiff.  The  evidence  was 
objected  to  on  the  ground  that  there  was  no  pleading  to  justify  the 
admission  of  such  evidence,  and  the  objection  was  sustained. 

It  is  a  general  rule  that  an  insurer  desiring  to  defeat  a  policy  by 
showing  fraud,  misrepresentation,  or  other  facts  existing  at  the  time 
of  its  issuance,  or  afterward,  should  plead  such  fact  as  is  relied  on, 
but  no  such  case  is  here  presented. 

The  policy  sued  on,  in  terms,  only  extended,  or  attached,  to  such 
beer  as  was  owned  by  the  insured,  there  being  no  insurance  on 
beer  held  on  storage,  and  recognizing  that  fact  the  j)laintiff  pleaded 
that  the  beer  and  other  property  destroyed  belonged  to  it,  and  we 
are  of  the  opinion  that  the  general  denial  put  that  fact  in  issue,  and 
the  evidence  should  have  been  received,  for,  if  the  beer  did  not  be- 
long to  the  plaintiff,  the  poUcy  did  not  cover  it,  however  valid  the 
policy  may  be. 

For  the  errors  mentioned,  the  judgment  of  the  court  below  will  be  ' 
reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 

Eobertson,  J.,  did  not  sit  in  this  case. 


Digitized  by  VjOOQIC 


114  Rqporl  of  Decisions.  IFeb., 


SUPREME  COURT  OP  PENNSYLVANIA. 


Error  to  the  Court  of  Common  Pleas  of  Mercer  County. 


AMERICAN  FIRE  INS.  CO. 

vs. 

W.  B.  HAZEN  &  SON.* 

What  is  a  reasonable  time  for  furnishing  proofs,  is  ordinarily  a  question  of 

law  for  tbe  court  when  the  facts  are  ascertained,  hut  where  they  are  in 

dispute,  it  is  for  the  jury  under  proper  instructions. 
If  the  plaintiff  was  physically  unable  sooner  to  comply  with  the  requirements 

of  the  company,  proofs  would  be  in  time  if  prepared  as  soon  thereafter  as 

he  was  able. 
Plaintiff's  general  good  character  is  not  ajegitimate  subject  of  proof  in  a  civil 

suit  on  a  policy,  although  the  defendant  in  its  plea  may  charge  a  crime  to 

relieve  itself  of  liability. 

Messrs.  Mason  &  Mason,  for  Plaintiff  in  Error, 

Messrs.  Stewart  A.  Cochran  and  Stranahan  &  Bowser,  Ccmlrom 

Clark,  J. 
This  action  of  debt  is  brought  by  W.  B.  Hazen  &  Son  upon  a 
policy  of  the  American  Fire  Insurance  Company  to  recover  damages 
for  the  loss  by  fire  of  the  Pine  Riffle  Flouring  MiUs  in  Mercer 
County.  The  insurance  was  effected  1st  June,  1882,  for  one  year, 
in  the  sum  of  one  thousand  dollars,  as  follows :  "  $200  on  the  mill 
building  ;  $75  on  boiler  and  engine;  $175  on  purifier  and  bolts,  and 
$500  on  burrs,  shafting,  belts,  husks,  water  wheel,  and  all  other 
machinery  used  in  the  manufacture  of  flour,  feed,  and  meal,  and 

*  Opinion  filed,  November  9, 1885. 
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contained  in  the  said  mill  building  and  boiler  house."  The  fire 
occuired  16th  February,  1883,  and  the  loss  was  total,  the  entire 
building  with  its  contents  having  been  consumed  in  the  conflagra- 
tion. 

It  is  provided  in  the  pohcy,  that  in  the  event  of  a  loss  by  fire,  the 
insured  shall  forthwith  give  notice  thereof  in  writing  to  the  company, 
"  and  as  soon  thereafter  as  possible  render  a  particular  account  by 
separate  items,  and  proof  thereof  signed  and  sworn  to  by  the  as- 
sured," setting  forth  certain  matters  specifically  mentioned.  The 
damages  are  payable  sixty  days  after  the  loss  shall  have  been  ascer- 
tained and  satisfactory  proof  thereof  made  to  the  company  in  ac- 
cordance with  the  terms  of  the  pohcy.  The  notice,  it  is  conceded, 
was  given  as  required,  but  it  is  contended  that  the  prehminary 
proofs  were  not  furnished  "  as  soon  thereafter  as  possible." 

The  fire,  as  wa  have  said,  occurred  16th  February,  1883,  and 
proofs  were  furnished  to  the  company  some  time  prior  to  the  10th 
May,  1883,  but  they  are  alleged  to  have  been  defective.  A  second 
and  more  full  and  formal  proof  was  made  30th  August,  1883,  but 
was  not  submitted  to  the  company  until  15th  October  thereafter; 
this  was  also  disapproved  as  defective  in  several  particulars,  and  no- 
tice to  that  effect  was  communicated  to  the  plaintiffs;  when  pro- 
duced and  offered  in  evidence,  however,  the  latter  proof  was 
adjudged  sufficient,  both  in  form  and  substance,  and  we  do  not  un- 
derstand that  any  exception  has  been  taken  to  thi»  ruling  of  the 
court. 

TVhether  this  proof  was  furnished  in  a  reasonable  time,  or  as  soon 
after  the  casualty  occurred  as  was  reasonably  possible,  is  therefore 
the  first  question  presented.  What  is  a  reasonable  time,  when  the 
facts  are  ascertained,  is  ordinarily  a  question  of  law  for  the  court,  to 
be  determined  upon  a  consideration  of  all  the  circumstances; 
where,  however,  the  facts  are  not  clearly  estabhshed,  or  where  the 
question  is  dependent  upon  other  controverted  matters  it  is,  under 
proper  instructions,  for  the  jury:  Hickman  vs.  Shimp,  33  Pittsburgh 
Legal  Journal,  82.  In  the  case  at  bar,  it  is  alleged  on  part  of  the 
plaintiffs,  that  W.  B.  Hazen  was  at  the  time  of  the  fire,  and  for  a 
long  time  afterwards,  in  a  very  feeble  condition  of  health,  physi- 
cally and  mentally;  that  two  of  his  sons  had  died  in  that  spring  and 
that  he  was  himself  seriously  sick,  having  been  for  two  or  three 
months  confined  to  his  bed;  that  his  memory  was  very  much  af. 
fected,  and  that  from  February  to  August,  1883,  he  was  totally  unfit 
and  did  not   pretend  to  do  any  business  whatever ;  that  he   was 
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obliged  to  submit  himself  to  a  surgical  operation,  and  that  as  soon 
as  he  was  sufficiently  recovered,  he  gave  the  matter  his  attention 
and  made  the  proofs  dated  30th  August,  1883.  Mr.  Cochran,  who 
was  his  attorney  and  prepared  the  proofs,  testifies  that  he  was  un- 
able on  account  of  the  illness  of  Mr.  Hazen  to  communicate  with 
him ;  that  Mr.  Hazen  could  give  him  very  Uttle,  if  any  aid,  and  that 
it  was  with  the  greatest  difficulty  that  he  was  able  to  obtain  the  in- 
formation requisite  to  comply  with  the  requirements  of  the  com- 
pany. The  forms  for  proof,  it  would  appear,  provided  for  an 
estimate  of  the  value  of  the  building  by  the  builders,  and  of  the 
machinery  by  the  millwrights,  and  Mi'.  Cochran  states  in  detail  the 
efforts  which  werje  from  time  to  time  made  to  complete  the  proofs 
on  this  plan;  that  for  a  long  time  he  failed  to  find  the  millwrights 
who  had  constructed  the  machinery;  that  in  the  mean  time  he  pro- 
cured an  estimate  of  others  unacquainted  with  it,  and  that  from 
these  the  proofs  of  30th  August,  1883,  were  made;  that  subse- 
quently, however,  he  learned  the  names  and  whereabouts  of  the 
millwrights  who  built  the  machinery,  arid  in  order  to  know  with 
certainty  that  the  estimates  were  correct,  he  held  the  proofs  for  their 
inspection  and  examination  of  those  who  had  personal,  actual  knowl- 
edge of  the  nature  and  value  of  the  subject  of  loss.  He  says  that 
he  exercised  reasonable  diligence  in  the  matters  committed  to  his 
charge  and  forwarded  the  proofs  as  soon  as  he  could.  ThcRe  facts,  it 
is  true,  were  seriouhly  controverted,  but  with  the  weight  and  conflict 
of  the  evidence  and  the  veracity  of  the  witnesses  we  have  nothing 
to  do. 

The  company  demanded  that  W.  B.  Hazen  should  join  in  the 
proofs,  the  prepai-ation  of  which,  under  the  requirements  of  the 
company,  involved  a  considerable  degree  of  detail  and  exactness  of 
statement.  If  he  was  in  fact  mentally  and  physically  unfit  so  to  do; 
if  as  soon  as  he  was  sufficiently  restored  he  set  about  the  business  of 
preparation;  if  his  attorney  advanced  the  work  as  rapidly  as  he 
could  under  the  cii*cum stances,  if  there  was  not  upon  the  part  of 
either  any  neglect  or  want  of  due  diligence,  until  the  time  the  final 
proof  WEis  furnished,  the  delay  which  ensued  could  not  bar  the 
plaintiff's  recovery.  In  this  determination  of  the  question,  therefore, 
as  to  what  was  a  reasonable  time,  under  the  circumstances,  it  was 
for  the  court  to  apply  the  law,  and  to  submit  the  facts  to  the  jury, 
and  this,  we  think,  was  done. 

The  rules  of  the  Court  of  Common  Pleas  of  Mercer  County  re- 
uire  that  the  defendant,  in  a  certain  class  of  cases  at  least,  must,  in 
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an  affidavit  to  be  filed  in  response  to  the  plamtifTs  affidavit  of  claim, 
allege  all  the  matters  of  defense  upon  which  he  relies,  and  provides, 
in  effect,  that  he  will  not  be  permitted  at  the  trial  to  set  up  any  mat- 
ter, not  thus  specified  in  his  affidavit.  The  rule  referred  to  has  not 
been  printed,  but  its  existence  is  nowhere  denied.  The  affidavit 
filed  is  not  before  us,  but  it  appears  to  be  conceded  that  it  contained 
no  averment  as  to  incumbrances  entered  against  the  property,  or 
that  any  defense  would  be  taken  upon  that  ground.  If  the  rule  of 
court  is  as  stated  the  offer  of  the  judgment  of  Emma  Seidle  against 
"W.  B.  Hazen  was  rightly  refused  for  any  other  purpose  than  that 
for  which  it  was  admitted.  For  the  same  reason,  and  others  which 
might  be  stated,  the  record  of  the  action  of  the  Susquehanna  Mu- 
tual Fire  Insurance  Company  against  W.  B.  Hazen  was  also  admis- 
sible. 

Upon  the  seventh  assignment,  however,  we  think  this  judgment 
must  be  reversed.  The  evidence  as  to  the  plaintiff's  general  reputa- 
tion as  an  honest,  peaceable  and  orderly  man  may  perhaps  have  had 
little  effect  in  the  determination  of  the  cause  by  the  jury,  but  it  was 
received  against  the  objection  of  the  defendant,  an  exception  was 
nrted,  and  it  is  assigned  for  error  here.  It  seems  to  be  well  settled 
in  Pennsylvania  that  in  civil  cases  evidence  of  general  character  is 
not  admissible,  unless  from  the  nature  of  the  action,  character  is 
directly  drawn  in  issue,  as  in  libel  or  slander  and  seduction.  Putting 
character  in  issue,  as  was  said  in  Porter  vs.  Seiler,  11  Harris,  424,  is 
a  technical  expression  which  does  not  signify  merely  that  personal 
reputation  is  incidentally  involved  in* the  consequences  or  results  of 
the  action,  but  that  the  action  in  its  nature  directly  involves  the 
question  of  character. 

In  Nash  vs.  Gilheson,  5  S.  &  R.,  352,  evidence  of  the  defendant's 
good  chaiacter  was  rejected,  although  actual  fraud  was  imputed  to 
him,  on  the  evidence  of  the  plaintiff;  and  in  Anderson  vs.  Long,  10 
S.  k  B.,  55,  the  plaintiff  was  refused  permission  to  show  good  char- 
acter, although  the  defendant  set  up  his  fraud  by  way  of  defense. 
In  Porter  vs.  Seiler,  11  Harris,  424,  an  action  of  trespass  was 
brought  to  recover  damages  for  an  injury  willfully  inflicted  with  a 
knife,  and  evidence  of  the  defendant's  general  good  character  as  a 
peaceable  man  was  excluded  when  offered  for  the  purpose  of  rebut- 
ting malice.  So  in  Zetzer  va  Merkel,  12  Harris,  408,  it  was  held 
that  evidence  of  the  defendant's  good  character  was  inadmissible  in 
an  action  on  the  case  for  seduction. 

In  Porter  va  Seiler,  supra,  the  authorities  are  carefully  collected. 
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and  the  whole  subject  elaborately  considered,  and  we  deem  it  unnec- 
essary on  that  account,  to  enter  into  any  extended  discussion  of  the 
question  here.  The  rule  may  be  considered  as  settled  under  our 
decisions  that  in  civil  suits  evidence  of  character  is  not  admissible 
except  where  it  is  directly  in  issue  and  where  from  the  nature  of  the 
issue  such  evidence  is  of  special  importance  ;  whether  the  act 
charged  or  complained  of  be  indictable  or  not  is  not  material. 
Here  the  company  set  up  by  way  of  defense  that  the  plaintiffs  or 
some  of  them  willfully  caused  the  fire  which  occasioned  the  loss,  and, 
although  a  verdict  in  favor  of  the  company  on  that  groimd  might 
affect  the  character  of  the  plaintiffs,  yet  their  character  was  in  no 
proper  sense  put  in  issue. 

The  plaintiffs'  good  reputation  for  honesty,  peace,  and  good  order 
would  undoubtedly  have  been  the  legitimate  subject  of  proof  in 
their  favor,  upon  the  trial  of  an  indictment,  but  it  will  not  avail 
them  in  the  trial  of  an  action  in  enforcement  of  the  contract  of  insur- 
ance, even  though  the  defendants,  by  their  plea,  may  charge  upon 
them  the  perpeixation  of  the  same  crime,  to  relieve  themselves  from 
liability. 

The  judgment  is  reversed  and  venire  facias  de  novo  awarded. 
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SUPBEME  COURT    OF  LOUISIANA. 


Appeal  from  the  Civil  Diilrid,  Court,  Parish  of  Orleans, 


BENJAMIN  S.  STORT^ 

vs. 

HOPE  INS.  CO.* 

• 

In  an  action  on  a  policy  of  insurance,  the  act  of  the  insurer  who  has  knowl- 
edge of  an  increase  of  risk  by  a  chanee  of  use  of  the  insured  premises 
without  objecting  to  the  same  or  canceling  the  policy,  will  be  construed 
as  a  waiver  of  his  right  of  forfeiture  of  the  contra^jt  by  reason  of  such  in- 
crease of  risk. 

Parol  testimony  is  admissible  to  show  such  waiver  although  the  policy  oon- 
« taiued  a  clause  requiring  the  agreement  of  the  insurer  to  be  indorsed  on  the 
policy. 

If  the  insurer,  after  knowledge  of  the  increase  of  risk,  continues  to  receive  pre- 
miums he  will  be  held  to  have  waived  the  forfeiture. 

Positive  testimony  on  a  given  point  must  predominate  over  negative  testi- 
mony on  the  same  point. 

MiLLEB  &  Finney,  for  Plaintiff  and  Appellee, 
Henbt  Denis,  for  Defendant  and  Appellant, 

Feb  Curiam. 

This  is  an  action  on  a  policy  of  insurance  of  five  thousand  dollars 
on  a  building  which  was  destroyed  by  fire  on  the  11th  of  May, 
1882. 

The  defense  is  a  violation  by  the  insured  of  an  express  condition 
of  the  policy  prohibiting  an  increase  of  risk  by  the  insured  without 
ihe  express  consent  in  writing  of  the  company. 

Defendant  appeals  from  a  judgment  in  favor  of  plaintiff. 
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The  policy  was  issued  in  1875,  and  was  renewed  annually  for 
seven  years. 

When  the  insurance  began,  the  building  was  used  as  a  warehouse 
for  the  storing  of  sugar,  molasses,  moss,  and  other  non-hazardous  ar- 
ticles. In  November,  1877,  under  a  change  of  tenants,  the  building 
was  occupied  and  used  as  a  broom  factory,  which  was  operated  by 
steam  appliances  with  the  consent  of  the  insured. 

It  is  not  disputed  that  this  change  increased  the  risk,  and  that 
under  the  rules  of  the  company  it  called  for  a  higher  rate  of  insur- 
ance. The  record  shows  that  the  rate  was  not  increased,  but  an- 
nual payments  of  premiums  were  made  and  received  under  the  same 
terms  as  contained  in  the  original  policy. 

Plaintiffs  contention  is  that  the  change  was  effected  with  the 
knowledge  and  consent  of  the  insurer,  who  is  thus  estopped  from  in- 
voking the  forfeiture  of  the  contract  on  account  of  the  alleged  vio- 
lation of  an  important  condition  of  the  same.  That  condition 
stipulated,  among  other  acts  of  forfeiture,  the  use  or  occupation  of 
the  insured  premises  in  a  manner  so  as  to  increase  the  risk,  without 
the  indorsement  on  the  policy  of  the  company's  written  consent 
thereto. 

The  policy  also  contained  the  following  clause^  which  had  reference 
to  the  condition  just  mentioned  :  — 

"  The  use  of  general  terms  or  any  less  than  a  distinct,  specific 
agreement,  clearly  expressed  and  indorsed  on  this  policy,  shall  not  be 
construed  as  a  waiver  of  any  printed  or  written  condition  or  restric- 
tion therein." 

Belying  on  these  stipulations,  defendant  resisted  the  introduction 
of  parol  testimony  in  support  of  its  alleged  knowledge  of,  or  consent 
to  the  increase  of  risk  resulting  from  the  altered  use  of  the  in- 
sured building,  and  a  bill  of  exceptions  has  been  resen  ed  from  an 
adverse  ruling. 

1st.  The  first  and  main  contention  in  the  case  involves,  therefore, 
the  proposition  that,  under  the  conditions  of  the  poHcy  in  suit,  parol 
evidence  is  inadmissible  to  prove  any  declarations  or  acts  of  the 
company  which  may  be  construed  as  a  waiving  of  the  conditions 
alleged  to  have  been  violated  by  the  insured  as  operating  the  for- 
feiture of  his  right  of  recovery  under  the  policy. 

The  jurisprudence  of  severd  of  our  sister  States  of  the  Union  bas 
estabhshed  the  rule  that  the  party  for  whose  benefit  a  condition 
has  been  stipulated  in  a  written  contract  can  be  successfully  met 
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with  parol  testimony  to  show  that  he  has  waived  such  condL!ion, 
and  the  rule  has  been  uniformly  applied  and  invariably  enforced  in 
contracts  of  insurance  in  which  the  waiver  may  be  shown  by  express 
verbal  agreement,  or  implied  from  acts  which  are  inconsistent  with 
an  intention  to  cancel  the  policy  on  account  of  the  violation  of  any 
essential  cx)ndition  of  the  contract :  Wood  on  Fire  Insurance,  sec. 
368,  371-496. 

All  the  authorities  which  we  have  examined  with  the  case  which 
the  importance  of  the  discussion  imports,  and  several  of  which  are 
quoted  in  another  part  of  this  opinion,  have  very  correctly  sanc- 
tioned the  conclusion  that  receiving  the  premium  on  a  policy  by  the 
insurer  after  knowledge  of  the  increase  of  risk,  is  one  of  the  most 
unsurmountable  obstacles  in  his  attempt  to  invoke  the  forfeiture  of 
the  contract  on  the  ground  of  such  an  increase  of  risk.  The  con- 
trary doctrine  under  which  the  insurer  who  would  be  notified  of  a 
change  of  use  or  occupation  of  the  insured  premises  would  be  al- 
lowed to  continue  to  receive  the  annual  premiums  for  five  consecu- 
tive years  as  in  the  case  in  hand,  and  in  the  event  of  loss  to  escape 
responsibility  for  a  failure  to  have  indorsed  his  consent  in  the  poHcy 
would  be  glaringly  inequitable  and  clearly  monstrous. 

The  equitable  rule  is  that  any  one  is  at  liberty  to  waive  any  con- 
dition, stipulation,  or  right  which  may  exist  in  his  favor.  And  in 
contracts  of  insurance  the  practical  eflfect  of  the  rule  has  been  in- 
terpreted to  mean  that  the  insurer  who  obtains  knowledge  of  a 
broken  condition  must  express  his  assent  or  dissent,  and  that  his 
silence  means  assent.  It  is  too  plain  for  discussion  that  silent  assent 
must  of  necessity  be  proved  by  parol  testimony.  The  reason  of  this 
ruhng  does  not  antagonize  the  general  principle  which  excludes 
parol  evidence  to  contradict  or  alter  a  written  instrument.  The  ef- 
fect of  the  testimony  is  not  to  deny  the  existence  or  contradict  the 
true  meaning  of  the  written  instrument,  but  simply  to  show  acts  of 
the  party  to  or  benefited  thereby,  manifesting  his  intention  to  aban- 
don or  waive  such  benefit.  Among  numerous  authorities  which 
have  recognized  this  doctrine,  we  refer  to  the  following,  which  are 
more  directly  in  point:  26  Iowa,  9;  Viele  vs.  Germania  Insurance 
Co.,  62  Illinois,  458;  Reaper  City  Ins.  Co.  vs.  Sorey,  65  New  York* 
6;  Pitney  vs.  Glens  Falls  Ins.  Co.,  65  New  York,  195;  Peshner  vs" 
Phenix  Insurance  Co.,  4  Hun,  N.  Y.,  413;  Van  Allen  vs.  Farmers* 
Ina  Co.,  5  Hun,  N.  Y.,  90;  Hotchkiss  vs.  Germania  Ins.  Co. 

Defendant's  able  counsel  concedes  that  the  current  of  authority  in 
our  sister  States  is  in  the  sense  in  which  we  have  indicated,  but  he 
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^  conteDds  that  the  issue  must  be  tested  exclusively  under  the  provis- 
ions of  our  civil  code,  which  ignores  the  common-law  distinctions 
between  deeds  under  seal  or  not,  which  distinctions  he  asserts  un- 
derlie the  reasoning  in  the  cases  quoted  from  the  State  of  New 
York,  and  he  invokes  in  a  plausible  argument  the  effect  of  the  clause 
which  we  herein  transcribed  from  the  policy  in  the  first  part  of  this 
opinion  as  being  the  law  which  the  parties  have  made  unto  them- 
selvea  The  proposition  that  contracts  of  insurance  must  of  neces- 
sity abide  the  special  provisions  of  our  local  law  is,  in  our  opinion* 
unsound.  Wisdom  as  well  as  sound  public  policy  strongly  suggests 
that  questions  involved  in  such  contracts  find  a  better  solution  in 
commercial  law,  and  that  therefore  this  court  cannot  without  being 
recreant  to  its  plain  duty,  attempt  to  resist  the  effect  of  the  harmo- 
nious authorities  of  our  sister  States  dealing  with  a  subject  which 
does  not  admit  of  State  or  territorial  limits  in  its  vast  importance. 
But  when  tested  under  our  own  laws  the  argument  does  not  gain 
any  strength. 

The  restriction  in  art.  2,276  of  our  code  reads:  "Neither  shall 
parol  evidence  be  admitted  against  or  beyond  what  is  contained  in 
the  acts,  nor  on  what  may  have  been  said  before  or  at  the  time  of 
making  them  or  since." 

We  fail  to  perceive  anything  in  this  prohibition  which  militates 
against  the  rule  which  we  herein  enforce. 

In  allowing  parol  proof  of  the  acts  of  the  party  in  whose  favor  a 
condition  has  been  stipulated  in  a  written  instrument,  we  see  no 
effort  to  admit  such  evidence  against  or  beyond  the  contents  of  the 
contract  or  of  what  may  have  been  said  before,  at  the  time,  or  since, 
as  making  part  of  the  contract^  we  merely  open  the  door  to  parol 
proof  of  acts  equivalent  in  law  to  a  subsequent  agreement  to  main- 
tain the  vitality  of  a  written  contract,  which  in  the  absence  of  such 
agreement  or  consent  would  have  terminated  in  the  option  of  the 
innocent  party  by  reason  of  prohibited  acts  on  the  part  of  the  de- 
faulting party. 

In  the  recent  case  of  Janney  vs.  Brown,  36  An.,  118,  we  had  occa- 
sion to  consider  the  effect  of  such  testimony  in  connection  with  that 
article  of  the  code,  and  we  there  held  that  a  party  to  a  written  con- 
tract with  another  as  common  carriers  would  be  allowed  to  show  by 
parol  evidence  a  subsequent  agreement  conferring  on  him  certain 
prinleges  as  managing  partner,  for  the  reason  that  the  subsequent 
verbal  agreement  referred  to  a  matter  which  formed  no  part  of  the 
written  contract. 
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Similar  rulings  are  found  in  our  imports,  7  Robinson,  620  ;  Cun- 
ningham vs.  Caldwell,  10  Rev.,  94  ;  3  An.,  492. 

Our  construction  of  the  clause  so  strenuously  invoked  by  defend- 
ant as  making  law  unto  the  parties  is  that  it  is  at  most  a  condition, 
and  that  as  such  it  can  be  w^aived  by  the  party  in  whose  favor  it  was 
stipulated. 

A  similar  clause  figured  in  the  policy  dealt  wdth  in  the  case  above 
quoted  from  the  62d  Illinois,  and  the  nile  was  nevertheless  enforced. 

2d.  Having  concluded  to  admit  parol  testimony  in  support  of  the 
alleged  waiver  of  the  company,  we  have  now  to  consi  er  the  suffi- 
ciency of  the  evidence  in  the  record.  From  the  fact  that  plaintifTs 
agent  swears  that  he  made  the  change  with  the  consent  of  the  presi- 
dent of  the  company,  and  that  the  latter  solemnly  swears  that  he 
gave  no  consent;  that  under  the  rules  of  his  company  he  could  not 
give  such  consent  without  an  increased  rate  taken  in  connection  with 
the  avowal  on  both  sides  that  both  witnesses  are  equally  creditable, 
the  analysis  of  that  testimony  has  not  been  free  of  difficulty. 

But  one  witness  swears  affirmatively  and  the  other  negatively. 
The  assertion  of  a  fact  which  has  never  had  existence  cannot  be  con- 
sistent with  truth,  whereas  the  denial  of  a  fact  which  has  existence 
may,  without  violating  truth,  be  the  result  of  inattention  or  of  a  de- 
fective memory. 

Hence  the  rule  that  positive  testimony  on  a  given  point  must  al- 
ways predominate  over  negative  testimony  on  the  same  point :  33 
An.,  796;  Emsnord  vs.  Bird. 

But  in  addition  to  that  consideration  in  studying  the  testimony  of 
the  president  of  the  company  is  practically  uncontradicted,  and  that 
it  makes  full  proof  of  the  alleged  knowledge  of  the  risk  in  the 
proper  office  of  the  company.  That  knowledge,  followed  by  the 
company's  receipts  of  the  premiums  during  five  subsequent  and 
consecutive  years  affords  one  of  the  strongest  cases  of  a  clear  waiver 
of  the  forfeiture  of  plaintiff's  right  of  recovery  under  his  policy,  and 
that  waiver  justifies  the  judgment  appealed  from. 

Judgment  affirmed. 
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COURT  OP  APPEALS  OF  NEW  YORK. 


SAMUEL  BARON,  Respondent, 

AARON   BRUMMER  et  al.,  AppeUants. 

B.  took  out  a  policy  on  liis  life  payable  to  liis  wife,  oii  wbieli  he  had  paid  $5,- 
896  in  premiiiius  and  on  wbichoue  H.  had  paid  §Mr>7  in  2)remiums  at  the 
request  of  B.,  of  which  snm  $1,338  was  in  excess  of  $500  yearly. 

Heldf  That  the  policy  was  not  assijj^nahle  and  the  wife  could  not  be  compelled 
to  assij^n  it  to  a  receiver  in  the  suit  of  one  who  ha*l  recovered  a  judgment 
against  B.  and  his  wife,  nor  could  the  court  ap])ropriate  tlie  avails  as  if  it 
had  been  assignable  for  the  recovery  of  a  debt  of  B. 

Held,  That  neither  the  policy  nor  the  proceeds,  until  it  becomes  payable,  can 
be  reached  !»y  a  credit'^r. 

Heldj  That  the  absence  of  children  does  not  aftect  the  case. 

Held,  That  the  lien  of  a  creditor  attaches  only  to  the  excess  of  premiums  paid, 
njt  to  the  amount  insured. 

Jffe/rf,  That  the  ]>aynient  of  premium  in  eacli  year  constituted  a  new  contract, 
and  subsequent  amendatory  statutes  as  to  t]ie  amount  of  exemption,  relate 
only  to  the  remedy,  and  are  therefore  valid. 

Held,  That  any  claim  for  excess  of  premiums  must  be  governed  by  the  statu- 
tory amount  exempted  at  the  time  ot  contracting  the  debt. 

Miller,  J. 

This  action  is  in  the  nature  of  a  cl-editor's  bill,  brought  by  the 
plaintiff  for  the  purpose  of  charging  a  policy  of  insurance  taken  out 
in  favor  of  the  defendant,  Peane  Brummer,  the  wife  of  defendant, 
Aaron  Brummer,  upon  his  life,  with  the  payment  of  a  judgment  re- 
covered by  plaintiff  against  said  defendants. 

The  policy  was  issued  on  the  12th  of  May,  1868,  and  was  payable 
on  the  12th  of  May,  1883,  or  sooner  if  the  husband  should  die  in  the 
mean  time. 

It  was  proved  on  the  trial,  that  there  had  been  paid,  in  premiums, 
on  the  policy  the  aggregate  sum  of  $5,896  97,  which  the  coui-t  found 
was  paid  by  defendant,  Aaron  Brummer,  out  of  his  funds  and  prop- 
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€rty.  It  also  appeared  and  was  found,  that  $357.40  was  paid  by 
defendant  Joseph  Herzfeld,  at  the  request  of  Peane  Brummer. 
There  was  also  a  finding  by  the  court  to  the  effect  that  there  was 
paid  on  said  policy  in  excess  of  $500,  in  each  year  the  sum  of  $1,- 
338.60.  The  court  also  found  as  conclusion  of  law,  that  the  policy 
was  assignable^  and  that  the  plaintiff  had  a  lien  upon  the  same,  and 
directed  that  a  receiver  be  appointed,  and  that  the  defendants 
Aaron  and  Peane  Brummer,  assign  the  policy  to  the  receiver.  Excep- 
tions were  taken  to  various  rulings  of  the  court  upon  the  trial,  and 
the  defendants,  Aaron  and  Peane  Brummer,  appealed  to  the  general 
term  of  the  supreme  court,  where  the  judgment  was  affirmed,  and 
an  appeal  was  taken  to  this  court. 

In  order  to  obtain  the  moneys  arising  from  the  policy,  it  must  be 
assigned  by  the  defendants  or  by  operation  of  the  decree  appointing 
the  receiver  and  du'ecting  the  assignment. 

The  current  of  authorities  has  been  uniform  in  favor  of  the  posi- 
tion that  policies  of  this  character  are  not  assignable :  Eadie  vs. 
summon,  26  N.  Y.,  10;  Barry  vs.  Equitable  Life,  59  N.  Y.,  594; 
BaiTv  vs.  Brune,  71  N.  Y.,  262;  Wilson  vs.  Lawrence,  76  N.  Y.,  585; 
Brummer  vs.  Cohn,  86  N.  Y.,  11. 

In  Brummer  vs.  Cohn  (supra),  an  action  was  brought  by  the 
plaintiff  to  set  aside  an  assignment  of  this  identical  policy,  and  it 
was  held  that  it  was  not  assignable,  save  in  the  cases  where  assign- 
ments are  authorized  by  statute. 

Under  that  decision,  this  policy  was  not  the  subject  of  assignment 
by  Mrs.  Brummer,  and  such  being  the  case  it  is  very  clear  that  the 
coui-t  could  not  by  decree  compel  her  to  assign  what  has  been  de- 
termined in  this  court,  to  be  unassignable,  or  by  operation  of  the  law 
appropriate  the  avails  of  the  policy  the  same  as  if  it  had  been  as- 
signed for  the  payment  of  the  debt  of  the  assignor. 

There  is  no  force  in  the  position  that  this  policy  is  a  chose  in  action 
as  to  creditors,  and  can  be  reached  by  the  appointment  of  a  re- 
ceiver in  proceedings  for  that  purpose.  The  law  of  1840  (Chap.  80), 
exempts  policies  of  insm-ance  on  the  Hfe  of  the  husband,  for  the 
benefit  of  the  wife,  from  the  claims  of  the  representatives  of  the  hus- 
band or  any  of  his  creditors,  except  where  the  amount  of  premium 
paid  exceeded  a  certain  sum  per  annum,  and  this  provision  was  fol- 
lowed subsequently  by  amendments  of  a  kindred  character,  wliich 
established  a  settled  policy  of  the  legislature  to  relieve  life  insurance 
policies  in  certain  cases  from  the  payment  of  the  debts  of  creditors. 
Under  these  various  provisions,  it  was  the  intention  of  the  legislature, 
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as  settled  and  determined  by  the  courts  in  the  cases  abready  cited, 
that  such  policies  should  not  be  subjected  to  the  lien  of  creditors, 
either  of  the  husband  or  the  wife;  as  to  the  former,  by  the  express 
words  of  the  statute,  and  as  to  the  latter,  by  the  determination  of  the 
courts,  and  there  is  no  ground  for  claiming  that  either  the  policy  or 
the  proceeds  which  might  arise  from  the  same  before  such  payment 
is  made,  are  subject  to  be  reached  in  advance  by  a  creditor,  or  that 
the  policy  can  be  assigned  and  held  by  the  decree  of  a  court  of 
equity  for  the  benefit  of  creditors,  until  it  becomes  due  and  payable. 

The  question  whether  after  the  money  has  been  paid,  and  the 
avails  invested  in  other  property,  which  could  be  so  reached,  is  not 
now  presented.  Whether  it  could  be  thus  appropriated,  c^n  have  no 
eflFect  upon  the  determination  of  the  question  now  before  us.  The 
rights  of  the  parties  as  they  now  exist,  are  the  subject  of  considera- 
tion, and  not  any  changed  condition  which  ma>^  arise  in  the  future. 

The  fact  that  the  judgment  is  against  both  husband  and  wife,  does 
not  aflfect  the  question  arising,  as  to  the  rights  of  the  wife,  nor  are  they 
changed  because  she  has  no  children.  The  statute  makes  no  excep- 
tion which  has  in  view  any  special  change  of  circumstances,  and  it 
must  be  held  to  apply  generally  in  all  cases.  The  act  of  1879  (Chap. 
248),  which  authorizes  the  wife  to  assign  the  policy  with  the  consent 
in  writing  of  the  husband,  can  have  no  effect  upon  the  exemption 
because  the  judgment  is  against  both  the  husband  and  wife.  It  has 
no  application  where  there  has  been  no  assignment  with  the  consent 
of  the  husband. 

It  is  insisted  by  the  respondent's  counsel,  that*  the  amount  of  the 
premiums  paid  upon  this  policy,  foibids  that  it  be  regarded  as 
against  the  plaintiff,  as  issued  under  the  act  of  1840,  and  the  amend- 
ments thereof,  and  rehance  is  placed  upon  the  provisions  of  chapter 
187,  laws  of  1868,  as  amended  by  chapter  656,  of  the  laws  of  1866, 
amending  the  act  of  1840,  which  provides  that  the  sum  insured  in 
the  case  of  a  poUcy  taken  out  under  the  statute,  shall  be  applied  to 
the  use  of  the  widow  free  from  the  claim  of  a  representative  of  the 
husband  or  any  of  his  creditors,  but  that  such  exemption  shall  not 
apply  where  the  amount  of  premium  annually  paid  out  of  the  funds 
or  property  of  the  husband  shall  exceed  $300,  and  on  the  subsequent 
statute  (Chap.  277,  Laws  of  1870),  by  whicn  the  limit  of  the  pre- 
mium is  increased  to  $500,  and  it  provided  that  the  exemption  shall 
not  apply  to  so.  much  of  the  premiums  paid  in  any  one  year  as  shall 
be  in  excess  of  $600. 

These  provisions  together  will  not  bear  the  construction  contended 
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for.  The  effect  of  the  act  of  1870,  was  that  the  poHcy  was  to  be 
exempted  from  creditors,  or  from  any  person  claiming  under  the 
holder  unless  the  amount  of  annual  premium  exceeded  the  sum  of 
$500,  and  where  the  amount  paid  out  of  the  fund  or  property  of  the 
husband  was  over  $500,  the  hen  of  the  creditor  might  attach  to  the 
excess  of  premium  so  paid.  Beyond  this,  no  lien  or  claim  could 
exist  in  favor  of  creditors  and  no  action  could  be  maintained  for  the 
purpose  of  reaching  any  poi*tion  of  the  amount  insured. 

Although  the  pohcy  was  taken  out  in  1868,  yet  the  debt  of  the 
plaintiff  was  contracted  in  1876,  as  the  law  stood  at  that  time.  The 
payment  of  the  premium  in  each  year,  constituted  a  new  contract. 
The  statutes  which  relate  to  the  subject,  and  which  amend  the  orig- 
inal act,  are  mere  enabling  laws,  and  relate  only  to  the  remedy. 
They  are  therefore  constitutional  and  valid  so  far  as  they  affect  the 
obHgations  of  the  contract. 

The  claim  of  the  plaintiff  that  he  is  entitled  to  any  excess  for 
annual  premiums  paid  over  $300,  or  of  any  other  amount,  is  not  well 
supported.  As  we  have  seen  by  the  act  of  1870,  the  excess  on*which 
the  creditor  may  obtain  a  lien  must  be  over  $500,  and  as  the  debt 
was  contracted  in  1876,  and  no  excess  over  $500  annually  was  paid 
after  that  period,  no  claim  is  established  by  the  plaintiff  on  account 
thereof. 

There  is  another  ground  which  interferes  with  the  right  of  the 
plaintiff  to  enforce  his  lien  as  to  the  excess  of  premium  paid  annually 
over  $500.  There  was  no  proof  to  show  that  any  of  the  premiums 
were  paid  by  the  husband.  The  only  proof  on  the  subject  is  the 
introductiou  on  the  trial  of  the  statement  of  the  insurance  company, 
showing  the  amount  of  premiums  paid  in  cash  on  account  of  the 
policy.  It  does  not  appear  that  any  of  these  were  paid  by  the  hus- 
band, and  the  finding  of  the  court  that  the  premiums  were  paid  by 
the  defendant  Aaron  Brummer  out  of  his  funds  and  property,  is 
without  sufficient  evidence  to  support  it.  To  this  finding  a  proper 
exception  was  taken. 

As  the  evidence  stood,  we  think  the  court  erred  in  denying  the 
motion  of  the  defendant's  counsel  to  dismiss  the  complaint. 

The  jadgment  should  be  reversed,  and  a  new  trial  granted,  vnth 
costs  to  abide  the  event. 

All  concur. 
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SUPREME  COURT  OF  IOWA. 


Appeal  from  Decatur  Didrict  Coy.rt, 


CORNETT 

PHENIX  INS.  CO.*y 

The  policy  insured  a  horse  against  tire  or  lighting.    The  insured  notiiied  the 

agent  of  the  loss,  but  declined  to  state  the  cause,  claiming  that  the  agent 

who  procured  the  insurance  had  assured  him  that  the  policy  would  cover 

a  loss  from  any  cause. 
Held,  That  a  reply  by  the  agent  that  the  policy  insured  only  against  fire  and 

lightning,  and  that  the  company  was  not  liable,  was  not  a  waiver  of 

proofs. 
Held,  That  a  refusal  of  the  adjuster  to  examine  the  loss  on  the  ground  that 

it  was  not  caused  by  lightning  when  no  claim  to  the  contrary  had  been 

made,  was  not  a  waiver  of  proofs. 
In  the  absence  of  such  waiver  suit  must  be  brought  within  the  time  specified 

in  the  i)olicy. 

Action  upon  a  policy  of  insurance  against  loss  by  lightning.  The 
policy  covered  two  horses,  and  while  the  same  was  in  force  one  of 
the  horses  died,  and  the  plaintiff  alleges  in  his  petition  that  it  was 
killed  by  lightning.  The  defendant  denied  that  it  was  killed  by  Hght- 
ning,  and  denied  that  the  plaintiff  furnished  the  defendant  with  any 
proof  of  loss,  and  averred  that  the  action  was  not  brought  within  the 
time  limited  in  the  pohcy.  There  was  a  trial  to  a  jury,  and  verdict 
and  judgment  were  rendered  for  the  plaintiff.  The  defendant 
appeals. 

E.  W.  Curry,  McIntire  Bros.,  and  R  W.  Barger,  for  AppeHanty 
Phenix  Ins.  Co. 

Young  A.  Fabj&h,  for  Appellee,  N.  Cornett. 

•  O  Din  ion  filed.  December  8. 1885. 
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Adams,  J. 

1.  It  is  not  expressly  shown  that  the  policy  required  that  notice  and 
proof  of  loss  should  be  famished  within  any  given  time,  or  at  all.  It 
is,  to  be  sure,  shown  that  a  copy  of  th^  policy  was  attached  to  the 
plaintiff's  petition,  but  such  copy  is  not  set  out  in  fche  abstract,  and 
we  should  be  wholly  in  the  dark  as  to  whether  it  contained  any 
requirement  respecting  notice  and  proof  of  loss  had  not  the  court 
instructed  the  jury  upon  this  point.  The  court  instructed  the  jury 
to  the  effect  that  the  burden  was  upon  the  plaintiff  to  prove  that  he 
served  notice  and  proof  of  loss  within  sixty  days  from  the  loss,  unless 
the  same  were  waived.  No  question  is  made  as  to  the  correctness  of 
this  instruction  if  there  was  any  evidence  of  waiver,  and  one  of  the 
principal  questions  discussed  by  counsel  is  as  to  whether  there  was 
any  such  evidence.  The  defendant  assigns  as  error  the  giving  of  the 
incstruction  upon  the  ground  that  there  was  no  evidence  upon  which  to 
base  it,  and  assigns  as  error  the  admission  of  evidence  designed  to 
show  wai\  er  upon  the  ground  that  it  did  not  have  that  effect.  We 
come,  then,  to  consider  whether  the  evidence  introduced  to  show 
waiver  had  any  such  tendency.     In  our  opinion  it  had  not. 

The  evidence  relied  upon  consists  of  a  certain  letter  written  to  the 
plaintiff  by  one  Burch,  the  general  agent  of  the  company,  and 
statements  made  by  one  Albright,  the  adjuster  of  the  company. 
It  is  said  tliat  by  the  letter  and  statements  the  defendant  repu- 
diated its  liability,  and  thereby  waived  proofs  of  loss.  The 
letter  written  by  Burch  was  in  reply  to  a  letter  written  him  by  the 
plaintiff,  in  which  the  plaintiff  said :  "  Your  agent  represented  to 
me  when  he  took  my  note  and  application  that  if  one  of  my  horses 
died  I  would  get  pay  for  it.  One  of  my  horses  mentioned  in  my 
policy  died  Thursday  night  last,  and  I  wrote  you  for  the  necessary 
blanks  to  make  my  proof.  I  have  applied  to  the  resident  agent 
here,  Mr.  Curry,  and  he  does  not  seem  to  fully  understand  the  policy 
as  I  do."  This  letter  contains  no  intimation  that  the  horse  was  killed 
by  lightning.  The  plaintiff  based  his  claim  upon  the  mere  fact  that 
the  horse  had  died,  and  prefaced  his  claim  by  a  statement  that  the 
company's  agent  told  him  that  he  would  be  paid  if  one  of  his  horses 
died.  Any  fair  construction  of  the  language  shov»s  that  the  plaintiff 
designed  it  to  be  understood  as  claiming  that  the  agent's  statement 
was  such  that  he  was  entitled  to  be  paid  for  his  horse,  even  if  it 
died  by  disease  or  by  accident  otherwise  than  being  killed  by 
lightning.  Not  only  is  this  the  fair  import  of  the  letter,  but  it  is 
shown  by  undisputed  evidence  that  he   did  not  understand  at  that 


Digitized  by  VjOOQIC 


130  HeiHjrl  of  Dedsions.  [Feb.^ 

time  that  his  horse  had  been  killed  by  lightning.  On  this  point,  we 
have  the  testimony  of  Curry,  the  agent,  to  whom  the  plaintiff  applied 
after  the  loss.  Curry  testified  as  follows:  "He  told  me  that  he 
had  a  horse  die  that  was  insured  in  the  Phenix.  I  asked  him  what 
was  the  cause  of  death.  He  said  it  did  not  make  any  difference  what 
the  horse  died  with,  as  the  agent  who  took  the  application  said  that 
if  a  horse  died  from  any  cause  he  would  get  pay  for  it.  I  told  him 
the  company  insured  only  against  loss  by  fire  ur  lightning.  He  did 
not  claim  that  the  horse  had  been  struck  by  lightning."  The 
plaintiff  himself  testified  as  follows:  "In  that  conversation  with 
Ourry  he  said  to  me :  *  W^at  is  the  matter  with  your  horse  ?'  I 
says,  *I  cannot  tell  you.'  He  said,  *Tou  do  not  expect  to  get  any- 
thing for  your  horse  unless  he  was  killed  by  lightning,  do  you  ?*  I 
told  him  what  the  agent  told  me,  that  I  would  get  pay  for  the  horse, 
no  difference  what  he  died  with." 

It  was  while  the  plaintiff  was  ignorant  of  the  cause  of  the  death 
of  the  horse,  and  while  he  thought  that  he  could  recover  on  the 
agent's  statement,  whatever  might  be  the  cause  of  the  death  of  the 
horse,  that  he  wrote  the  letter  to  Burch.  But  we  do  not  need  to 
read  the  letter  in  the  light  of  these  circumstances.  It  shows  upon 
its  face  that  the  plaintiff's  claim  was  not  baaed  upon  the  fact  that 
the  horse  had  been  killed  by  lightning.  It  shows  more;  it  shows 
that  he  did  not  see  the  way  clear  to  recover  strictly  under  the  pro- 
\dsions  of  the  policy,  and  was  setting  up  a  claim  upon  the  statement 
of  the  agent.  That  Bui'ch  so  understood,  there  is  no  doubt  what- 
ever.    His  reply  is  as  follows: — 

Dkak  Sik:  Yours  of  the  12th  is  at  hand  reporting  the  death  of  one  of  your 
horses  and  telling  us  that  the  agent  gave  you  to  understand  that  said  horse 
was  insured  by  our  policy  against  death  by  disease  or  accident.  We  have 
only  to  refer  you  to  our  policy  which  you  hold,  and  which  is  the  contract  be- 
tween yourself  and  the  Phenix  Ins.  Co.,  and  if  that  policy  provides  for  any 
other  loss  but  that  occasioned  by  fire  or  lightning,  we  will  weaken.  Our  pol- 
icy is  so  clear  on  that  point  that  any  other  statement  used  by  agents  is  of  no 
consequence.  We  can  hardly  understand  how  an  agent  would  dare  to  make 
such  a  statement  to  a  sane  man.     We  are  not  liable  for  loss  of  horse." 

If  we  read  this  letter  as  a  whole,  and  especially  in  connection  with 
the  one  to  which  it  is  a  reply,  it  is  abundantly  evident  that  the  com- 
pany had  no  intention  of  repudiating  its  liability  if  the  horse  was 
killed  by  lightning.  The  claim  repudiated  was  one  which  the  plaintiff 
had  seen  fit  to  set  up  outside  of    the  provisions  of    the  policy. 


Digitized  by  VjOOQIC 


1886.1         ^  Comett-  vs.  Phenix  Ins.    Co.  131 

Barcb'B  letter  did  not  contain  an  intimation  that  the  company  would 
refuse  to  pay  if  the  plaintiff  could  make  proof  showing  that  his  loss 
occurred  within  the  provision  of  the  policy.  The  letter,  then,  was 
not  a  waiver  of  proof ;  it  was  rather  a  call  for  proof.  A  refusal  to 
pay  does  not  constitute  a  waiver  of  proof  unless  it  is  of  such  kind 
and  is  made  under  such  circumstances  as  to  justify  the  inference 
that  proof  would  be  unavailing.  In  this  case  proof  that  the  horse 
was  killed  by  lightning  would  have  tended  directly  to  remove  the 
only  objection  which  had  been  suggested  by  the  company. 

But  the  plamtiff  claims  that  there  was  other  evidence  of  waiver. 
He  rehes  upon  what  the  company's  agent  said  to  one  Fry.  The  lat- 
ter, it  appears,  was  acting  for  the  plaintiflf  in  the  matter  of  this  loss. 
The  adjuster  went  to  see  him  and  asked  what  he  knew  about  the 
horse  being  killed  by  lightning.  What  information,  if  any,  Fry  gave 
him  does  not  appear.  But  the  result  was  that  the  adjuster  declined 
to  go  and  see  the  plaintiff ;  saying  that  he  lived  eight  or  nine  miles 
away,  and  that  he  had  information  that  the  horse  was  not  killed  by 
lightning.  It  does  not  appear  that  up  to  this  time  there  had  been 
any  pretense  that  the  horse  had  been  killed  by  lightning,  and  cer- 
tainly without  such  pretense  t<here  was  no  reason  why  the  adjuster 
should  go  to  see  him.  But  in  no  view  did  his  statement  constitute  a 
refusal  to  pay.  We  see,  then,  no  evidence  of  waiver  of  proof,  and 
the  jury  should  not  have  been  instructed  upon  the  theory  that  there 
was. 

2.  The  policy  provides  that  no  action  on  the  policy  should  be  sus- 
tainable unless  brought  within  six  month  after  the  loss.  The  action 
does  not  appear  to  have  been  brought  within  such  time.  It  is 
claimed,  however,  that  under  the  statute  (Miller's  Code,  p.  299)  the 
time  was  extended.  Whether  the  statute  has,  under  the  circum- 
stances, any  application  to  such  a  case  as  this,  we  do  not  determine. 
It  has,  we  think,  no  application  where  proof  of  loss  is  neither  made 
nor  waived  within  the  time  limited,  and  as  we  find  no  making  or 
waiver  of  proof  within  such  time,  the  defendant's  additional  position 
that  the  daim  is  barred  appears  to  be  well  taken.     Reversed. 
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UNITED  STATES  CIRCUIT  COURT. 

NORTHERN  DISTRICT  OF  ILLINOIS. 


BRYANT  AND  Others 

vs. 

CHARTER  OAK  LIFE  INS.  CO.* 

B.  borrowed  tl9,000  from  I.,  and  gave  his  boud  for  that  amount,  and  secured 
it  by  mortga^i^e  on  certain  real  estate  in  Chicago.  The  mortgage  provided 
that  B.  should  keep  the  property  insured  against  fire  and  assign  the  poli- 
cies as  collateral  security,  which  was  done.  The  mortgage  provided  that 
in  case  of  loss  the  mortgagee  and  his  assigns  might  collect  the  policies  and 
api)ly  the  money  in  payment  of  the  loan.  B.  subsecjuently  conveyed  the 
.  property,  in  consideration  of  love  and  attection,  to  his  children,  rcKetving 
a  life  estate  therein  to  himself.  I.  sold  and  assigned  the  bond  and  mjprt- 
gage  to  C,  and  the  bond  became  due  and  remained  unpaid  until  the  build- 
ings were  destroyed  by  fire.     C.  collected  $8,875  on  the  policies  and  gave 

B.  crtdit  on  his  bond  for  that  amount.  Subsequently,  at  his  request,  B. 
was  allowed  to  renew  the  mortgage  for  live  years,  and  to  receive  and  ex- 
pend the  amount  collected  cm  the  policies,  less  the  interest  due  on  the 
bond,  in  restoring  the  burned  buildings. 

HeJdj  That  the  money  paid  to  C.  did  not  extinguish  the  mortgaj^e  pro  tan  to  ; 
that  the  agreement  between  B.,  as  life  tenant,  and  C.  was  valid ;  and  that 

C.  was  entitled  to  foreclose  the  mortgage  on  default  in  payment  thereof. 

Hugh  L.  Mason,  for  Complainant 
Cyrus  Bentley,  for  Defendant. 

In  Chancery. 

Gresham,  J. 

James  M.  Bryant  borrowed  $19,000  from  E.  S.  Isham,  on  the  sev- 
enteenth day  of  May,  1866,  and  on  the  same  day  gave  his  bond  for 
that  amount,  and,  to  secure  its  payment,  executed  a  mortgage  upon 
real  estate  in  Chicago.  It  was  made  the  duty  of  the  mortgagor,  by 
a  provision  in  the  mortgage,  to  keep  the  premises  insured  against 
fire,  and  assign  the  poHcies  to  the  mortgagee  as  collateral  security. 
Policies  were  obtained  and  assigned  in  pursurance  of  this  covenant. 

•  Decision  rendered.  July  9, 188S.~From  Fed-val  Reporter. 
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The  mortgage  also  provided  that  the  mortgagee,  and^his  assigns 
might  collect  the  policies  in  case  of  loss,  and  apply  the  money  in 
payment  of  the  mortgage  debt.  On  the  twenty-eighthjof  Augsut  fol- 
lowing, Brj'ant,  in  consideration  of  love  and  affection,  by  a  quit- 
claim deed  conveyed  the  mortgaged  premises  to  his]|[children,  re- 
serving a  life  estate  to  himself.     "This  deed  contained  the  following  : 

And  it  is  hereby  understood  and  agreed  tbat  the  said  party  of  the  first  part- 
reserves  the  right  and  the  power  to  charge  each,  any,  and  all  of  said  lote  or 
parcels  of  land  by  mortgages  or  trust  deeds,  conveying  the  fee-simple  title 
thereof,  for  moneys  raised,  or  to  be  raised,  loaned,  or  borrowed  thereon,  for 
the  purposes  of  improving  or  <idding  to  the  house  or  houses  now  upon  any 
one  or  more  or  all  of  said  parcels  of  lauds  or  lots,  or  erecting  upon  any  one  or 
more  or  all  of  said  lots,  any  new  building  or  buildings,  whenever,  in  his 
opinion,  the  same  may  be  nec^^ssary  or  proper,  by  reason  of  injury  or  destruc- 
tion of  any  house  or  houses  now  on  said  lots,  or  any  of  them,  by  fire  or  other 
casualty,  or  ordinary  wear  and  tear  from  use,  occupation,  or  time.  Said  im- 
provements, if  made,  being  for  the  benefit  of  those  entitled,  or  to  be  hereafter 
«ititled,  to  said  lots,  and  it  being  right  and  proper  to  charge  the  whole  estate 
in  fee-simple  with  the  moneys  to  be  raised  for  such  improvements.  And  it  is 
further  understood,  yirovided,  and  agreed  that  no  person  or  persons  who 
make  a  loan  or  loans  upon  such  mortgages  or  trust  deeds  shall  be  required  to 
look  to  the  application  of  such  moneys. 

It  is  distinctly  understood  that  said  party  of  th<^  first  part'reserves  to  him- 
self a  life  interest  in  tbe  property  hereby  conveyed. 

On  the  twenty-fourth  of  January,  18G7,  Isham  sold  and  assign  3d 
the  bond  and  mortgage  to  the  defendant.  The  bond  became  due 
on  the  seventeenth  day  of  May,  1871,  and  remained  wholly  unpaid 
until  the  ninth  day  of  October  of  the  same  year,  when  the  insured 
buildings  were  destroyed  by  the  great  Chicago  fire.  On  the  twenty- 
first  of  November  following,  the  defendant  collected  $8,875  on  the 
policies,  and  on  its  books  gave  the  mortgagor  credit  for  that  amount, 
but  made  no  indorsement  of  this  credit  on  the  bond  or  mortgage. 
On  the  second  day  of  June,  1878,  the  mortgagor  made  application  to 
the  defendant  for  a  renewal  of  the  mortgage  for  five  years,  and 
asked  that  he  be  peimitted  to  receive  and  expend  the  insurance 
money  in  restoring  the  destroyed  buildings.  The  defendant  agreed 
to  this  on  the  tenth  of  the  same  month,  and  on  the  faith  of  this 
agreement  the  mortgagor  proceeded  to  rebuild.  After  the  mort- 
gagor had  expended  between  eight  and  ten  thousand  dollars  under 
the  agreement,  the  defendant,  on  the  thirtieth  of  September  follow- 
ing, delivered  to  him  the  amount  collected  on  the  policies,  less  the 
interest  which  had  accrued   and  remained    unpaid   on  the  bond 
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The  exacfc  amount  the  mortgagor  thus  received  under  the  old  mort- 
gage, and  without  executing  a  new  one,  was  $7,880.09. 

It  is  insisted  by  the  C3mplainants  that  the  money  paid  to  the  de- 
fendant amounted  to  an  extinguishment  pro  tanto  of  the  mortgage; 
and  that  the  mortgagor,  as  life  tenant,  could  not  mortgage  the  fee. 
It  is  not  denied  that  the  insurance  money  was  expended  in  good 
faith,  in  restoring  the  destroyed  buildings.  As  life  tenant  the  mort- 
gagor was  entitled  to  possession  of  the  premises,  and  the  rents  and 
profits,  and  no  one  could  interfere  with  his  possession,  so  long  as 
he  committed  no  waste.  He  was  bound  to  keep  down  the  interest, 
but  he  was  not  bound  to  pay  off  incumbrances.  Although  the  evi- 
dence is  not  clear  on  that  point,  it  may  be  assumed  that  the  mort- 
gagor had  the  buildings  insured  before  he  executed  the  deed  to  his 
children.  No  right  was  secured  to  them  in  the  deed,  or  otherwise, 
to  share  in  the  benefit  of  the  insurance.  The  mortgagor's  covenant 
to  keep  the  buildings  insui-ed  for  the  benefit  of  the  mortgagee  was 
his  personal  obligation  to  the  latter.  While  the  policies  were  held 
by  the  mortgagee  as  collateral  security  to  the  mortgage  debt,  they 
were  also  intended  to  indemnify  both  the  mortgagee  and  the  mort- 
gagor. It  does  not  follow  that,  because  the  defeudant,  as  the  owner 
of  the  bond  and  mortgage,  was  authorized  to  collect  the  insurance 
money,  and  apply  it  as  a  payment  on  the  debt,  that  the  underwriters 
might  not  have  paid  the  loss  to  the  mortgagor,  with  the  mortgagee's 
consent.  If  payment  had  been  thus  made,  the  children  could  not 
have  complained.  In  using  the  insurance  money  to  rebuild,  and 
thus  restore  the  impaired  security,  no  injury  resulted  to  the  estate- 
This  money  was  placed  to  the  mortgagor's  credit  on  the  defendant's 
books  without  being  indorsed  as  a  credit  on  the  bond;  it  stood  for 
the  destroyed  building,  and  as  such  was  collateral  security  for  the 
debt,  jiist  as  the  policies  were  before  the  destruction  of  the  property. 
It  was  therefore  competent  for  the  defendant  and  the  mortgagor  to 
dispose  of  this  money  as  they  saw  fit.  The  mortgagor  did  not 
choose  to  direct  the  defendant  to  apply  it  as  a  payment  on  the 
mortgage  debt :  Gordon  vs.  Wai'e  Savings  Bank,  115  Mass.,  588. 
The  right  asserted  by  the  children  as  remainder  men  is  unfounded, 
both  in  law  and  equity.  It  follows  from  this  view  of  the  case  that 
without  reference  to  the  terms  of  the  deed  from  the  mortgagor  to  his 
children,  the  defendant,  the  Charter  Oak  Company,  is  entitled  to  a 
decree  on  its  cross-bill  for  the  amount  of  the  bond  and  interest, 
less  the  credit  already  made  on  the  interest,  and  a  decree  of  fore- 
closure. 
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UNITED  SPATES  CIRCUIT  COURT. 

EASTERN  DISTRICT  OF  MISSOURI. 


RILEY 

HARTFORD  LTEE  &  ANNUITY  INS.  CO.*; 

Where  a  life  insurance  policy  provides  that  it  shall  be  void  iu  case  the  assured 
die  by  "self-destruction,  felonious  or  otherwise,'*  the  proviso  includes  all 
cases  of  voluntary  self-destruction,  sane  or  insane. 

At  Law. 

Suit  upon  certificates  of  membership  issued  by  defeudaui,  insm*- 
ing  the  life  of  George  M.  Riley.  The  answer  states,  among  other 
things,  that  the  "  certificates  sued  on  herein  were  issued  by  the  de- 
fendant, and  accepted  by  George  M.  Riley  upon  the  following  express 
condition  and  agreement,  made  been  the  said  assured  and  the  defend- 
ant, and  constituting  part  of  said  certificates,  to  wit :  That  if  said 
member  should  die  by  'self-destruction,  felonious  or  otherwise,' 
then,  and  in  such  cases,  the  said  certificates  should  be  null  and  void 
and  have  no  effect,  and  no  person  should  be  entitled  to  damages  or 
the  recovery  of  any  money  paid  thereon;"  and  that  the  assured 
"came  to  his  death  from  self-desti'uction,  in  this:  that  the  said 
assured  died  from  the  immediate  effect  of  a  pistol  fired  by  his  own 
hand,  such  shot  having  been  so  fired  by  the  assured  with  the 
.intention  of  taking  his  own  life."  Replication  that  the  assured 
committed  suicide  while  insane. 

A  jury  having  been  sworn  to  try  the  issues  in  said  cause,  plaintiff 
first  offered  in  evidence  the  petition  of  the  plaintiff  for  divorce,  which 
was  filed  January  19,  1884. 

Mr.  Krum,  counsel  for  the  defendant,  objected  on  the  ground  that 

*  Decision  rendered,  October  14, 1886. — From  Ftderal  ReptrUr. 
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there  is  no  denial  in  the  replication  that  the  shot  was  fired  by  the 
deceased  with  the  intention  on  his  part  of  taking  his  own  life.  "  In 
other  words,"  said  he,  "  there  is  nothing  in  this  repHcation  to  place 
this  case  upon  the  theory  of  an  accidental  destruction  of  his  life  by 
his  own  act  The  plaintiff  concedes  that  the  death  of  her  husband, 
the  assured,  was  caused  by  the  act  of  th^  assured  himself.  It  was 
conceded  that  the  death  did  not  result  by  reason  of  any  accident  to 
which  the  assured  was  exposed.  He  took  his  life  himself.  He  fired 
the  shot  intentionally,  according  to  the  averment  of  the  answer,  and 
with  the  intention  of  taking  his  own  hfe.  That  fact  is  not  denied, 
and  I  submit,  in  the  Hght  of  all  the  authorities  upon  this  question, 
the  defendant  is  entitled  to  a  verdict  upon  the  pleadings,  and  that 
it  is  not  competent  to  go  into  any  inquiry  at  all  as  to  the  condition 
of  the  mind  of  the  assured  at  the  time  when  he  committed  i^e  act  of 
which  this  defendant  complains." 

Treat,  J.  (orally).  Ordiuarily,  of  course,  felony  implies  an  intent. 
That  is  involved  in  all  this  class  of  inquiries;  but  your  proposition  is 
broader  — "  feloniously  or  otherwise."  Whether  that  is  broad 
enough  to  exclude  all  these  considerations,  I  will  not  pass  upon 
to-night. 

The  court  thereupon  adjourned  until  October  15,  1885. 


On  October  15,  1885,  the  court  met  pursuant  to  adjournment,  and 
the  following  opinion  was  delivered  :— 

George  M.  Stewart,  /or  Plaintiff, 
Chester  H.  Krum,  for  Defendant. 

Treat,  J.  (orally).  After  we  adjourned  last  evening  I  took  time 
to  examine  the  proposition  raised  by  the  counsel  for  the  defendant 
in  this  cause.  The  proposition  in  its  more  convenient  form  could 
have  been  presented  by  a  demurrer  to  the  rephcation,  and  thereby 
have  saved  time  and  uimecessary  delay. 

Mr.  Krum.  My  excuse  for  not  doing  so,  your  honor  will  remem- 
ber, was  because  I  have  been  so  hurried  with  other  matters  in  this 
court  that  I  did  not  have  time  to  present  the  question  in  the  form  of 
a  demurrer. 

The  Court.  The  proposition  now  comes  up  after  the  jury  is 
impaneled  on  the  presentation  of  the  first  item  of  testimony  offered 
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in  this  case.  Whether  that  should  be  admitted  or  rejected  depends 
on  the  determination  of  the  court  with  respect  to  the  true  con- 
struction of  the  poHcy  submitted.  I  have  examined  these  cases  to 
which  counsel  have  referred.  They  are  not  new  to  me,  because  the 
original  Terry  case  (Insurance  Co.  vs.  Terry,  15  Wall.,  580)  went 
Irom  this  circuit  court,  and  the  case  of  Bigelow,  decided  in  the  United 
States  Supreme  Court,  93  U.  S.,  284,  remains  unchanged,  and  the 
case  of  Broughton,  109  U.  S.,  121,  s.  c.  3  Sup.  Ct.  Rep.,  99,  and  the 
case  of  Lathrop  in  111  U.  S.,  612,  s.  c.  4  Sup.  Ct.  Rep.,  533,  do  not 
vary  the  rule;  for  the  poHcies  in  both  those  cases  were  like  the 
original  Terry  case.  But  where  parties  insert  in  the  contract  "  that 
if  the  death  is  caused  by  the  assured,  sane  or  insane,"  then  there 
can  be  no  recovery,  if  he  committed  the  fatal  act  otherwise  than 
accidentallY.  Of  course,  if  it  is  accidental,  it  was  not  his  act  The 
next  question  presented  here  is  whether  the  use  of  the  terms  "  felo- 
niously or  otherwise  "  are  equivalent  to  the  terms  "  sane  or  insane." 
As  suggested  last  night,  the  word  "  feloniously  "  ordinarily  implies 
an  intent,  which  might  lead  the  court  to  inquire  whether  the  party 
was  capable  of  having  an  intent  within  the  meaning  of  the  law, 
which  would  leave  this  case  as  in  the  Terry  and  other  like  cases. 
The  supreme  court  in  the  case  of  Bigelow  decided  that  the  use  of 
this  phrase  "  feloniously  or  otherwise  "  was  equivalent  to  the  words 
*'  sane  or  insane,"  so  that  if  the  assured  caused  his  own  death,  that 
was  the  end  of  the  right  of  recovery ;  consequently  this  court  has  to 
rule  out  all  testimony  looking  to  the  condition  of  the  mind  of  the 
assured  when  he  committed  the  fatal  act.  All  testimony  relating  to 
that  will  have  to  be  ruled  out,  though  there  is  an  immaterial  issue 
on  that  point. 

The  court  regrets  that  all  these  matters  were  not  disposed  of  by  a 
demurrer  to  the  petition,  but  for  reasons  of  his  own  the  counsel  pre- 
fers this  mode,  which  is  a  lawful  mode.  The  result  of  it  is,  under 
the  pleadings  as  they  stand  before  the  court,  the  assured,  George  M. 
ROey  shot  himself,  and  death  followed.  That  ends  the  case.  If  he 
did  so,  no  beneficiary  under  the  policy  can  recover.  This  pohcy  is 
different  from  a  great  many  others  where  other  questions  are  open. 
He  chose  to  take  out  a  policy  in  a  mutual  society  whereby,  if  he 
killed  himself,  "sane  or  insane,"  no  matter  under  what  circum- 
stances, and  he  chose  to  kill  himself,  no  recovery  could  be  had 
under  the  policy. 
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SUPEEME  COUKT  OF  CALIFORNIA. 


ENDS 

vs. 

SUN  INS.  CO.*j 

Where  an  insurance  company,  in  its  contract  witli  the  insured,  expressly  ex- 
empts itself  from  beiu^;  bound  by  **  any  act  or  statement "  not  contained  in 
the  written  application  for  the  policy,  or  indorned  on  the  policy,  notice  to 
its  ageiit  as  to  anything  diti'erent  from  what  the  policy  and  application 
contained,  will  not  bind  the  company. 

The  local  agent  of  the  company  cannot  waive  any  of  the  provisions  of  the  pol- 
icy, exce]>t  by  written  indorsement  made  on  the  policy  or  on  the  applica- 
tion, when  the  police  provides  that  anythinjr  leas  than  a  distinct,  specitio 
agreement,  indorsed  or  attached  to  the  policy,  shall  not  be  construed  as  a 
waiver  of  any  condition  or  provisicm  of  the  policy. 

In  determining  whether  a  tishing  scow  was,  in  the  policy  of  insurance,  in- 
cluded in  the  word  **  building,"  and  thereby  atfected  by  all  the  terms  and 
conditions  of  the  policy  as  a  building,  evidence  that  similar  scows,  as  well 
as  the  one  in  iiuestion,  were  used  aiul  occupied  as  buildings,  for  purposes 
of  residence  and  business,  is  admissible. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacramento 
County,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial     The  opinion  states  the  facts. 

Grove  L.  Johnson,  for  Appellant. 
Freeman  &  Batks,  for  Respondent. 

FOOTE,  C. 

Action  on  a  fire  insurance  policy.  The  plaintiff  had  judgment  for 
the  amount  claimed;  the  defendant  moved  for  a  new  trial,  which  was 
denied.  From  the  order  made  therein  and  the  judgment,  an  appeal 
was  taken.     The  case  was  tried  by  jury. 

•  Opinion  filed,  October  'dO,  188ft.— From  Wat  Coast  Reporter. 
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One  of  the  questions  involved  in  it  was,  whether  or  not  the  fishing 
scow  which  was  insured,  was  in  the  policy  of  insurance  included  in 
the  word  "  building,"  and  thereby  affected  by  all  the  terms  and  con- 
ditions of  the  policy  as  a  building.  The  defendant  contended  that 
it  was  so  included,  and  that,  therefore,  it  being  unocciipied  both  at 
the  time  it  was  insured,  and  at  the  time  it  was  burned,  the  plaintiff 
could  not  recover. 

Another  was  whether  or  not  the  scow  belonged  at  the  time  the 
policy  was  issued,  and  it  was  burned,  to  the  plaintiff,  or  to  one  Yahne. 

The  policy  in  question,  among  other  things,  contained  the  follow- 
ing clauses  : — 

"  Ist  The  assured  covenants  that  every  fact  and  circumstance 
affecting  the  risk  or  hazard  adversely  to  this  company  has  been  fully 
made  known  to  the  company. 

'*  2d.  That  this  company  shaU  not  be  bound  by  any  act  or  state- 
ment which  is  not  contained  in  the  written  application  or  indorsed 
on  this  policy. 

"  3d.  Waiver.  The  use  of  general  terms  or  anything  less  than  a 
distinct,  specific  agreement,  indorsed  or  attached  to  this  poHcy,  shall 
not  be  construed  as  a  waiver  of  any  printed  or  written  condition  or 
restriction  herein. 

"  4th.  Conditions  voiding  this  policy,  without  written  permission 
indorsed  hereon,  or  stated  in  writing  in  the  application  for  this  in- 
surance *  *  *  or  if  the  above-described  building  or  buildings,  or 
either  of  them  now  are,  or  shall  become  vacant  or  unoccupied." 

According  to  the  second  clause,  it  seems  that  the  Sun  Insurance 
Company,  in  its  contract  with  the  insured,  had  expressly  exempted 
itself  from  being  bound  by  "  any  act  or  statement  "  not  contained  in 
the  appHcation  for  the  policy,  or  indorsed  on  said  policy.  Hence,  no 
notice  to  its  agent  as  to  anything  different  from  what  the  poHcy  and 
appHcation  contained,  would  bind  the  company,  and  the  defendant's 
instruction  No.  4,  on  this  point  asked,  should  have  been  given. 

Instruction  No.  3,  should  have  been  granted,  as  the  local  agent, 
according  to  the  terms  of  the  policy,  could  not  as  claimed,  waive  any 
of  the  provisions  of  the  poHcy;  it  could  only  be  done  by  writing  on 
it  or  the  application  :  Shuggart  vs.  Lycoming  Fire  Ins.  Co.,  55  Cal., 
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408-43;  Gladding  vs.  Ins.  Ass'n,  4  West  Coast  Rep.,  107;  McCormick 
vs.  Springfield  Fire  Ins.  Co.,  5  id.,  230-232  ;  Silverberg  vs.  Phoenix 
Ins.  Co.,  6  id.,  482-484. 

The  defendant  offered  to  prove  by  the  witness,  Frank  L  Lewis, 
who  had  been  for  fourteen  years  engaged  in  the  fishing  business,  on 
the  Sacramento  river,  that  scows  of  the  kind  and  character  as  the 
one  insured  were  used  and  occupied  as  buildings  by  the  persons 
owning  them.  That  in  the  fishing  season  such  persons  used  them  as 
residences,  and  places  of  business,  and  that  when  the  fishing  season 
was  over  they  used  them  as  residences  on  land.  That  this  particular 
scow  was  so  used,  and  that  in  the  same  locality  as  that  of  the  one  in 
controversy  other  scows  were  so  used. 

This  evidence  so  offered  was  admissible.  And  upon  it  and  the 
circumstances  surrounding  the  transaction,  it  would  have  been  proper 
for  the  court  by  instructions,  to  have  left  the  jury  to  determine  as  a 
matter  of  fact,  whether  or  not  the  parties  making  this  contract  of  in- 
suran(  e,  intended  that  all  the  limitations  and  conditions  thereof, 
should  apply  to  the  scow  as  a  building.  This  testimony  having  been 
excluded,  the  instructions  on  the  point  became  useless  and  misleading. 

None  of  the  testimony  as  to  conversations  with  Hoagland  was  com- 
petent. Nor  was  the  proof  offered  by  the  defendant  as  to  what  con- 
sideration Enos  had  paid  for  the  scow,  as  there  was  no  question  of 
a  fraud  on  creditors  involved  in  the  case. 

In  so  ftp:  as  the  charge  of  the  court  announced  the  law  to  be  differ- 
ent from  what  we  have  indicated  it  to  be  in  this  case,  there  was  error. 

The  judgment  and  order  should  be  reversed  and  cause  remanded 
for  a  new  trial. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
udgment  and  order  are  reversed,  and  cause  remanded  for  a  new  triaL 
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SUPREME  COURT  OF    OHIO. 


Error  to  the  DiHlrict  Court  of  Dal  aware  County, 


FARMERS'  INS.  CO. 

1-8. 

GEORGE  W.  WELLS.*; 

An  absolute  conciition  in  a  lire  insurance  policy  on  a  dwelling-house,  that 
the  policy  shall  be  void—*'  if  the  building  insured  be  vacated  or  left  unoc- 
cupied" avoids  the  policy,  although  the  vacation  of  the  house  results  from 
the  permanent  removal  of  the  tenant  of  the  insured  during  the  running  of 
his  lease,  without  the  knowledge  or  consent  of  the  landlord. 

The  originiftl  action  was  brought  by  George  W.  Wells,  against  the 
Farmers'  Instirance  Co.,  on  a  policy  of  insurance  against  loss  by  fire, 
to  recover  five  hundred  dollars,  being  the  amount  of  risk  taken  on  a 
certain  dwelling-house  of  the  plaintiff  and  which  was  wholly  de- 
stroyed by  fire,  during  the  period  for  which  the  pohcy  was  written. 

The  policy  attached  to  the  petition  in  the  case  contains  a  condi- 
tion therem  written,  that  the  policy  shall  be  void  "  if  the  building 
herein  mentioned  be  vacated  or  left  unoccupied."  The  defendant 
answered  that  "  at  the  time  the  said  house  was  burned,  and  for  some 
time  prior  thereto,  it  was  left,  and  without  the  knowledge  or  consent 
of  the  defendant,  wholly  vacant  and  unoccupied." 

To  this  answer  plaintiff  for  reply  denied  each  and  every  allegation 
contained  therein. 

It  appears  that  at  the  time  the  policy  was  written,  the  dwelling- 
house  therein  described  was  occupied  by  one  James  Carpenter,  as 
tenant  of  Wells,  under  a  lease  for  one  year,  commencing  on  the  first 
day  of  March,  1880.  During  the  running  of  the  lease,  to  wit,  on 
the — day  of  October,  1880,  Carpenter,  with  his  family,  removed  from 

•  DeciaioD  rendered.  Juiuary  ao,  1886. 
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the  dwelling-bouse,  taking  away  his  household  goods,  without  any 
intention  of  returning,  leaving  in  the  house  a  barrel  containing  some 
bran  and  a  coal-oil  can.  During  the  night  following  the  removal, 
the  house  was  burned. 

On  the  trial  in  the  Court  of  Common  Pleas,  Delaware  County,  the 
court  charged  the  jury,  "  the  company  had  a  right  to  stipulate  that 
the  property  should  be  occupied.  The  defendant  claims  it  made 
this  contract,  that  it  should  not  be  left  unoccupied,  that  Carpenter 
and  wife  moved  out  with  the  intention  of  leaving  and  not  returning 
there  any  more.  The  house  is  to  be  occupied  as  a  residence,  and 
not  as  a  storehouse.  They  claim  they  went  out  the  day  before  the 
fire,  and  did  not  intend  to  come  back  to  occfupy  it  as  a  residence, 
and  now  if  Wells  consented  and  knew  that  it  was  to  be  vacated,  that 
was  a  violation  of  the  contract,  and  the  plaintiflF  cannot  recover.  If 
Carpenter  went  away  without  any  consent  or  notice  on  Wells*  part, 
that  is  not  such  a  vacation  as  would  avoid'  the  policy.  If  the  tenant 
leave  without  knowledge  of  the  landlord,  yet  the  landlord  must 
know  it,  so  he  can  make  provision  for  a  new;  tenant.  If  the  tenant 
left  the  day  before  without  the  knowledge  or  consent  of  Wells,  and 
there  was  not  reasonable  time  to  get  some  one  to  re-occupy  the 
house,  then  it  was  not  a  vacation. within  the  meaning  of  the  terms  of 
the  policy.  If  the  tenant  should  go  away  suddenly  without  notice 
to  the  plaintiff,  that  would  not  avoid  the  policy;  he  shoidd  have 
notice  that  he  had  left." 

To  this  charge  the  plaintiff  didy  excepted,  and  requested  the 
court  to  charge  as  follows:  "  If  the  jury  shoidd  find  that  the  house 
and  premises  in  question,  was  occupied  at  the  date  of  the  policy  by 
a  tenant,  and  the  tenant  had  removed  from  the  premises  before  the 
time  of  the  fire,  and  the  house  ceased  to  be  used  by  any  one  hving 
therein,  then  the  house  was  yacated  and  unoccupied  within  the 
meaning  of  the  terms  of  the  poHcy,  although  some  of  the  goods  or 
furniture  remained  in  the  house  at  the  time  of  the  fire,  and  although 
the  time  of  the  tenant  has  not  expired;"  which  charge  the  court 
refused  and  defendant  excepted. 

The  verdict  and  judgment  were  rendered  for  the  plaintiff,  which 
judgment  on  petition  in  error,  was  af&rmed  by  the  district  court. 

This  proceeding  is  to  reverse  the  judgments  below. 

Critohfield*  &  Gbaham,  for  Plaintiffs  in  Error. 
Cabpeb  &  Van  Demak,  J.  D.  Cbftghfield,  and  Pabnbll,  Gill  &  Eauff- 
MAN,  fur  Defendant  in  Error. 
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McTlvaine,  J. 

We  think  the  courts  below  erred. 

The  condition  of  the  policy  should  be  void,  "if  the  building 
therein  mentioned  be  vacated  or  unoccupied  "  was  absolute.  The 
parties  to  the  contract  were  competent  to  make  such  stipulation,  no 
fraud  was  practiced,  no  quahfication  to  the  condition  in  advoidanee 
of  the  policy  is  found  in  the  contract. 

The  only  question,  therefore,  which  arises  in  the  case  is,  was  the 
building  vacated  or  left  unoccupied  ? 

It  was  insured  as  a  dwelling-house.  As  a  dwelling-house  was  it 
occupied  at  the  time  of  insurance  ?  On  the  facts  this  question  must 
be  answered  in  the  afciDative. 

At  the  time  of  the  lire  the  tenant  had  removed  therefrom,  and  had 
ceased  to  occupy  it  as  a  dwelling-house. 

The  leaving  behind  the  barrel,  of  bran  and  coal-oil  can  by  the 
departing  occupant  did  not  prevent  the  avoidance  of  the  poHcy.  The 
length  of  the  time  elapsing  after  the  vacation  and  before  the  fire  is 
wholly  immaterial  The  cases  rehed  upon  as  authority  to  the  con- 
trary by  the  defendant  in  error  involved  the  construction  of  con- 
tracts materially  different  from  this  one.  Here  no  construction  or 
interpretation  is  needed;  the  plain  and  unequivocal  terms  of  the 
contract  must  be  enforced. 

*  Judgment  reversed  and  cause  dismissed* 
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SUPREME  COURT  OF   ILLINOIS. 


Appeal  from  Appellate  Court, 


COVENANT  MUT.  BENEFIT  ASS'N^ 


SPIES   ET   AL. 


The  certificate  required  an  annual  adsessment  on  or  before  a  certain  date,  and 

the  payment  of  a  certain  assessment  on  the  death  of  every  member;  also 

that  if  said  assessments  were  not  received  within   thirty  days  ot  date  of 

notice  the  certificate  should  be  void. 
Held,  TXi^kt  there  was  no  obligation   to  pay  in   the  absence  of  notice  of  the 

annual  assessment. 
Held,  That  a  court  of  api)eal  will  not  presume  error  in  a  ruling  in  the  absence 

of  such  error  being  specifically  pointed  out. 
Useless  proof  of  a  thing  already  satisfactorily  proved,  even  if  it  be  erroneously 

admitted,  is  not  of  itself  ground  of  reversal. 
The  burden  of  proving  a  death  is  primarily  on  the  plaintiff,  but  where  the 

company  was  notified,  and  instead  of  sending  instructions  as  to  proofs,  as 

requested,  claimed  that  deceased  was  not  a  member,  this  was  a  waiver  of 

proof. 
Held,  That  the  by-laws  re<iuiring  such  instructions  to  be  sent  upon  notice  of 

death  was  admissible  as  evidence. 

SOHOLFIELD,  C.  J. 

This  was  assumpsit,  brought  in  the  Circniit  Court  of  St.  Clair 
County,  by  the  widow  and  children  of  Charles  Spies,  deceased,  on 
a  certificate  of  membership  in  the  Covenant  Mutual  Benefit  Asso- 
ciation of  Illinois,  whereby  that  association  promised  to  pay  them 
$5,000  upon  the  death  of  Charles  Spies,  subject  to  certain  stipulated 
conditions  The  defense  interposed  upon  the  trial  in  the  circuit 
court  was  that  the  certificate  of  membership  was  canceled  by  the 
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association  on  the  fifth  day  of  December,  1882,  because  of  the  vio- 
lation by  the  said  Charles  of  a  clause  therein,  whereby  it  was 
provided  that  if  he  should  at  any  time  after  the  certificate  was 
issued,  use  alcoholic  stimulants  so  as  to  seriously  impair  his  health, 
the  certificate  should  become  null  and  void.  The  jury  found  the 
issues  for  the  plaintiffs,  and  assessed  their  damages  at  the  amount 
named  in  the  certificate.  The  court,  after  overruling  a  motion  for 
a  new  trial,  rendered  judgment  upon  the  verdict,  and  that  judg- 
ment was  affirmed,  on  appeal,  by  the  appellate  court  of  the 
fourth  district.  The  principal  controversy  in  the  circuit  and  appel- 
late courts  was  on  the  question  of  fact;  and  that  being  finally 
settled  against  appellant,  there  are  left  for  our  determination  but 
three  questions,  neither  of  which  is  of  difficult  solution,  nor  demands 
extended  discussion. 

Fkst.  It  is  contended  that  the  court  erred  in  refusing  to  give  the 
ninth  instruction  asked  by  th6  defendant,  which  was  as  follows: 
"  9th.  You  are  further  instructed  that  if  you  shall  be  satisfied  from 
the  evidence  that  the  contract  sued  on  required  the  annual  pay- 
ment of  $3  membership  fees  on  or  before  Septeinber  of  each 
year,  and  that  Charles  Spies  knew  of  the  requirements,  then  if  the 
jury  shall  believe  from  a  preponderance  of  the  evidence  that  Spies 
did  not  pay  the  membership  fee  for  1883,  and  made  no  tender  of  the 
money  to  defendant,  or  having  made  tender  of  it  fpiled  to  keep  the 
tender  good  by  bringing  the  money  into  court,  then  the  want  of 
such  payment  or  tender  would  not  continue  him  a  member  of  the 
defendant's  association."  The  certificate  of  membership  contains  a 
clause  marked  "  1,"  requiring  the  payment  of  an  annual  assessment 
of  three  dollars  on  or  before  the  first  day  of  September,  and 
whereby  the  assured  further  agrees  to  pay  on  the  death  of  every 
member  of  this  association  an  assessment  never  to  exceed  one 
dollar  and  twenty  cents."  And  the  next  clause  in  the  certificate, 
which  is  numbered  "2,"  is  as  follows: — 

"The  holder  of  this  certificate  further  agrees  that  if  the  said 
annual  or  special  assessments  and  collection  of  costs  are  not  received 
"by  the  association  within  thirty  days  from  date  of  notice,  then  this 
certificate  of  membership  shall  be  null  and  void,  and  of  no  effect." 
Very  clearly  the  effect  of  this  was  to  entitle  the  holder  of  the  certifi- 
cate to  notice  of  the  annual  assessment  before  a  default  would 
occur  for  its  non-payment.  It  was  competent  for  the  contracting 
parties  to  fix  their  own  terms  in  this  respect,  and,  having  fixed 
them,  they  must  abide  by  them.     Thirty  days  after  the  date  of  the 
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notice,  but  not  until  tben,  the  parties  have  contracted,  if  the  money 
is  not  paid,  the  certificate  shall  be  void.  There  was,  therefore,  no 
obligation  to  make  a  tender,  in  the  absence  of  a  notice,  for  the  pur- 
pose of  preventing  a  forfeiture;  and  the  instruction  was  properly 
refused.  Counsel  for  appellant,  in  their  argument,  concede  that  the 
non-payment  of  the  three  dollars  did  not  render  the  certificate 
void;  but  they  insist  that  the  payment  is  a  condition  precedent 
which  Spies  or  his  legal  representatives,  or  those  claiming  rights 
■  under  his  contract,  were  bound  to  perform  or  to  offer  to  perform 
before  he  or  they  could  ask  performance  upon  the  pai-t  of  the  appel- 
lant. This  is  a  concession  that  the  court  properly  refused  the  ninth 
instruction  as  asked.  The  proposition  contended  for  was  not  ruled 
upon  by  the  court,  and  it  is,  for  that  reason,  impossible  tbat  any 
error  can  be  assigned  in  regard  to  it.  It  is  not  before  us,  and  we  do 
not  express  any  opinion  upon  it.  Evidence  in  regard  to  a  tender  of 
three  dollars  was  before  the  jury,  and  no  specific  erroneous  ruling  of 
law  in  that  respect  being  pointed  out,  we  cannot  presume  error. 

Second.  An  objection  is  urged  that  the  circuit  court  erred  in 
permitting  appellee's  counsel  to  call  appellant's  secretary  to  the 
witness  stand,  on  two  different  occasions,  and  to  be  interrogated  as 
to  whether  he  had  speciiilly  sent  Spies  notice  of  his  annual  dues. 
Inasmuch  as  it  is  not  pretended  that  in  the  absence  of  such  notice, 
the  certificate  could  not  be  annulled  for  the  non-pajTuent  of  the 
amount,  it  is  evident  appellant  was  not  prejudiced  by  this  ruling. 
Providing  the  same  thing  twice,  when  the  first  proof  is  completed 
and  distinctly  understood,  is  a  useless  waste  of  time;  but  it  is  not 
perceived  nor  satisfactorily  shown  how  such  useless  proof  could 
improperly  affect  some  other  question. 

Third.  The  only  other  objection  raising  a  question  of  law  i» 
that  the  court  erred  in  admitting  in  evidence  a  by-law  of  appel- 
lant, as  follows:  "  Upon  receipt  of  notice  of  the  death  of  a  mem- 
ber of  the  association,  the  secretary  shall  immediately  forward  to 
the  representatives  of  the  deceased  the  proper  blanks,  and  full 
instructions  how  to  make  proofs  of  death.''  The  objection  assumes 
that  the  question  of  the  death  of  Spies  was  contested,  and  the 
onus  of  proof  on  appellees.  Primarily,  the  burden  is,  undoubtedly, 
on  the  plaintiffs  m  such  cases  to  prove  the  death;  but  that  proof 
may  be  waived.  The  record  here  shows  that  appellant  was  notified 
of  the  death  of  Spies,  and  requested  to  send  instructions  as  to  the 
proofs  required  of  that  fact,  and  the  appellant  thereupon,  instead 
of  sending  the  requested  instruction,  set  up  the  claim  that  Spies 
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waa  not  a  member  of  the  association  at  the  time  of  his  death 
and  that  the  certificate  has  been  canceled.  And  this  claim  has 
ever  since  been  consistently  adhered  to  throughout  the  litigation. 
This  was  a  waiver  of  the  proofs  of  death:  Gratton  v&  Metropolitan 
life  Ins.  Co.,  80  N.  Y.,  281;  May  on  Ins.,  Sec.  469.  We  incUne  to 
the  opinion  that  the  evidence,  if  proof  of  that  which  it  was  intro- 
duced to  establish  had  not  been  waived,  was  admissible.  Spies 
was  a  member  of  the  association.  The  by-laws  were  binding  upon 
the  association  and  all  its  members,  and  the  contract  was  made 
with  reference  to  the  powers  and  duties  of  the  association  as  fixed 
bv  its  charter,  and  its  by-laws  pursuant  thereto.  The  widow  and 
children  of  Spies  had  a  right  to  assume  and  rely  on  the  per- 
formance of  the  by-laws.  See  Protection  L.  Ins.  Co.  vs.  Foote,  79 
EL,  362;  Woodfin  vs.  Ashville  etc.  Co.,  6  Jones  (N.  C),  568.  Per- 
ceiving no  error  of  law  in  the  ruling  below,  the  judgment  will,  be 
affirmed. 

Judgment  affirmed. 
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SUPREME  COURT  OF  IOWA. 


Appeal  from  AvdvJbon   Circuit  CourL 


WEBSTER 

us. 
CONTINENTAL  INS.  CO.  of  New  York.*J 

Where  the  company  claimed  that  no  proofs  of  loss  had  been  famished,  and 
Uhe  insured  answered  that  such  proofs  had  been  waived,  the  company,  on 
motion,  is  entitled  to  have  it  specifically  stated  whether  the  waiver  was 
oral  or  written,  and  by  whom  ma<le. 

Action  on  a  policy  of  insurance  against  loss  or  damage  by  fire  and 
lightning.  Trial  by  jury.  Verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals. 

R.  W.  Baboer,  for  Appellant,  Continental  Ins.  Co.,  of  New  York. 

J.  L.  Stotts  and  Griggs,  Brainard  &  Griggs,  for  Appellee,  H.  Y. 
Webster. 

Seevebs,  J. 

In  the  fourth  division  of  its  answer,  the  defendant  pleaded  as  a 
defense  that  it  had  not  been  furnished  with  the  proofs  of  loss  required 
by  the  terms  of  the  policy.  To  this  defense  the  plaintiff  filed  a  reply, 
and  therein  pleaded — First,  that  all  the  proofs  required  by  the  laws 
of  Iowa  had  been  furnished,  as  shown  by  the  petition;  and  second, 
that  the  defendant  waived  further  proofs  than  such  as  had  been 
furnished.  The  defendant  filed  a  motion,  asking  that  the  reply 
be  made  more  specific,  and   the  plaintiff  be    required   to   state  * 

*  Opinion  filed.  Deo.  8,  1885 
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» 

First,  whether  the  waiver  pleaded  was  oral  or  in  writing;  and, 
second,  what  officer  or  agent  of  defendant  waived  or  undertook  to 
waive  the  same,  and  for  cause,  in  substance,  stated  that  the  defend- 
ant could  only  act  through  its  officers  or  agents,  and  that  it  had 
many  such  in  its  employ,  and  it  was  impossible,  from  the  reply, 
to  determine  by  what  officer  or  agent  the  waiver  pleaded  and 
relied  on  was  made.  The  first  ground  of  the  motion  was  sus- 
tained, and  the  second  overruled.  We  think  the  court  erred  in 
not  sustaining  the  entire  motion. 

The  defendant  can  alone  act  through  its  officers  and  agents,  and 
it  is  a  well-known  fact  that  insurance  companies  have  many  such. 
Now,  a  valid  and  sufficient  defense  was  pleaded,  to  avoid  which  the 
plaintiff  pleaded  that  such  defense  liad  been  waived  by  the 
defendant.  It  is  evident  that  this  was  done  by  some  officer  or 
agent.  The  defendant  could  not  reasonably  be  expected  to  know 
what  officer  or  agent  had  done  so.  The  plaintiff  did;  for  if  there 
was  a  waiver,  the  plaintiff  must  necessarily  know  who  made  it, 
just  as  certainly  as  Jie  knew  whether  it  was  in  writing  or  not. 
The  defendant,  in  order  to  be  fully  prepared  to  successfully  con- 
trovert the  waiver  pleaded  by  the  plaintiff,  must  be  prepared  at 
the  trial  to  produce  the  evidence  of  every  officer  or  agent  of  the 
company  who  had  authority  to  make  such  waiver.  This  is  asking 
too  much  of  any  litigant.  Common  fairness,  in  making  up  the 
issues,  we  think,  requires  that  the  plaintiff*  should  state  who  made 
the  waiver  reHed  on  to  avoid  the  defense  pleaded.  There  are 
several  other  questions  in  the  case  which,  in  the  view  we  have 
taken,  we  deem  it  unnecessary  and  possibly  improper  to  determine. 
Reversed. 


Digitized  by  VjOOQIC 


150  Report  of  Deciaions.  [Feb., 


LOWER  COURT  DECISIONS. 


RIGHTS  OF  TONTINE  POLICY-HOLDERS. 


Supreme  Court  of  New   York. 


FRANCP:S  H.  SIMONS. 

V8. 

NEW  YORK   LIFE  INSl'KANCE  COMPANY. 

Where  the  authority  of  the  agent  a.s  to  representations  was  limited  t.o  the 
•written  statements  in  the  ai)plicatiou,  and  the  plaintiff  was  aware  of  this 
through  the  policy,  and  a  prospectus  was  also  read  to  her  setting  forth  the 
full  nature  of  the  tontine  plan,  which  prospectus  was  in  evidence,  farther 
oral  representations  of  the  agent  were  immaterial,  and  not  admissihle  to 
show  fraudulent  representations  on  the  part  of  the  company. 

Evidence  of  failure  on  the  part  of  the  company  to  carry  out  the  contract  is 
inadmissible  under  a  charge  of  fraud  in  the  shape  of  an  inducement  to  enter 
into  it,  and  evidence  of  such  fraud  is  inadmissible  under  charge  of  failure 
to  carry  it  out. 

No  rights  accrue  uinler  a  tontine  contract  until  the  tontine  period  has  ex- 
pire<l. 

A  tontine  policy  is  not  a  gambling  contract,  and  the  scheme  does  not  affect 
the  status  of  a  policy  as  a  life  insurance  contract. 

A  representation  that  the  surplus  from  tontine  policies  should  be  set  aside, 
does  not  require  that  the  moneys  received  should  be  separated,  but  only 
that  a  separate  account  of  the  same  should  be  kept. 

Dtkmam,  J. 

On  the  15th  day  of  February,  1875,  the  plaintiff  procured  from  the 
defendant  a  poHcy  of  insurance  on  the  life  of  her  husband  in  the 
amount  of  $5,000,  on  what  is  called  the  tontine  investment  policy 
plan;  which  seems  to  be  a  plan  with  a  double  aspect  In  the  first 
place,  the  person  is  insured  in  the  amount  of  five  thousand  dollars 
for  the  term  of  his  natural  life,  with  the  conditions  and  restrictions 
usual  in  an  ordinary  life  policy. 

Then  it  was  provided  that  the  policy  was  issued  and  accepted  on 
certain  special  agreements  and  conditions  relative  to  policies  on  the 

*  Decision  rendered,  Dec.  18,  IStifi. 
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tontine  investment  policy  plan,  and  tbey  were  substantially  as 
follows: — 

The  policy  was  issued  on  the  tontine  investment  policy  plan,  and 
the  tontine  dividend  period  was  to  be  completed  on  the  eleventh 
day  of  February,  1885.  No  dividend  was  to  be  allowed  or  paid 
upon  the  policy,  unless  the  person  whose  life  was  insured  should 
survive  until  the  completion  of  the  tontine  dividend  period,  and 
unless  the  pohcy  should  then  be  in  force,  all  surplus  or  profits  from 
such  policies  on  the  tontine  investment  pohcy  plan  as  should  cease 
to  be  in  force  before  the  completion  of  their  respective  tontine  divi- 
dend periods,  were  to  be  apportioned  equitably  among  such  policies 
of  the  same  class  as  should  complete  their  tontine  dividend  periods 
in  the  same  year. 

After  the  completion  of  the  tontine  dividend  period,  on  the 
eleventh  day  of  February,  1885,  if  the  policy  had  not  been  previously 
terminated  by  lapse  or  death,  the  accumulation  apportioned  to  this 
pohcy  secured  to  the  assured  one  of  the  following  benefits: 
"  First.  To  apply  the  accumulated  dividend  to  the  purchase  of  an 
annuity  during  the  continuance  of  the  life  of  the  insured,  payable 
to  the  insured  or  aasigns.  Second.  To  continue  the  assurance  for 
the  original  amount,  and  withdraw  the  accumulated  dividend  upon 
this  pohcy  in  cash,  payable  to  the  insured  or  assigns.  Thii-d.  To 
withdraw  tlie  entire  equity  (i.  e.  the  accumulations  that  belong  to 
this  policy)  in  cash.  Fourth.  To  convert  the  entire  equity  into  its 
equivalent  in  a  paid-up  policy,  without  participation  in  profits,"  in 
comphance  with  a  proviso  not  material  here.  "  Fifth.  The  conver- 
sion of  the  entire  equity  into  an  annuity,  to  continue  during  the  hfe 
of  the  insured."  All  these  benefits  were  at  the  option  of  the 
insured. 

The  premiums  were  paid  down  to  the  eleventh  day  of  February, 
1880,  and  then  the  policy  lapsed  for  non-payment  of  premiums, 
according  to  one  of  its  conditions. 

There  was  a  stipulation  in  the  body  of  the  policy  that  no  repre- 
sentation made  by  the  person  procuring  the  apphcatlon  therefor 
should  be  binding  on  the  company  unless  the  statement  was  reduced 
to  ^vriting  and  presented  to  the  officers  of  the  company  at  the 
home  office  in  the  application.  There  was  no  such  statement  in  the 
apphcatlon  for  this  policy. 

The  plaintiff  commenced  this  action  in  the  year  1882,  while  her 
husband  was  yet  ahve.  Scitting  out  in  her  complaint  the  substance 
of  the  policy,  and  a  description  of  the  tontine  principle,  and  alleging 
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that  at  the  time  of  the  issuance  of  the  policy  the  defendant  repre- 
sented to  the  husband  of  the  plaintiff,  who  was  her  agent  in  that 
"behalf,  that  the  policy  about  to  be  issued  had  many  and  great 
advantages  over  the  ordinary  form  of  insurance,  and  among  other 
things  stifced  the  principle  of  the  tontine  plan  substantially  as  it  was. 
That  the  plaintiff  relied  solely  and  entirely  on  the  representations  so 
made,  and  accepted  the  policy  on  such  reliance.  *  That  such  rei)re- 
sentations  were  false  and  fraudulent,  and  that  the  defendant  did  not 
perform  the  obligation  assumed  by  the  policy  in  many  respects, 
which  are  specified,  and  that  by  reason  of  the  violation  of  the  con- 
tract by  the  defendant,  the  benefits  of  the  same  have  been  lost  to 
the  plaintiff  to  her  damage  of  twenty-five  hundred  dollars,  which 
she  seeks  to  recover  in  this  action. 

The  complaint  was  dismissed  on  the  trial,  and  the  cause  comes 
here  on  appeal  from  that  judgment. 

On  the  ti'ial  it  appeared  that  the  application  was  made  to  the  hus- 
band of  the  plaintiff'  by  an  agent  of  the  company,  who  produced  a 
pamphlet  issued  by  the  company,  from  which  he  read  portions  him- 
self and  allowed  the  husband  to  read  it  also. 

The  counsel  for  the  plamtiff  read  from  this  pamphlet  a  description 
of  the  tontine  principle,  and  an  explanation  of  its  peculiarities  and 
advantages  substantially  as  they  were  set  out  in  the  complaint.  The 
counsel  for  the  plaintiff  then  asked  her  husband,  who  was  a  witness 
for  her,  this  question :  "  What  further  representations  did  he  (the 
agent)  make  to  you  at  the  time  in  regard  to  the  advantages  of  this 
tontine  investment  plan  as  compared  with  other  plans  of  insurance?" 

This  was  objected  to  and  excluded,  and  then  various  other  ques- 
tirins  were  propounded  to  the  witness  with  a  view  of  presenting 
the  same  question  in  various  aspects  and  all  the  testimony  was 
excluded. 

The  witness  then  testified  that  the  agent  made  statements  and 
explanations  of  the  tontine  plan  in  addition  to  those  conttiined  in 
the  pamphlet,  and  was  asked  what  those  statements  were.  That 
testimony  was  also  excluded. 

This  question  was  also  asked  and  rejected: — 

"  Question.  In  accepting  this  policy  did  you  rely  upon  the  repre- 
sentations made  to  you  touching  the  advantages  of  this  plan  over 
other  plans,  and  touching  the  manner  in  which  the  funds  or  profits 
accruing  to  the  assured  were  to  be  kept  and  preserved  ?" 

The  court  decided  that  the  counsel  might  inquire  as  far  as  the 
pamphlet  was  concerned,  and  that  the  inquiry  must  be  so  limited. 
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In  the  application,  one  of  the  questions  ksked  of  the  plaintiff 
was,  whether  the  tontine  plan  had  been  fully  explained  to  her,  and 
whether  she  authorized  the  company  to  retain  the  dividends  on  the 
pohcy  thereby  applied  for,  and  to  place  the  same  in  a  reserve  fund 
in  which  she  was  to  participate,  in  accordance  with  the  pro\'iaions 
made  by  the  company  regarding  policies  in  the  same  class  she  had 
selected,  and  not  otherwise,  and  her  answer  was  in  the  affirmative. 

It  was  the  claim  of  the  plaintiff's  counsel,  on  the  argument  of  this 
appeal,  that  this  action  was  for  fraud,  and  that  the  exclusion  of  the 
representation3  made  by  the  agent  of  the  defendant  when  he  solic- 
ited the  application  was  erroneous,  because  the  fraud  was  then  and 
there  perpetrated  by  him  in  that  way. 

The  answer  to  this  seems  to  be  that  the  power  and  authority  of 
the  agent  to  make  representations  were  limited  to  statements  made 
in  writing  and  presented  to  the  officers  of  the  company  in  the  appli- 
cati(m,  and  the  plaintiff  was  made  aware  of  this  restriction  because 
it  is  contained  in  the  pohcy  itself ;  more  than  that,  the  pamphlet, 
containing  a  full  and  truo  description  and  representation  of  the  ton- 
tine plan  of  insurance,  was  read  by  the  agent  of  the  plaintiff,  and 
there  was  no  concealment  or  misrepresentation  on  that  subject.  If, 
after  that,  the  agent  made  representations  respecting  the  advantages 
of  the  plan  over  other  systems  and  forms,  they  were  quite  immate- 
rial, and  amounted  simply  to  recommendation  and  opinion.  They 
had  no  tendency  to  deceive  or  mislead  the  plaintiff'  or  her  husband 
so  long  as  the  plan  itself  was  explained  to  and  understood  by  them. 

Commendation  is  not  representation;  even  exaggeration  differs 
widely  from  intentional  falsehood;  general  assertions  as  to  value  or 
advantage  cannot  be  made  the  basis  of  an  action  for  deceit;  an 
expression  of  opinion  is  not  a  representation  of  fact  upon  which  a 
charge  of  fraud  can  be  predicated.  Even  assuming  that  there  was 
misrepresentation  by  the  agent,  the  plaintiff  was  not  misled,  for  the 
whole  of  the  system  was  laid  before  her  truly  by  the  reading  of  the 
pamphlet.  These  reas(ms  seem  to  be  a  sufficient  justification  of  the 
mhng  which  rejected  the  representations  of  the  defendant's  agent 
beyond  the  facts  embodied  in  the  pamphlet.  If  there  be  no  proof 
of  the  perpetration  of  a  fraud,  aside  from  the  declaration  of  the 
defendant's  agent,  not  reduced  to  >vriting  as  contemplated  by  the 
policy  of  insurance,  then  there  should  be  no  recovery  on  that 
ground.  All  the  representations  by  the  company  were  contained  in 
the  pamphlet,  and  that  stated  the  plan  of  tontine  insurance,  as 
carried  into  practice  by  the  defendant,  with   accuracy;  and  the 
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plaintiff  was  notified  that  the  agent  was  not  authorized  to  make  anj 
further  or  other  statements  except  in  a  particular  manner  which  was 
not  pursued. 

The  complaint  in  this  action  wears  two  aspects  not  entirely  con- 
sistent with  each  other.  It  alleges  that  at  the  time  of  the  issuance 
of  the  policy  certain  false  and  fraudulent  representations  were  made, 
that  the  plaintiff  reHed  on  them  and  believed  them  and  accepted  the 
policy.  Then  it  is  alleged  that  such  representations  were  false  and 
fraudulent,  and  that  the  defendant  violated  them  in  several  particu- 
lars which  are  specified.  Then  it  is  charged  as  a  result  of  the  facts 
stated,  "  that  by  reason  of  the  violations  and  breach  of  contract  as 
aforesaid  on  the  part  of  the  said  defendant,  the  benefits  of  said  con- 
tract have  been  lost  to  the  said  plaintiff  to  her  damage  in  the  sum 
of  twenty-five  hundred  dollars,"  and  judgment  is  demanded  for  that 
sum.  Evidence  of  the  failure  of  this  company  after  this  contract 
was  made,  to  execute  and  carry  it  out,  w  is  inadmissible  under  the 
charge  of  fraud  perpetrated  as  an  inducement  to  its  foundation 
before  it  had  its  inception,  and  so  conversely  testimony  to  estabUsh 
fraud  perpetrated  before  tliis  contract  ^as  consummated,  as  induce- 
ment to  make  it,  was  not  proper  or  material  under  the  charge  of  a 
breach  or  failure  to  perform  the  contract  after  its  execution. 

Then,  in  the  points  submitted  by  the  appellant  on  this  appeal,  it  is 
stated  that  the  action  is  brought  to  recover  damages  by  reason  of 
false  representations  and  breach  of  contract. 

It  was  also  claimed  by  the  appellant  that  the  action  was  for  fraud, 
and  therefore  she  had  the  right  to  prove  all  the  representations 
made  by  the  agent  of  the  defendant  when  the  contract  was  made. 

Our  examination  of  the  case  has  thus  far  proceeded  on  that 
theory',  and  we  have  so  far  found  nothing  for  its  support. 

In  the  examination  of  the  case  on  the  other  theory,  it  is  to  be 
remarked  that  at  the  time  of  the  commencement  of  this  action,  the 
tontine  period  of  ten  years  had  not  expired.  So  that  she  had  no 
interest  in  the  tontiue  fund,  and  it  could  not  appear  that  she  ever 
would  have,  for  her  husband  might  not  survive  this  tontine  period; 
until  the  expiration  of  that  period  in  the  lifetime  of  her  husband,  she 
had  no  rights  in  the  fund.  Both  the  expiration  of  the  period  and 
the  survival  of  her  husband  were  conditions  precedent  to  the  accni- 
ing  of  any  rights  to  the  plaintiffs  in  such  fund. 

Neither  do  we  find  evidence  of  any  breach  of  the  contract  by  the 
defendant.  The  breach  alleged  is  that  the  defendant  did  not,  from 
the  inception  of  the  policy,  or  of  the   class  of  policies  to  which  it 
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belongs,  or  at  any  time,  keep  tbe  funds  arising  therefrom  separate 
and  apart  from  the  funds  of  the  company,  and  did  not  invest  the 
same  separately  for  the  benefit  of  the  plaintiff  and  other  persons  of 
the  same  class,  but,  on  the  contrary,  mingled  the  same  with  the 
general  funds  of  the  company. 

In  answer  to  this,  it  is  to  be  said  tliat  there  is  no  proof  of  any 
undertaking  or  agreement  on  the  part  of  the  company  to  keep  such 
fund  separate  from  the  other  funds  of  the  company,  and  no  reason 
is  disclosed  for  so  doing. 

Further,  it  is  to  be  said,  that  the  plaintiff  has  forfeited  all  her 
rights  under  the  policy  named  as  a  contract  o;  insurance,  by  the 
failure  to  pay  the  annual  premiums,  and  so  her  rights  are  foreclosed 
for  that  reason  on  this  branch  of  the  case. 

The  contract  was  not  resdnded  by  the  plaintiff,  and  she  did  not 
refuse  to  pay  the  premiums  on  that  ground;  neither  is  the  complaint 
framed  on  the  theory  of  a  rescission.  The  action  is  not  for  money 
had  and  received  or  improperly  obtained,  but  for  the  recovery  of 
damages. 

It  was  claimed  by  the  counsel  for  the  appellant,  on  the  argument, 
that  this  insurance  contract  was  a  gambling  contract,  and  that  the 
plaintiff  was  in  effect  betting  on  the  chances  of  the  continuance  of 
her  husband's  life,  beyond  the  tontine  period  of  ten  years,  and  that 
the  company  had  bet  against  her.  We  cannot  assent  to  this  view. 
AU  insurance  is  bafecd,  more  or  lescJ,  on  the  doctrine  of  chances;  but 
they  ai*e  by  no  means  ganibUng  contracts,  unless  they  are  wager 
poHcies,  and  then  they  are  void  in  law.  But  this  consideration 
need  not  be  further  pursued,  for  t  -  j  plaintiff  can  obtain  no  advan- 
tage from  the  position,  even  if  it  be  tenable.  Her  action  is  not 
based  on  the  law  against  gaming,  and  she  is  in  pari  delicto,  even  if 
the  contract  was  immoral  and  void. 

This  policy  is  a  policy  of  insurance  on  the  life  of  the  plaintiff's 
husband,  payable  at  his  death,  if  the  annual  premiums  have  been 
paid  and  the  poUcy  is  in  force  at  that  time.  So  far  as  that  con- 
tract of  insurance  is  concerned,  there  is  no  claim  that  the  defendant 
has  not  fully  complied  with  its  undertaking. 

One  part  of  every  premium  is  set  aside  to  accumulate  as  a  fund 
toward  the  payment  of  the  policy  when  it  becomes  a  claim  against 
the  company.  That  fund  is  called  the  reserve  fund.  Another  paii 
of  the  premium  is  consumed  in  paying  the  costs  of  insurance  and 
expenses. 

The  remaining  third  part,  augmented  by  the  excess  of  interest 
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earned  upon  the  reserve  of  the  poh^n-,  is  surplus.  Under  an  ordi- 
nary poHcy,  this  surplus  is  annually  returned  to  m  policy-holder  in 
some  way  agreed  on,  and  is  commonly  called  dividend.     * 

On  this  policy  has  been  eiipfrafted  the  system  called  tontine,  under 
which  that  sm-plus,  instead  of  beinjT  divided  and  paid  to  the  policy- 
holders, goes  to  a  fund  called  the  tontin?  fund,  tlie  amount  being 
credited  to  the  pirticular  class  to  wliich  tlie  poli(^y  belongs.  Wlien 
a  policy  lapses,  tlie  reserve  value  becomes  profits,  and  under  this 
scheme  such  profits  are  divided  among  the  surviving  lioldei-s  of  the 
various  classes. 

Bach  in  substance  is  tbe  tontine  scheme,  and  such  it  was  represented 
to  be  by  the  pamphlet  issued  by  the  company,  and  read  in  evidence 
on  the  trial  of  tliis  action.  The  annexation  of  the  plan  to  the  policy 
did  not  invade  nor  vary  the  legal  effect  of  that  instrument  as  a 
poHcy  of  insurance  for  life.  It  merely  constituted  a  consent  for  the 
retention  of  the  surplus  dividend  by  the  compnny  during  the  tontine 
period,  at  tje  termination  of  which  the  accumulations  from  all 
sonnies  are  to  be  divided  among  the  surviving  holders  of  policies  of 
that  chiss  in  existence  The  rehires  \ntation  complaiTied  of  had  refer- 
ence only  to  tlie  surplus  dividends  left  witli  tlie  company  by  consent 
of  the  insured  for  accumul;iti(m  dunng  the  tontine  period. 

The  allegation  of  the  complaint,  however,  is  that  the  fund  arising 
from  premiums  i)aiii  upon  policies  belon{»ing  to  the  tontine  class 
were  to  be  kept  se2)arate  and  distinct  from  premiums  paid  upon 
other  classes  and  kinds  of  policies  issued  by  the  defendant,  and 
would  be  separ.itel\  k('i)t  invested  and  accumulated  in  trust  for  the 
]>enefit  of  the  surviving  members  of  the  tontine  class. 

If  such  representations  were  nitide  by  the  agent  to  the  plaintiff 
and  her  husband,  they  had  full  information  thjit  tlie  tontine  scheme 
contemplated  nothing  of  that  kind. 

In  the  portion  of  the  pamphlet  read  in  evidence  on  the  trial  by 
the  counsel  for  the  plaintiff,  it  was  stated  distinctly  that  the  annual 
surplus  arising  from  the  policies  in  each  class  w  uld  be  set  aside  to 
accumulate  for  the  stipulated  number  of  years;  not  that  the  fund 
arising  from  the  premiums  was  to  be  set  aside  nor  that  any  separate 
investment  was  to  be  made. 

The  representation,  therefore,  had  reference  to  a  subject  which 
had  been  fully  explained  to  the  husband  of  the  plaintiff  from  the 
same  pamphlet,  and  a  false  guarantee  or  representation  can  be 
founded  on  nothing  that  is  open  and  visible  and  well  understood. 
Tney  only  apply  to  secret  defects  and  unexplained  faults. 
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Again,  these  representations,  taken  at  their  worst,  related  only  to 
the  future. 

No  fact  was  misrepresented,  and  the  sole  claim  is  that  in  tl  e 
future  the  tontine  fund  was  to  be  invested  and  handled  separately. 
That  at  most  would  constitute  a  condition  subsequent  in  the  con- 
tioct,  for  the  violation  of  which  the  plaintiff  might  obtain  appropriate 
redress. 

The  plaintiff  has  no  interest  in  the  mode  of  investing  and  handling 
these  funds.  Her  interest  is  subserved  if  the  persons  ^Insured  on 
this  plan  are  divided  into  classes  and  separate  accounts  are  kept  wdth 
each  class  on  the  books  of  the  company. 

It  appeared  in  evidence  that  this  had  been  done,  and  that  each 
policy  was  credited  annually  with  the  surplus  dividend  it  would  have 
received  each  year  if  it  had  not  been  a  tontine  pohcy.  Also,  that 
when  any  policy  in  the  class  lapsed  for  non-payment  of  premiums  cr 
any  other  cause,  or  matured  by  death,  the  amount  of  its  accrued 
dividends  so  credited,  augmented  by  compound  interest,  was  cred- 
ited to  the  class. 

This  is  in  full  compliance  with  the  declaration  in  the  pamphlet, 
that  the  annual  surplus  arising  from  the  policies  in  each  class  wiU  be 
set  aside  for  accumulation. 

So  it  appeared  that  all  the  legal  rights  of  the  plaintiff  were  prop- 
erly guarded  and  secured. 

We  cannot  discover  that  the  counsel  for  the  appellant  claimed 
on  the  argument  of  this  appeal  that  the  statements  of  the  tontine 
plan  in  the  policy  and  in  the  pamphlet  were  indefinite  or  uncertain, 
for  the  statement  is  very  plain  and  very  easily  understood,  and  no 
testimony  of  experts  or  vritnessss  of  any  kind  is  required  for  its 
elucidation  or  comprehension. 

It  must  be  borne  in  mind  after  all,  that  the  plaintiff  never  acquired 
any  vested  rights  in  the  tontine  fund,  because  she  voluntarily  ceased 
the  payment  of  premiimis,  and  her  policy  lapsed  for  that  reason 
before  the  expiration  of  her  tontine  period. 

We  can  discover  no  ground  upon  which  a  recovery  for  the  plaintiff 
can  be  founded. 

We  have  examined  carefully  all  the  exceptions  taken  on  the  trial 
and  find  no  error,  and  our  conclusion  is  that  the  complaint  was  prop- 
erly dismissed.     The  judgment  should  be  affirmed  vnth  costa 

Babnard,  p.  J.,  and  Pratt,  J.,  concur. 
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NOTICE  OF  CANCELLATION  TO  AGENTS. 


Supej^lor  Court  of  Netv  York. — General    Term, 


SAMUEL  VON  WIEN,  Appellant, 

SCOTTISH  UNION  AND  NATIONAL  IN8.  CO.,   Respovdent* 

The  agent  of  tlie  insured  for  the  piiri)08e  of  procuring  insurance,  in  not  from 
that  fact  his  agent  to  receive  notice  of  cancellation. 

The  case  is  not  affected  by  a  clause  that  tlie  insurance  broker  shall  be  deemed 
the  agent  of  the  insured  in  any  transaction  relating  to  the  insurance,  for 
notice  of  cancellation  does  not  relate  to  the  insurance. 

The  delivery  of  the  policy  without  payment  of  )>reniiuni  raises  a  presumption 
that  credit  was  intended,  but  in  such  case  otW'V  to  return  a  premium  is  un- 
necessary. 

Before  Freedman  and  Truax,  JJ. 

Appeal  from  judgment  entered  on  the  verdict  of  a  jury  and  from 
an  order  denying  a  motion  for  a  new  trial  on  the  judge's  minutes  on 
the  grounds  set  forth  in  sec.  999  of  the  Code  of  Civil  Procedure. 

The  action  was  brought  to  recover  upon  a  policy  of  insurance  for 
a  loss  sustained  by  fire. 

Benno  Loewy,  for  AppellanL 
Wetmore  k  Jenneb,  for  Besprndent, 

Truax,  J. 
The  trial  judge  erred  in  allowing  the  defendant  to  prove  that  it 
had  given  notice  of  the  cancellation  of  the  policy  to  Rieger,  or  in 

other  words,  it  was  error  to   hold   that  Keiger  was  the  plain tifTs 

'1  "  ■  ' 

*  Decition  rendered.  December  7, 18b6. 
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agent  to  whom  notice  of  the   cancellation   of  the  policy  could  be 
given. 

The  evidence  shows  that  Rieger  was  employed  by  the  plaintiff  to 
procure  cert-iin  insurance,  and  that  he  procured  that  insurance. 
His  employment — his  agency— then  ended,  and  notice  to  him  was  not 
notice  to  plaintiff. 

The  defendant  claims  that  Spitzer  was  plaintiff's  agent  and  that 
Rieger  was  Spitzer's,  and  therefore,  plaintiff's  agent.  But  there  is 
no  evidence  that  tends  to  show  that  Spitzer  was  plaintiffs  agent  for 
any  other  purpose  than  the  purpose  of  procuring  insurance. 

When  the  insurance  was  procured,  his  agency  ended. 

This  view  of  the  case  is  not  affected  by  the  clause  of  the  policy, 
that  the  insurance  broker  "  shall  be  deemed  to  be  the  agent  of  the 
insured  in  any  transaction  relating  to  the  insurance." 

The  giving  notice  of  cancellation  of  the  policy  does  not  relate  to 
the  insurance  ;  it  relates  to  the  cancellation  of  the  contract  of  insur- 
ance and  not  to  the  making  of  such  contract.  An  authority  to  make 
a  contract  for  another  does  not  carry  with  it  by  implication,  author- 
ity to  cancel  that  contract  :  Hodge  vs.  S^^curity  Ins.  Co.,  33  Hun, 
583  ;  Stillwell  vs.  Mut.  Life  Ins.  Co.,  72  N.  Y.,  385;  Van  Valken- 
burgh  vs.  Lenox  Fire  Ins.  Co.,  51  N.  Y.,  469;  Grace  vs.  American 
Central  Ins.  Co.,  109  U.  S.,  278. 

This  rule  works  no  hardship  to  the  insurer.  The  right  to  cancel 
the  contract  of  insurance  still  remains.  It  onl}  requires  that  notice 
of  cancellation  shall  be  given  to  the  insured,  or  to  his  agent  to  whom 
he  has  given  an  authority  to  receive  such  notice. 

The  cases  of  Rohrbach  vs.  Germania  Fire  Ins.  Co.,  62  X.  Y.,  47, 
and  Alexander  vs.  Germania  Fire  Ins.  Co.,  QQ  N.  Y.,  464,  deal  with 
matters  before  the  issuing  of  the  poHcy  (Whited  vs.  Germania  Fire 
Ins.  Co.,  76  N.  Y.,  419),  and  the  court  of  appeals  say  in  the  case  last 
cited  that  it  has  not  yet  extended  the  clauses  of  the  poLcy  quoted 
above  beyond  matters  that  occurred  before  the  issuing  of  the  poHcy 
(p.  419),  I  cannot  find  that  it  has  extended  that  clause  any  further 
since  the  decision  of  the  Whited  case. 

This  remark  is  to  be  borne  in  mind  while  considering  the  case  of 
Standard  Oil  Co.  vs.  Triumph  Ins.  Co.,  64  N.  Y.,  85,  in  which  case 
the  persons  who  procured  the  insurance  were  the  plaintiff's  agents, 
generally  for  placing  and  keeping  upon  plaintiffs  property  a  large 
line  of  insurance  (see  p.  86),  and  they  returned  the  poHcy  for  can- 
cellation (87).  The  question  of  notice  of  cancellation  to  an  agent  is 
not  in  that  case. 
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The  policy  of  insurance  was  delivered  to  the  plaintiff  without  re- 
quiring the  payment  of  the  premium. 

This  raises  the  presumption  that  a  credit  was  intended  and  the 
policy  is  valid  :  Washoe  Tool  Co.  vs.  Hibemia  Ins.  Co.,  66  N.  T., 
613;  Angellvs.  Hartford  Fire  Ins.  Co.,  59  N.  Y.,  171;  Bowman  vs. 
Agricultural  Ins.  Co.,  59  N.  Y.,  527.  But  the  fact  that  credit  was 
given  does  not  make  it  necessary  for  the  defendant  to  offer  to  return 
a  premium  that  it  never  had  received. 

The  judgment  and  order  appealed  from  are  reversed  and  a  new 
trial  is  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
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SUPREME  AND  CIRCUIT  COURTS,  AND  IN  THE 

STATE  SUPREME  COURTS. 


From  eetiificd  transciipis  in  <ntr  possession. 


SCPEEME  COUBT  OF  THE  UNITED  STATES. 

OoTOBEB  Tebm,  1885. 


In  Error  to  (he  Cvcuii  Court  of  the  United   Stales  for  the   Eastern 
District  (f  New    York, 


LIVERPOOL  &  LONDON  &  GLOBE  INS.  CO.,  ] 

Piaimiff  in  Error, 

AMELIA  AUGUSTA  GUNTHER,  Exbcutbix,  and 
GEORGE  A.  GUNTHER,  Exbcutob  op 
CHARLES  GODFREY  GUNTHER,  De- 
ceased.''' 

The  policy  on  a  hotel  provided  that  the  assnred  shonld  not  keep  any  bnming 
fluid  without  written  permission;  that  kerosene,  carbon  oils  of  any  descrip- 
tion, or  any  other  inflammable  liquid,  are  not  to  be  stored,  used,  kept,  or 

•  Decision  reudered.  December  21,  UM6. 
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allowed  on  the  premisesy  temporarily  or  permanently,  for  sale  or  otherwise, 
without  written  penniHsion,  except  the  mie  of  refined  foal,  kerosene,  or 
otlier  carbon  oil  for  lights  it*  the  same  is  drawn  and  the  lamps  tilled  by 
daylight.     Otherwise,  the  policy  shall  be  null  and  void. 

HeliJj  That  an  averment  of  the  keeping  and  nsing  of  kerosene  in  violation  of 
the  condition  snflSciently  alleges  its  use  otherwise  than  for  lights,  and  its 
drawing  otherwise  than  by  daylight. 

HeJdj  That  a  violation  of  the  conditions  by  anv  one  permitted  by  the' insured 
to  occupy  and  control  the  premises,  is  a  violation  by  the  insured. 

Held,  That  an  indorsement  on  the  po'icy  of  privilege  to  nse  gasoline  gas,  gas- 
ometer, blower,  and  generator  being  distant  sixty  feet  from  building,  did 
not  sanction  the  keeping  or  storing  of  gasoline,  except  as  netnled  for 
actual  UHC  in  the  apparatus,  and  where  such  use  of  the  ajiparatus  had  been 
discontinued,  the  further  keeping  was  not  authorized. 

Statement 

This  is  an  action  at  law  brought  by  Charles  Godfrey  Ghinther,  a 
citizen  of  New  York,  in  the  supreme  court  of  that  State,  against  the 
plaintiff  in  error,  a  corporation  created  by  the  laws  of  Great  Britain, 
and  consequently  an  alien,  and  by  the  latter  removed  into  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New 
York.  There  was  a  verdict  and  judgment  for  the  plaintiff  below, 
brought  here  for  review  by  this  writ  of  error. 

The  object  of  the  action  was  to  recover  the  amount  claimed  to  be 
due  on  two  policies  of  fire  insurance,  issued  by  the  defendant  below, 
in  favor  of  the  plaintiff,  one  for  $20,000  on  the  tWo-story  hotel,  frame 
building,  with  one-story,  frame  kitchen,  and  two-story,  frame  pavilion 
building  adjoining  and  communicating,  situate  in  Gravesend  Bay,  of 
Bath,  Kings  County,  Long  Island ;  $1,000  on  the  two-story,  frame 
stable  occupied  in  part  as  a  dwelling,  and  $200  on  frame  bathing- 
hous3S.  and  the  other  for  $8,500  on  the  contents  of  the  buildings 
insured  The  loss  by  fire  is  alleged  to  have  occurred  on  August 
16th,  1879,  while  both  policies  were  in  force. 

The  execution  of  the  policies  and  the  fact  of  the  destruction  by 
fire  of  the  insured  premises  were  admitted  by  the  answer,  which, 
however,  denied  generally  all  the  allegations  of  the  complaint  not 
expressly  admitted,  or  otherwise  controverted  in  the  answer,  and,  in 
addition,  set  out  the  following  special  defense: — 

*^  Tenth.  For  a  separate  and  distinct  defense  to  the  causes  of 
action  alleged  in  the  complaint,  in  addition  to  the  matters  and 
things  hereinbefore  set  foiih,  the  defendant  avers  that  it  was  pro- 
vided in  and  by  the  terms  and  conditions  of  said  policies  of  insur- 
ance, among  other  things,  as  follows :  '  If  the  assured  shall  keep 
gunpowder,  fireworks,  notro-glycerine,  phosphorus,  saltpeter,  nitrate 
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of  Boda,  petroleum,  naphtha,  gasoline,  ben2dne,  benzole,  or  benzine 
varnish,  or  keep  or  use  camphene,  spirit  gas,  or  any  burning  fluid, 
or  chemical  oils,  without  written  permission  in  this  policy,  then  and 
in  every  such  case  this  policy  shall  be  void;'  and  further,  'That 
petroleum,  rock-earth,  coal,  kerosene,  or  carbon  oils  of  any  descrip- 
tion, whether  crude  or  refined ;  benzine,  benzole,  naphtha^  cam- 
phene, spirit  gas,  burning  fluid,  turpentine,  gasoline,  phosgene,  or 
any  other  inflammable  liquid,  are  not  to  be  stored,  used,  kept,  or 
allowed  on  the  above  premises,  temporarily  or  permanently,  for  sale 
or  otherwise,  unless  with  written  permissdon  indorsed  on  this  policy, 
excepting  the  use  of  refined  coal,  kerosene,  or  other  carbon  oil  for 
lights,  if  the  same  is  drawn  and  the  lamps  filled  by  daylight;  other- 
wise, this  policy  shall  be  null  and  void.* 

"And  the  defendant  avers  that  the  said  conditions  of  insurance 
were  broken  and  violated  on  the  part  of  the  plaintiff,  among  other 
things,  in  that  without  written  permission  of  the  defendants,  m- 
dorsed  on  said  policies  or  otherwise,  there  were  stored,  used,  kept, 
and  allowed  on  the  insured  premises  mentioned  and  described  in 
said  policies,  benzine  or  benzole,  or  other  inflammable  burning  fluids 
or  liquids,  prohibited  by  said  policies,  and  defendant  avers  that  the 
fire  mentioned  and  referred  to  in  the  complaint  originated  and 
was  caused  by  such  storing,  using,  keeping,  and  allowance  of  Such 
prohibited  articles  on  said  insured  premises,  and  defendant  avers 
that  it  is  advised,  and  believes  that,  by  reason  of  the  premises,  the 
said  polices  became  and  were  null  and  void." 

Each  of  the  two  policies,  after  the  description  of  the  premises 
insured,  contained  the  following  clause:  "Privilege  to  use  gasoline 
gas;  gasometer,  blower  and  generator  being  underground  about  60 
feet  from  main  buildmg,  in  vault;  no  heat  employed  in  process." 
Among  the  conditions  in  the  body  of  the  policies  is  also  the  fol- 
lowing:— 

"Petroleum,  rock- earth,  coal,  kerosene,  or  carbon  oils  of  any 
description,  whether  crude  or  refined  ;  benzine,  benzole,  naphtha, 
camphene,  spirit  gas,  burning  fluid,  turpentine,  gasoline,  phosgene, 
or  any  other  inflammable  liquid,  are  not  to  be  stored,  used,  kept,  or 
allowed  on  the  above  premises,  temporarily  or  permanently,  for  sale 
or  otherwise,  unless  with  written  permission  indorsed  on  this  policy, 
excepting  the  use  of  refined  coal,  kerosene,  or  other  carbon  oil  for 
lights,  if  the  same  is  drawn  and  the  lamps  filled  by  daylight.  Other- 
wise this  policy  shall  be  null  and  void." 

To  the  first  policy  there  was  attached  the  following:  "  Privileged 
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to  u«6  kerosene  oil  for  lights,  lainps  to  be^filled  and  tdmmedby 
dajUgbt  oclj."  And  also  the  following:  "Priyileged  to  beep  not 
exceeding  five  barrels  of  kerosene  oil  on  said  premises." 

To  the  second  policy  the  first  only  of  the  foregoing  privileges  was 
attached. 

On  the  trial,  the  -plaintiS*,  having  produced  the  policies  sued  ca, 
with  the  renewal  receipts,  showing  that  they  were  in  force  at  the 
time  of  the  loss,  ^aB  called  as  a  witness,  and  testified,  amcn^  other 
things,  as  follows: — 

''I  was  the  owner  of  the  insured  property  at  the  time  of  the  in- 
surance, and  have  continued  such  until  the  present  time.  A  fire 
occurred  on  the  15th  of  August,  1879,  about  dusk,  by  which  the 
building  and  its  contents  were  totally  destroyed.  I  was  seated  on 
ttie  piiizza  of  the  building  proper  in  sight  of  the  pavilion.  I  saw 
some  parties  with  pails  and  a  light.  There  were  some  children 
playing.  Mr.  Lanier  Walker  was  playing  with  some  boys  around 
some  small  trees  that  I  had  planted  in  the  lot,  and  my  attention 
was  attracted  by  hallooing,  and  I  saw  the  men  come  out  as  though 
they  were  on  fire.  It  did  UDt  pccur  to  me  then  that  there  was  any 
fire  in  the  oil  room,  although  I  saw  it  I  saw  these  men,  and  ran 
out  and  said,  '  BoU  in  the  grass."  One  man  struck  for  the  water 
and  the  other  one  had  the  fire  thrashed  out  by  the  crowd.  In  an- 
other mstant,  I  saw  tlie  oil-room  burning.  The  wind  was  from  the 
southwest,  blowing  very  hard  right  over  the  kitchen.  The  pavilion 
immediately  caught,  and  in  one  hour's  time  or  less,  the  building 
was  level  with  the  ground." 

The  proofs  of  loss  were  read  in  evidence  aTid  the  amount  of  the 
loa3  proven.  The  plaintiff  also  testified  that  duiing  the  summer  of 
1879  he  had  a  room  at  the  hotel,  where  he  stayed  en  an  average  of 
four  nights  out  of  the  week.  The  rest  of  the  time  h3  was  in  New 
York.  Mrs.  Fanny  Walker  kept  the  hotel  as  his  tenant,  her  hus- 
band, Mr.  John  Walker,  being  manager  for  her. 

The  plaintiff  having  rested  his  case,  the  defendant  introduced 
evidence,  not  objected  to,  tending  to  prove  the  following  facts: — 

A  .gas-making  apparatus  for  the  use  of  gasoline,  including  a  gas- 
ometer, gensrator  and  blower,  about  sixty  feet  itom  the  house,  and 
all  underground  but  the  roof,  had  been  in  use  for  lighting  the  maiti 
building  for  about  eleven  years  up  to  and  including  the  summer  of 
1878,  but  its  use  was  discontinued  in  the  fall  of  1878,  and  it  was  not 
in  use  at  all  during  the  year  1879. 

There  was  an  oil-room  in  the  basement  of  the  hotel  under  the 
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pavflion,  about  ten  by  twelve  feet,  m&  low  ceiling.    In  this  room 
tile  ligbttn^  material  was  kept. 

The  fire  originated  in  the  oil-room  *'  about  dusk,  August  15, 1879.'* 
Three  persons  were  in  the  room  at  the  time-^acob  Ccnstine,  James 
Maricn  and  ona  Schuehardt  The  last  named  was  in  Walker's  em* 
ploy  as  night-watchman,  and  had  charge  of  ttie  oil-room.  The 
others  were  employed  at  premises  about  a  mile  distant  from  the 
Locust  GhroVe  Hotel,  called  the  Bath  Park  Hotel,  where  gasoline  was 
used  for  lighting  the  last-named  hotel  and  an  adjoining  pavilion. 

Constine  and  Marrion  were  sent  by  the  book-keeper  of  the  ]^th 
Paik  House  to.  the  Locust  Grove  Hotel  to  borrow  five  gallcns  of  gaso- 
line, and  each  of  them  carried  a  wooden  pail  in  which  to  fetch  it  On 
reaching  Locust  Grove  they  saw  Walker,  who  directed  Schuehardt 
i»  give  themi  tli'id  g^udbline.  Schtichardt  took  them  iiito  the  oil-room. 
He  carried  a  glass  lantern  with' a  wire  frame  around  it — "  a  regular 
closed^  stable  lamp -with  wire  and  then 'little  holes  oh  top."  ThS& 
lamp  was  Hghtied. 

Schuehardt  placed  the  lantern  on  the  floor  and  di^w  fluid  fiHim  a* 
barrel  which  was  raised  on  stanchioni,  a  little  above  the  floor.  He 
drew  from  the  end  of  the  barrel,  into  w^ch  a  piece  of  gais-pipe  bad 
been  placed  ais  a  faucet  On  pouring  into  the  pails  it  wais  found  tliat 
one  of  them  leaked,  aAd  Schuehardt  got  a  five-gallon  can  into  which 
to  pour  the  oil,  and  while  filling  the  can  there  was  ''^a  soH  of  bluish 
flame  and  explosion,  and  the  place  was  full  of  fire."  i 

The'  fire  spread  with  great  rapidlity.  Schuehardt  was  burned  to 
death.  Constine  was  badly  burned,  and  was  laid  up  thirteen  weelis. 
Marion  was  burned  a  little,  not  much. 

The  hotel  and  all  the  buildings  were  destroyed  by  the  fire     '^In 
one  hour's  time  or  less  the  building  was  level  with  the  ground.'* 
.    Th^re  was  no  conflict*  of  evidence  as  to  the  origin  of  the  fire. 

Walker  purchased  in  New  York  and  had  shipped  to  the  hotel,  en 
August  13,  a  baffdl  of  kerosene,  and  a  half  barrel  of  benzine  cour 
taining  about  21  gaUcni,  w!iich  were  received  and  put  into  the  oil- 
room  under  the  pavilion  on  the  morning  of  August  14,  the  day 
before  the  fire*  There  was  evidence  tsnding  to  show  that  gasoline, 
benzine,  or  naphtha  was  used  in  torches  for  the  purpose  of  lighting 
the  pavilion;  and*  also  other  evidence  that  it  was  intended  for  use  in 
lighting  grounds  for  a  picnic. 

The  plaintiff  introduced  evidence  in  rebuttal,  tending  to  prove  that 
no  gasoline  or  benzine  liad  been-  brought  to  the  premises  or  was 
kept  there.     The  testimony  having  been  dosed  on  both,  sides,  the 
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defendant's  counsel  then  requested  the  court  to  direct  the  jury  to 
find  a  verdict  for  the  defendant  on  the  ground  that  it  appeared  from 
the  undisputed  evidence  that  there  was  a  violation  of  the  condition 
of  the  policy  providing  that  in  the  use  of  refined  kerosene  oil  the 
same  must  be  drawn  by  daylight,  the  evidence  being  undisputed 
that  three  persons  went  into  the  oil-room  with  a  lighted  lamp,  and 
that  whatever  was  drawn  there  was  drawn  not  by  daylight,  but  by 
the  use  of  a  lighted  lamp,  the  presence  of  which  was  the  direct  causo 
of  the  fire.  Hie  court  refused  so  to  direct  the  jury,  to  which  refusal 
the  defendant's  counsel  then  and  there  excepted. 

The  defendant's  counsel  requested  the  court  to  instruct  and  charge 
the  jury  as  matters  of  law,  as  follows: — 

1.  That  the  several  conditions  contained  in  the  policy  respecting 
the  keeping,  using,  or  allowance  on  the  insured  premises  of  the 
products  of  petroleum,  specified  therein,  were  lawful  provisions,  and 
formed  a  part  of  the  conditions  of  the  insurance,  which,  if  violated, 
rendered  the  policy  void. 

2.  That  if  the  jury  believe  from  the  evidence  that  gasoline,  naph- 
tha, or  benzine  were  kept,  used,  or  allowed  on  the  insured  premises 
at  the  time  of  the  fire,  whether  permanently  or  temporarily,  the 
plaintiff  cannot  recover,  and  the  defendant  is  entitled  to  a  veruict. 

3.  That  if  the  jury  believe  from  the  evidence  that  gasoline,  naphtha^ 
or  benzine  was  used  in  the  summer  of  1879,  previous  to  the  fire,  on 
the  insured  premises  for  lighting  the  pavihon  by  means  of  the  torches 
described  in  the  evidence,  then  the  plaintfT  cannot  recover,  and  the 
defendant  is  entitled  to  a  verdict. 

4.  That  if  the  jury  believe  from  the  evidence  that  any  fluid  product 
of  petroleum  used  for  lighting  purposes  was  JBictually  drawn  after 
simdown,  in  the  oil-room  by  the  light  of  a  lamp,  the  flame  of  which 
ignited  the  fumes  or  vapors  of  such  fluid  and  caused  the  fire,  then 
there  was  a  violation  of  the  conditions  of  insurance,  and  the  plaintiff 
cannot  recover,  and  the  defendant  is  entitled  to  a  verdict.  Also,  and 
as  a  part  of  the  above  request,  that  the  permission  indorsed  on  the 
policy  to  keep  five  barrels  of  kerosene  oil  did  not  vary  or  affect 
the  conditions  of  the  policy  in  drawing  refined  oil  by  daylight;  and 
if  the  fire  was  caused  by  drawing  refined  kerosene  oil  after  sundown, 
and  in  the  presence  of  a  lighted  lamp,  the  plaintiff  cannot  recover, 
and  the  defendant  is  entitled  to  a  verdict 
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5.  That  if  the  jury  believe  from  the  evidence  that  the  risk  of  fire 
was  increased  by  the  actual  presence  on  the  insured  premises  of 
gasoline,  naphtha,  or  benzine,  then  the  plaintiff  cannot  recover,  and 
the  defendant  is  entitled  to  a  verdict 

6.  That,  irrespective  of  the  questions  raised  by  the  preceding 
fourth  and  fifth  requests,  if  the  jury  believe  from  the  evidence  that 
the  fire  was  caused  by  the  ignition  of  the  fumes  of  gasoline,  naphtha, 
or  benzine  in  the  oil-room,  while  such  gasoline,  naphtha,  or  benzine 
was  being  drawn  from  a  barrel  or  keg,  or  poured  from  one  vessel  to 
another  in  the  oil-room,  then  the  plaintiff  cannot  recover,  and  the 
defendant  is  entitled  to  a  verdict. 

7.  That  if  any  of  the  conditions  of  the  policy  were  violated  by  the 
presence  or  use  of  gasoline,  naphtha,  or  benzine  on  the  insured 
premises,  it  is  immaterial  whether  or  not  the  plaintiff  knew  of  such 
violation.  If  the  fact  of  the  violation  is  established,  the  defendant  is 
entitled  to  a  verdict. 

8.  That  the  permission  in  the  policy  to  use  gasoline  gas,  the  gen- 
erator, gasometer,  and  blower  to  bo  under  ground  60  feet  from  the 
main  building,  no  heat  to  be  used  in  the  process,  did  not  authorize 
the  plaintiff,  or  any  one  occupying  the  premises  under  him,  to  use 
gasoline,  naphtha,  or  benzine  for  lighting  the  pavilicn  by  the  torches 
described  by  defendant's  witnesses,  or  to  keep  gasoline,  naphtha,  or 
benzine  in  the  oil-room  for  use  in  such  torches. 

,;  9.  That  in  weighing  the  evidence  the  jury  must  determine  on 
ilrhich  side  the  preponderance  of  proof  lies,  and  decide  accordingly. 
That  the  testimony  of  the  plaintiff  in  his  own  favor  must  be  scrati- 
nized  in  view  of  his  interest  as  plaintiff,  and  that  the  evidence  of  wit- 
nesses not  discredited  or  impeached,  who  swear  positively  to  certain 
facts  as  within  their  oy^ji  knowledge  and  actual  observation,  is  not  to 
be  overcome  by  mere  negative  testimony  of  other  witnesses  that 
such  facts  were  not  observed  by  them  at  the  same  time  and  place. 

At  the  conclusion  of  the  charge,  a  juror  asked  the  court  whether 
%e  jury  were  to  ccnaider  the  matter  of  drawing  oil  in  the  daylight. 

The  court  thereupon  charged  and  instructed  the  jury  that  there 
was  no  question  in  the  case  in  reference  to  the  drawing  of  the 
oil  by  daylight,  no  sudi  question  having  been  made  by  the  plead* 
ing;  to  which  ruling  and  charge  the  defendant's  counsel  then  and 
there  excepted. 
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"Thd  defendftiit's  ootinsel  then  excepted  speoificallj  to  tbat  part  of 
(be  charge  which  instracted  the  jury  tha^  any  question  arose  in  the' 
dnee  under  the  permisaion  in.the  policy  to  use  gasoline  gas; 

The  defendant's  counsel  then  further  excepted  specifically  to  the 
refusal  of  the  court  to  charge  that  if  benzine  was  allowed  on  the 
l^remises  at  aU  the  plaintiff  cannot  recover,  so  far  as  five  court  £d 
iefnse. 

The  defendant's  counsel  then  further  excepted  to  that  portion^ 
ei  the  charge  which  confined  the  questions  in  the  case  to  the  tliree^ 
Questions  specified  in  fiie  charge  as  being  the  sole  questions  wfakih' 
&e  jury  were  to  considei". 

The  defendant's  counsel  then  further  excepted  specifically  to  fliait^ 
portion  of  the  charge  which  instructed  the  jury  that  if  the  benzine 
was  brought  to  the  insured  premises  by  Walker  for  an  outside 
purpose  it  did  not  vitiate  the  policy. 

The  defendant's  counsel  then  further  excepted  specifically  to  t^t^ 
portion  of  the  charge  which  instructed  the  jury  that  the  only  effect 
of  the  question  iihether  torches  were  used,  was  in  reference  to  i&e 
question  of  the  half  barrel  of  benzine  being  brought  to  tiie  insured 
premises  or  not 

:  The  defendant's  counsel  then  forther  specifically  excepted  to  the 
j^usal  of  the  court  to  charge  the  several  propositions  contained  in 
ithe  foregoing  second,  third,  fourth,  fifth,  sixth,  seventh,  eight,  and 
•ninth  requests  on  the  part  of  tbe  defendant  in  the  language  as 
requested,  and  separately  to  each  separate  refusal  to  charge  each 
teparate  request,  so  far  as  the  court  did  so  refuse. 
'  In  the  charge  to  the  jury,  the  circuit  court  stated,  in  stibstantie, 
that  under  the  pleadings  and  upon  the  evidence  there  were  biift 
three  questions  for  their  consideratioii.  The  first  wats,  whether  in 
fact  the  half  barrel  of  benzine  testified  to,  had  been  brought  to  the^ 
l^remises  and  stored  in  the  oil-room;  if  not,  the  whole  defense  wail> 
taken  away,  and  the  verdict  must  be  for  the  plaintiff. 

(Second.  If  otherwise,  had  it  been  brought  over  anl  stcMied  th^' 
by  the  authority  of  Walker  in  his  management  of  the  premises  for 
his  wife  under  her  lease  ?  If  it  had  been  brought  and  stored  thei^ 
by  him  for  an  outside  purpose,  referring  to  some  testimony  in  refer- 
ence to  its  intended  use  in  lightiiig  tile  picnic  grounds^then'  the 
verdict  should  be  for  the  plaintiff. 

Third.    This  question  was  stated  by  the  court,  as  follows:— 
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"Ji  it  was  brought  there,  a&d  brought  there  by  Walker  in  the 
oourse  of  his  management,  then  would  bringing  that  benzine  there 
and  putting  it  in  the  oil-room  come  within  what  would  be  expected 
when  the  company  gave  the  assured  the  privilege  of  using  the  gaso- 
line gas,  the  gasometer,  generator,  and  blower  to  be  under  ground 
sixty  feet  frotaa  the  main  building  ?  It  Would  not  come  within  thai^ 
unless  you  can  say  that  by  the  common  and  ordinary  mode  of  iket 
use  of  such  apparatus,  as  il;  would  be  tmderstooi  by  this  Contract  to' 
be  used,  it  was  proper  to  stord  somewhere  else  benzine  or  gasc^ne 
for  use  in  the  apparatus.  If  yoii  can  see  ttiat  it  'would  i)6me  within 
that,  then  that  would  be  written  permission  to  have  so  much  stored 
there,  although  it  was  not  to  be  usiiad  for  that  purpose.  And  if  you 
find  thai  the  bei^ine  was  th^re,  and  then  that  Walker  got  it  there^ 
stiH,  if  you  find  that  it  came  within  that  clause  of  the  policy,  ttien 
you  may  return  a  verdict  for  the  plaintiff;  otherwise,  you  must  re^ 
tarn  a  verdict  for  the  defendant. 

"  If  the  defendant  has  made  out  these  three  things,  then  youmuat 
return  a  verdict  for  the  defendant,  and  you  must  find  this  upon  tlie 
proof,  and  not  apon  any  conjecture. 

"  And  I  feel  bound  to  say  to  you  that  ito  to  the  use  of  a  gasometer, 
generator,  and  blower,  it  is  a  matter  with  which  perhaps  you  might 
not  be  familiar  (I  am  not  sufficiently  so  to  know  what  the  ordinal^ 
use  would  be).  The  only  evidence  directly  is  what  one  of  these 
manufacturers  and  dealers  in  such  things  and  familiar  with  them  (I 
don't  remember  his  name)  said;  he  said  the  gasometer  was  used  tb 
store  the  gasoline  or  benzine,  or  whichever  was  used  in  it.  That  is 
all  the  direct  evidence  I  call  to  mind  on  that  subject  Still,  I  sub^ 
mit  it  to  you  to  say,  on  the  whole,  what  you  tlunk  the  &ct  is  in 
this  view.*' 

Mi^TTHEWS^-  J. 

The  first  question  to  be  examined  is  whether  the  circuit  court 
erred  in  withdrawing  from  the  jury  the  right  to  consider  the  facts 
proven  as  to  the  drawing  of  the  oil  in  the  oil-room  after  dark  in  the 
vicinity  of  a  lighted  lamp,  which  was  the  admitted  cause  of  the  fire, 
as  constituting  a  defense  to  the  action  under  idle  pleadings. 

The  tenth  paragraph  in  the  answer,  setting  up  a  separate  and  dis^ 
tinct  defense,  i^ecited  two  conditions  in  the  policy;'  tbe  first,  that  the 
assured  should  not  keep  any  burning  fluid  without  written  permis^ 
sicn  in  the  policy;  the  second,  that  kerosene,  carbon  oils  of  any  de^ 
sdription,  whether  crude  or  refined,  or  any  other  inflammable  liquid^ 
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"  are  not  to  be  stored,  used,  kept,  or  allowed  on  the.  above  premises, 
temporarily  or  permanently,  for  sale  or  otherwise,  unless  with  writ- 
ten permission  indorsed  on  this  policy,  excepting  the  use  of  refined 
coal,  kerosena,  or  other  carbon  oil  for  Hghts,  if  the  same  is  drawn 
and  the  lamps  filled  by  daylight;  otherwise  this  policy  shall  be  nuU 
and  Toid."  It  then  alleged  a  breach  of  these  conditions,  in  sub- 
stance as  follows :  that  without  the  written  permission  of  the  de- 
fendants, indorsed  on  said  policies  or  otherwise,  there  were  stored, 
used,  kept,  and  allowed  on  the  injured  premises,  benzins  or  benzole, 
or  other  inflammable  burning  fluids  or  liquids,  prohibited  by  said 
policies,  aud  that  the  fire  referred  to  in  the  complaint  originated 
therefrom  and  was  caused  thereby. 

It  is  true  that  the  answer  does  not  specifically  set  out  as  part  of 
the  defense  that  kerosene  was  kept  on  the  premises  to  be  used  for 
lights,  but  that,  in  breach  of  the  condition  which  permitted  such 
use,  it  was  drawn  after  dark  and  with  a  lighted  lamp  near;  but  the 
right  to  keep  it  and  use  it  in  the  manner  specified  in  the  condition 
is  an  exception  from  the  general  prohibition,  which  forbids  the  mere 
keeping  of  it  without  written  permission;  so  that,  strictly  speaking, 
an  averment  that  the  art'de  was  kept  and  used  on  the  premises, 
in  violation  of  the  condition,  includes  the  use  of  it,  other- 
wise for  lights,  ani  the  drawing  of  it  otherwise  than  by  day- 
light. Under  the  allegations  of  the  answer,  although  not  so  definite 
and  certain  as  might  have  been  required,  upon  motion  made  in  due 
time,  it  ssems  to  us  it  was  competent  for  the  defendant  to  prove 
and  rely  upon  any  keeping  and  use  of  bOining  fluid  prohibited  by 
the  conditions  set  out. 

Whatever  obscurity  there  was  in  pleading  ihe  defense,  considered 
apart  from  the  facts  subsequently  disclosed  in  evidence,  neverthe- 
less, all  the  testimony  necessary  to  its  establishment  was  offered  and 
admitted  without  objection.  It  was  offered  and  admitted  as  tending 
to  prove  that  there  had  been  a  breach  of  the  conditicns  of  the  policy; 
and  the  whole  matter  of  the  defense  was  covered  by  the  testimony, 
on  examinaticn  and  cross-examination  of  the  witnesses,  both  on  the 
part  of  the  defendant  in  chief  and  on  that  of  the  plaintiff  in  rebuttal. 
On  the  conclusion  of  the  testimony  on  both  sides,  the  matter  now  in- 
sisted en  was  specially  called  to  the  attention  of  the  court  by  a  re- 
quest on  the  part  of  the  defendant's  counsel  to  direct  a  verdict  for 
the  defendant  on  that  ground  alone,  when,  if  it  was  a  matter  of  sur- 
prise to  the  opposite  party,  opportunity  for  meet'nj  it  might  still 
have  been  given;  or,  it  the  pleadings  were  considered  not  to  be  suf- 
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ficiently  explicit,  an  amendmeDt  might  have  been  required  and  made. 
The  request  was  refused,  and  it  does  not  appear  from  the  record  to 
have  been  on  the  ground  that  the  defence  was  not  within  the  issues ; 
but  the  refusal  was  absolute  and  unqualified.  We  refer  to  it  not  for 
the  purpose  of  intimating  that  the  court  was  bound  to  grant  the 
request,  but  because  we  think  the  matter  ought  to  have  then  been 
either  submilted  to  the  jury  or  put  in  shape  for  such  submission,  if 
the  rights  of  the  adverse  party  required  any  change*in  the  pleadings, 
or  opportunity  for  the  production  of  other  evidence.  By  the  course 
actually  taken  the  defendant  ^as  deprived  of  the  benefit  of  a  de- 
fense, legitimately  arising  upon  the  evidence  actually  in  the  case,  ad<- 
mitted  without  objection;  and  this,  we  think,  was  contrary  to  the 
practice  as  established  under  the  laws  of  New  York,  as  appears  from 
the  cases  cited  of  N.  Y.  Cent.  Ins.  Co.  vs.  Nat.  Protection  Ins.  Co., 
14  N.  Y.,  85;  Williams  vs.  Mech.  &  Traders'  Fire  Ins.  Co.,  64  N.  Y., 
677;  and  Williams  vs.  People's  Fire  Ina  Co.,  67  N.  Y.,  274 

The  New  York  Civil  Code  of  Procedure,  which  furnishes  the  rule 
of  practice  in  such  cases,  is  explicit  on  the  point  In  sec.  639  it  is 
provided  that  "  a  variance  between  an  allegation  in  a  pleading  and 
the  proof  is  not  material,  unless  it  hjts  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action  or  defense  upon  the 
merits.  If  a  party  insists  that  he  has  been  milled,  the  fact  and  the 
particulars  in  which  he  has  been  misled  muat  be  proved  to  the  sat- 
isfaction of  the  court.  Thereupon  the  court  may,  in  its  discretion, 
order  the  pleading  to  be  amended  upon  such  terms  as  it  deems  just' 
And  sec.  540  declares  that,  "  when  the  variance  is  not  mateiial,  as 
prescribed  in  the  last  section,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  immediate  an^nd- 
ment  without  costs." 

There  are  other  errors,  however,  in  the  charge  to  the  jury,  equally 
fatal  to  the  judgment,  which,  as  the  case  must  be  remanded  for  a 
new  trial,  it  l>ecomes  important  to  point  out. 

The  circuit  court  charged  the  jury,  in  substance,  that  it  was  not  a 
breach  of  the  conditions  of  the  policy  if  they  should  find  a  half  bar- 
rel of  benzine  was  stored  by  direction  of  Walker  in  the  oil-room, 
uiJess  they  should  also  find  that  he  acted  by  the  express  or  implied 
authority  of  tUe  assured;  that  is,  unless  in  doing  so  he  was  acting  in 
the  management  of  the  property  as  the  agent  of  his  wife,  and  within 
the  limits  of  the  authority  conferred  upon  him  for  the  purpose  of 
maniging  the  property  according  to  the  terms  and  purposes  of  her 
tenancy,  and  accordingly  the  jury  was  told  that  if  he  had  bought 
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the  prohibited  article  on  the  premises,  not  for  the  legitimate  use  of 
the  hotel,  but  for  an  outside  pui^se,  it  constituted  no  defense. 
The  outside  purpose  referred  to  was  suggested  by  some  testimony, 
iiiat  the  benzine  was  brought  lor  the  purpose  of  being  used  in  light" 
ing  an  adjacent  grove  for  a  picnic.  Whether  this  use  was  for  tiie 
0nterta'nment  of  tiie  guests  of  the  hotel,  or  to  attract  custom,  does 
iioi  appear  from' the  evidence;  but,  in  any  view,  we  think  the  con- 
struction of  the  policy,  on  which  the  charge  to  the  jury  was  based; 
was  erroneous. 

One  of  Uie  conditions  of  tbe  policy  is,  that  if  the  assured  shall 
keep  or  use  any  of  the  prohibited  articles  without  written  permx»> 
siou,  it  shall  be  void;  another,  is  that  the  articles  named  ''are  not  to 
be  stored,- used,  kept,  or  allowed  on  the  above  premises, 'temporarily 
or  permanently,  for  sale  br  otherwise^  unless  vdth  written  permissicn 
indorsed  on  the  policy,"  etc. 

A  vlolatioii  of  these  prohibitions  by  any  one  permitted  by  the 
assured  to  occupy  the  premises^  is  a  violation  by  the  assured  himseli 
The  company  stipulates  that  it  will  not  assume  the  risk  arisin^f  from 
the  presence  of  the  articles  prohibited,  and  if  they  are  brought  upon 
the  premises  in  violation  of  the  policy  by  one  in-  whose  possession 
and  control- the  latter  have  been  placed  by  the  insured,  he  assumes 
tiie  risk  which  the  company  has  refused  to  accept  In  our  opinion 
the  defendant  in  error  was  chargeable  with  the  acts  of  Walker  if  he 
bix>ught  upon  the  insured  premises  and  stored  in  the  oil-i*oom  any 
of  the  prohibited  articles,  although  they  were  not  intended  to  be 
used  on  i^e  premises,  but  for  lighting  a  neighboring  grov^  for  a 
picnic.  Walker  was  in  no  sense  a  stranger  or  a  trespasser.  With 
his  wife  he  was  in  the  lawful  occupation  of  the  premises,  and,  with 
the  imphed  assent  of  the  insured  at  least,  was  entrusted  with  the 
ocnbx>l  and  management  of  them.  And  under  the  terms  of  the  con- 
ditions in  this  policy,  it  must  be  held  that  the  insured  shall  suffer 
the  consequences  of  Walker's  acts  in  doing  that  which,  if  done,  the 
company  had  stipulated  that  they  would  not  be  liable.  The  insured 
enjaged  that  the  prohibited  thing  should  not  be  done,  and  when  he 
committed  the  control  of  the  insured  premises  to  another,  the  latter 
became  his  representative,  for  whom  he  must  an&wer  as  for  himself. 

This  construction  of  such  a  condition  is  well  supported  by  author- 
ity: Kelley  vs;  Worcester  Mutual  Fire  Insurance  Company,  97 
Mass.  In  this  case  it  was  held  that ''  a  policy  of  insurance  obiuned 
upon  a  building  by  the  ownsr,  and  containing  a  proviso  that  it  shall 
be  void  if.  the  building  shall  be  occupied  or  used  tox  unlawful  pur« 
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poses,  is  Avoided  bj  a  tenant's  use  of  the  boflding  for  an  unla^id 
purpose,  even  if  without  the  owner's  knowledge/'  In  distinguishing 
the  case  from  those  cited  hj  counsel  adverselj,  the  court  said:  "In 
some  of  the  cases  cited  for  the  plaintiff  the  prohibited  use  was  not 
so  constant^  or  habitual,  or  of  such  a  nature  as  to  fall  within  the 
terms  of  the  provision,  and  in  the  others  the  luaowledge  or  assent  of 
the  assured  was  expressly  required  in  order  to  avoid  the  policy." 

In  New  York  it  has  been  the  settled  law  since  the  case  of  Duncan 
V8.  Sun  Fire  Insurance  Company,  6  Wend.,  488.  In  Mead  ts.  North- 
western Ins.  Co.,  7  N.  y.,  630,  it  was  said,  in  such  a  case:  ''It  is 
equally  unimportant  that  the  respondent  was  ignorant  that  such 
business  was  carried  on;  the  question  whether  a  warranty  has  been 
broken  can  never  depend  upon  the  knowledge  or  ignorance  or  in- 
tent of  the  party  making  it,  touching  the  acts  or  the  fact  cchsti- 
tuting  the  breach:"  Matson  vs.  Farm  Buildings  In&  Co.,  73 
N.T.,310. 

In  Fire  Association  vs.  Williamson,  26  Pa.,  St.,  196,  .the  Supreme 
Court  of  Pennsylvmia  said:  "  Neither  is  it  material  that  the  land- 
lord did  not  know  that  his  tenant  kept  gunpowder.  His  contract 
with  the  insurance  company  was  that  it  should  not  be  kept  without 
permission,  and  it  was  his  business  to  see  that  his  tenants  did  not 
Tiolate  the  contract  in  this  respect:"  Diehl  va  Adams  Co.  Mutual 
Ins.  Co.,  58  Pa.  St.,  443;  Howell's  Ex'rs  vs.  Baltimore  Equitable 
Society,  16  Md.,  377. 

The  circuit  court  also  erred  in  the  charge  to  the  jury,  that,  under 
the  circumstances  disclosed  by  the  evidence,  it  was  no  breach  of  the 
conditions  of  the  policy  to  have  in  the  oil-room  a  quantity  of  gaso- 
line, although  not  intended. for  use  in  the  gas  apparatus,  the  use  of 
which  had  in  fact  been  discontinued,  if  the  oil-room  ^  was  a  place 
where  such  fluid  might  have  been  properly  stored,  when  intended 
for  use  in  the  apparatus. 

The  only  direct  evidence  in  the  case  as  to  the  usual  and  suitable 
pla^e  for  the  keeping  of  gasoline  when  used  in  such  an  apparatus, 
was,  that  it  should  be  deposited  at  once  in  the  apparatus  itself,  one 
part  of  which  is  a  generator  where  atmospheric  air  is  carbonized  by 
being  forced  through  the  gasoline.  But  waiving  any  queslion  on 
that  point,  it  is  clear  that  the  privilege  indorsed  on  the  poUcy,  in 
the  following  terms:  ''to  use  gasoline  gas,  gasometer,  blower,  and 
generator  being  underground  about  60  feet  from  main  building  in 
vault  No  heat  employed  in  process;"  did  not  sanction  the  keep- 
ing, usi^g,  or  storing  of  gasoline,  or  its  equivalent^  burning  fluid  or 
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oil,  except  tor  actual  use  in  that  gas  apparatua  There  is  no  express 
permission  to  keep  gasoline  given  in  the  words  of  the  privilege. 
8uch  permission  is  impHed  only  when  and  because  the  use  of  gaso- 
line is  necessary  to  the  enjoyment  of  the  privilege.  Otherwise  and 
and  for  all  other  purposes  and  uses,  it  is  expressly  prohibited.  The 
implication  cannot  be  extended  beyond  the  necessity  for  a  fair 
and  reasonable  exercise  of  the  privilege  granted. 

But  the  evidence  on  the  trial ^as  uncontradicted,  that  at  the  time 
of  the  fire  and  for  nearly  a  year  previously  the  use  of  the  gas  appa- 
ratus had  been  discontinued.  The  plaintiff  below  himself  testified 
that  it  was  not  used  during  the  season  of  1879,  and  that  its  use  had 
been  purposely  discontinued.  And  the  privilege  indorsed  on  one 
of  the  policies  "  to  use  kerosene  oil  for  lights,  lamps  to  be  filled  and 
trimmed  by  daylight  only,"  and  "  to  keep  not  exceeding  five  barrels 
of  kerosene  oil  on  said  premises,"  was  dated  September  17,  1878,  at 
the  time  when,  according  to  the  testimony  of  the  plaintiff^  the  use  of 
the  apparatus  for  lighting  the  premises  by  means  of  gas  from  gaso* 
line  ceased  at  the. end  of  the  season  of  1878. 

It  is,  of  course,  not  to  be  denied  that  this  did  not  supersede  the 
privilege  to  use  the  gasoline  apparatus,  and  that  this  privilege  had 
not  been  otherwise  exhausted  or  withdrawn.  The  insured  had  the 
right  at  any  time  to  resume  its  exercise,  and,  in  doing  so,  would 
have  been  justified  in  obtaining,  keeping,  storing,  and  using,  in  the 
accustomed  manner,  the  necessaiy  quantity  of  gasoline  for  supply- 
ing it.  This  is  implied  in  the  grant  of  the  privilege.  But  if  the 
privilege  itself  is  not  actually  exercised,  no  such  implication  arises, 
and  the  prohibition  against  gasoline,  according  to  the  terms  of  the 
condition,  must  have  full  effect  It  was  error,  therefore,  in  the 
court  to  instruct  the  jury  that  the  naked  privilege  to  use  a  gas 
apparatus,  not  actually  exercised,  nor  intended  to  be  exerdsed,  but 
in  fact  abandoned,  justified  the  insured  in  keeping  and  storing  gaso- 
line, in  any  quantity,  in  any  place,  or  for  any  time. 

The  judgment  of  the  circuit  court  is,  therefore,  for  these  reasons 
reversed,  and  the  cause  is  remanded,  with  directions  to  grant  a  new 
trial 


Digitized  by  VjOOQIC 


1886.]  Bogardua  vs.  Neto  York  Life  Ins.  Co.  17 


COUBT  OP  APPEALS  OP  NEW  YORK. 


EMETiTNE  BOOABDUS*  Appettani, 

vs. 

NEW  YOEK  LIFE  INS.  CO.,  Bespondent* 

provision  requiring  the  preminms  to  be  promptly  paid  under  condition  of 
forfeiture,  is  lawful,  and  without  the  allegation  of  performance  or  its 
eouivalent  uo  ^ood  cause  of  action  will  exist  against  the  company.  The 
alleged  non-pert'ormance  of  certain  independent  conditions  by  the  company, 
is  not  equivalent  to  an  alleged  performance  by  the  insured  or  an  excuse  for 
uon-perioiinauce,  except  when  such  non-performance  by  the  company  is  a 
condition  precedent,  or  when  it  wholly  refuses,  or  is  disabled  from  per* 
f  rming. 

Alleged  neglect  on  the  part  of  the  company  to  keep  separate  and  invest  funds 
which  were  subsequently  to  be  retnrncd  in  dividends  according  to  a  stipu- 
lation in  the  policy,  is  uo  excuse  for  a  refusal  to  pay  the  stipulated  pre- 
miums. 

A  Tontine  fnnd,  from  its  very  nature,  cannot  be  separately  kept  and  invested 
in  respect  to  the  Interests  of  each  individual  member.  It  is  enough  that 
the  respective  riglits  and  interests  of  the  members  are  kept  account  of, 
and  separation  of  the  funds  is  not  essential  to  this  end.  The  insured  is 
only  entitled  to  an  accounting  at  the  end  of  the  Tontine  period. 

Alleged  representations  prior  to  the  issue  of  the  policy  and  not  of  the  nature 
of  a  warranty  or  of  a  valid  contract  will  not  excuse  non-payment  of 
premium. 

RUOEH,  C.  J. 

The  appeUant  asserts  in  his  brief  used  on  the  argument  that  the 
count  of  the  complaint  demurred  to  states  a  cause  of  action  ex  con- 
tractu alone,  and  we  are  also  of  the  same  opinion. 

It  is  essential  to  the  legal  statement  of  such  a  cause  of  action 
that  it  should  show  an  existing  contract  and  the  performance  by 
the  plaintiff  of  such  conditions  precedent  as  are  thereby  provided, 
or  a  tender' of  their  performance,  or  some  adequate  excuse  for  non- 
performance.   This  may  be  done  by  a  general  allegation  of  per- 
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formance,  but  in  some  form  the  fact  must  be  alleged,  aod  if  contro- 
verted, proved  on  the  triaL    Code  Civil  Procedure,  533. 

The  cause  of  action  stated  in  this  count  is  for  an  alleged  breach  of 
the  conditions  of  a  policy  of  insurance  dated  November  2d,  1871,  and 
which  purports  to  have  been  issued  by  the  defendent  to  the 
plaintiff  upon  the  life  of  her  husband,  and  is  stated  to  be  in  con- 
sideration of  the  sum  of  three  hundred  and  seventy-seven  dollars 
and  forty-five  .Qcnts  to  them  in  hand,  paid,  and  of  the.  c^nnual  pre- 
mium of  three  hundred  and  seventy- seven  dollars  and  forty-five 
cents  to  be  paid  "  in  every  year  during  the  continuance  of  this  pol- 
icy until  ten  full  years'  premiums  shall  have  been  paid."  It  furttier 
provides  that  "  If  the  premiums  as  above  stipulated,"  shtdl  not  be 
paid,  "  then  and  in  every  such  case  this  company  shall  not  be  liable 
for  the  payment  of  the  sum  aforesaid,  or  any  part  thereof,  end  this 
policy  shall  cease  and  determine."  "  In  every  case  when  this  policy 
shall  cease  and  determine  or  become  null  and  void,  all  payments 
thereon  shall  bo  forfeited  to  this  company,  and  no  action  or  right  of 
action  shall  remain  to  or  be  maintained  against  the  company  by  the 
assured,  or  by  any  other  person  by  virtue  of  this  policy  or  of  any- 
thing connected  therewith;"  "  that  this  policy  is  issued  en  the  ten- 
year  dividend  system,*'  and  "  that  the  ten-year  dividend  period  for 
this  policy  shall  be  completed"  on  the  3d  day  of  November,  1881; 
"  that  no  dividend  shall  be  allowed  or  paid  upon  this  policy  unless 
the  person  whose  life  is  assured  shall  survive  until  the  complelion  of 
its  ten-year  dividend  period,  and  unless  the  policy  shall  then  be  in 
force."  The  cozhplaint  alleges  payment  of  the  annual  premium 
stipulated  for  only  to  the  3d  day  of  November,  1879,  and  this  action 
was  commenced  on  the  28th  day  of  January,  1881,  neaily  a  year 
before  default  could  be  made  in  the  payment  of  dividends  on  the 
insurance,  and  more  than  a  year  after  the  policy  had  ceased  to  be 
an  existing  contract,  unless  some  adequate  reason  is  alleged  for  the 
non-payment  of  premiums  by  the  plaintiffl 

The  contract  as  pleaded  provides  for  the  regular  payment  by  the 
assured  of  the  annual  premiums,  and  such  payments  are  ifiade  the 
condition  of  any  claim  thereunder,  and  the  non-payment  of  such 
premiums  causes  the  policy  to  become  null  and  void,  and  forfeits  to 
the  company  all  payments  made  thereon.  These  conditions  were 
lawful;  the  parties  were  competent  to  enter  into  them,  and  unless 
performance  or  its  equivalent  is  alleged,  the  plaintiff  has  failed  to 
state  a  good  cause  of  action,  and  must  abide  by  the  case  as 
shown  by  her  complaint 
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The  statement  in  the  complaint  with  reference  to  the  payment  o 
the  annual  premiums  is  equivalent  to  an  admission  that  they  were 
not  paid  after  November,  1879,  and  it  contains  no  allegation  that 
she  was  in  any  way  prevented  by  defendant  from  performing,  but  it 
is  now  argued  that  the  alleged  non-performance  by  the  defendant 
of  certain  obligations  alleged  to  have  been  assumed  by  it  may  be 
considered  as  equivalent  to  an  allegation  of  performance  by  her. 
We  are  very  clearly  of  the  opinion  that  his  daim  is  not  substantiated 
by  the  terms  of  the  contract'  at  the  allegations  of  the  complaint. 
The  failure  of  one  party  to  a  contract  to  perform  some  of  its  obliga- 
tions, when  it  consists  of  a  number  of  independent  provisions,  fur- 
nishes no  excuse  for  non-performance  to  the  other  party.  It  is 
only  when  the  non-performance  is  of  a  condition  precedent  or 
where  such  party  has  wholly  refused  to  perform,  or  has  wholly  dis- 
abled himself  from  completing  a  substantial  performance,  that  the 
other  party  is  relieved  from  performance  or  a  tender  thereof: 
People  vs.  Empire  Mut.  L.  Ins.  Co.,  92  N.  Y.,  109;  Shaw  vs. 
Republic  L.  Ins.  Co.,  69  N.  Y.,  293. 

The  complaint  alleges  the  obligations  of  the  defendant  which  it 
charges  were  not  performed  by  it  in  the  following  language:  That 
by  the  contract  or  policy  of  insurance  issued  to  her  as  aforesaid,  a 
copy  of  which  is  hereto  annexed,  the  defendant  then  and  there  bound 
itself  to  receive  and  keep  separate  all  the  premiums  paid  upon  poli- 
cies of  the  same  class  to  which  her  policy  belonged  as  aforesaid, 
and  to  keep  as  a  separate  fund  all  the  incomes,  profits,  and  accumu- 
lations that  should  accrue  therefrom,  or  upon  policies  of  the  insured 
in  such  class  and  to  add  thereto  as  forming  pai't  of,  and  in  addition 
to  the  fund  so  created  for  said  class  to  which  the  plaintiff  belonged 
the  shares  of  those  members  who  should  die  during  the  ten  years' 
dividend .  or  Tontine  period,  the  shares  of  those  members  which 
should  become  forfeited  for  any  cause  during  said  term,  and  aU 
accumulations  and  profits  belonging  thereto,  and  to  declare  annual 
dividends  of  the  income  and  profits  so  derived  and  to  invest  and 
re-invest  from  year  to  year  the  dividends  so  derived  until  the  end  of 
the  ten-year  dividend  or  Tontine  period,  and  to  hold  the  same  in 
trust  and  then  to  divide  the  same  to  the  survivors  of  the  class  to 
which  the  plaintiff  belonged."  The  appellant's  contention  is  that 
the  defendants  neglect  to  keep  and  invest  separately  the  funds 
referred  to,  justified  the  plaintiff  in  her  neglect  to  perform,  and 
established  a  cause  of  action  against  defendant.  The  policy  is  an- 
nexed to  and  by  the  clause  quoted  is  made  a  part  of  the  complaint. 
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Assuming  for  tbe  present  that  the  facts  alleged  have  been  so 
pleaded  as  to  entitle  the  plaintiff  to  urge  them  as  an  excuse  for  her 
admitted  non-performance,  we  are  brought  to  an  inquiry  as  to  their 
suflBlciency  for  such  purpose.     This  depends  upon  the  considerations, 

(1)  whether  the  complaint  correctly  describes  the  obligations 
assumed  by  the  defendant;  (2)  whether  the  obligations  in  fact 
assumed  by  it  constituted  material  conditions  of  the  contract;  (3) 
whether  there  is  a  sufficient  allegation  of  the  non-performance  of 
them  by  defendant;  and  (4)  whether  their  non -performance  was  the 
occasion  of  injury  to  the  plaintiff.  These  questions  must  be  deter- 
mined by  an  examination  of  the  policy  and  a  consideration  of  its 
provisiona 

In  interposing  the  demurrer,  the  defendant  did  not  thereby  admit 
the  construction  put  upon  the  contract  by  the  pleading  demurred 
to  or  the  correctness  of  inferences  drawn  from  the  facts  admitted, 
but  only  the  truth  of  such  facts  as  were  properly  stated  therein: 
Bonuell  vs.  Griswold,  68  N.  Y.,  294;  Buffalo  Catholic  Institute  vs. 
Bitter,  87  N.  Y.,  250. 

The  contract  itself  having  been  set  forth,  the  rights  of  the  parties 
must  be  determined  by  the  terms  ()f  that  instrument  as  construed 
by  the  court.  Eeference  thereto  shows  that  the  material  obligations 
assumed  by  the  defendant  related  to  the  payment  to  the  assured,  or 
in  the  event  of  her  death,  to  certain  other  persons  described,  the  sum 
of  five  thousand  dollars  upon  the  death  of  Abraham  Bogardus,  and 

(2)  in  case  the  said  Bogardus  survived  for  a  period  of  ten  years;  and 
the  said  policy  should  continue  in  force  until  that  time,  the  payment 
in  cash  or  in  annuity  bonds  to  the  said  assured  or  upon  her  direc- 
tion of  a  proportional  share  of  the  aggregate  sum  produced  by  the 
accumulations  of  dividends,  accretions,  and  interest  during  the  pe- 
riod of  ten  years  from  a  fund  to  be  created  by  certain  contributions 
furnished  by  a  class  of  policy-holders  consisting  pf  those  who  ef- 
fected insurance  on  the  Tontine  plan  during  the  year  1871 ;  (3)  that 
the  surplus  and  profits  derivable  from  certain  described  funds  shall 
be  equitably  apportioned  among  the  surviving  policy-holders  belong- 
ing to  the  class  from  which  such  funds  are  derived. 

The  obligations  assumed  in  the  policy  are  not  changed  or  en- 
larged by  the  consent  of  the  assured  given  in  the  application  for  in- 
suiance  to  the  defendant  to  place  all  dividends  accruing  on  her 
policy  in  a  reserve  fund.  That  provision  merely  waives  the  rights  of 
the  assured  to  demand  the  payment  to  her  of  any  annual  dividend  to 
which  she  might  be  entitied.    No  express  obhgations  are  assumed 
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bj  the  defendant  either  in  the  policy  or  by  the  application  with  ref- 
erence to  the  management  or  investment  of  the  funds  in  question, 
and,  the  Tontine  plan  is  referred  to  as  a  known  and  understood  sys- 
tem of  insurance  pursued  by  all  life  insurance  companies  of  a  simi- 
lar character  to  determine  in  a  certain  contingency  the  extent  of 
the  company's  liability  to  a  special  class  of  its  policy-holders.  It 
contemplates  the  union  of  the  interests  of  a  large  number  of  persons 
and  the  administration  of  a  fund  for  their  mutual  benefit,  and  from 
its  very  nature  is  incapable  of  being  moulded  and  managed  to  meet 
the  special  requirements  of  particular  individuals.  Upon  the  ac- 
cession of  any  person  to  this  class  he  becomes  interested  in  the  con- 
tributions of  eyery  other  member,  and  neither  of  them  can  afterwards 
withdraw  his  contribution  without  injury  to  the  rights  of  all  others 
interested  in  the  fund.  It  is  the  very  nature  of  a  corporate  company 
carrying  on  the  business  of  insurance  that  it  should  be  subjected  at 
indefinite  periods  to  the  payment  of  large  expenses  and  the  incur- 
rence of  large  liabilities  and  risks,  and  their  only  resource  for  the 
satisfaction  of  such  obligations  consists  in  the  fund  created  by  the 
premiums  paid  to  it  by  its  policy-holders.  This  fund  is  necessarily 
subjected  to  drafts  upon  it  for  uncertain  amounts  at  uncertain  inter- 
vals and  to  require  changes  of  its  investments,  and  is  incapable, 
either  in  its  entirety  or  in  ahy  specific  part  thereof,  of  being  kept  in- 
vested and  managed  separately  from  all  other  funds. 

We  therefore  think  that  the  use  of  these  moneys  in  connection 
with  its  other  funds  and  their  investment  and  management  accord- 
ing to  the  mode  which  in  the  judgment  of  the  defendant  was  best 
adapted  to  promote  the  interests  of  all  of  its  policy-holders  was  en- 
tirely legitimate  and  in  accordance  with  the  true  meaning  of  the 
contract.  The  Tontine  plan  undoubtedly  contemplated  such  action 
on  the  part  of  the  insurers  as  would  enable  them  at  the  expiration  of 
the  ten  years  dividend  period  to  determine  the  aggregate  of  such 
dividends,  accretions,  and  interest,  and  to  divide  the  same  among 
the  survivors  of  the  class  to  which  they  belonged  according  to  their 
respective  rights  therein;  but  it  seems  to  us  that  it  does  not  involve 
the  necessity  of  keeping  separate  from  its  other  funds  either  the 
premiums  paid  by  such  class,  or  their  profits  or  accumulations,  or 
the  duty  of  separately  handling,  investing,  or  accumulating  such  funds. 

The  complaint  does  not  allege  that  the  defendant  has  failed  to 
keep  such  an  account  of  these  funds  as  will  enable  it  to  determine 
their  amount,  and  the  respective  shares  of  the  participators  therein; 
but  the  argument  assumes  that  this  is  impossible  unless  they  are 
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separately  kept  and  invested.  We  do  not  think  this  is  necessanly 
true.  The  method  to  be  adopted  by  the  defendant  in  managing  the 
funds  paid  to  it  by  its  several  policy-holders,  was  necessarily  under 
the  insurance  laws  of  the  State  confided  to  its  judgment,  discretion, 
and  skill,  and  the  plaintiff  has  no  cause  for  complaint  in  reference 
thereto,  except  in  the  event  of  the  survivorship  of  Abraham  Bogardus 
for  ten  years  and  the  continued  existence  of  her  policy  upon  the  hap- 
pening of  such  event,  and  not  until  then  she  would  become  entitled 
to  an  accounting  as  to  such  fund. 

No  reason  is  alleged  in  the  complaint  why  the  rights  of  the  re- 
spective parties  entited  thereto  are  not  determinable  from  the  data 
kept  by  the  company,  and  we  are  unable  to  perceive  any  insupera- 
ble obstacle  to  a  proper  accounting  as  to  such  moneys  in  the  fact  of 
an  omission  by  the  company  to  keep  and  invest  them  separately 
from  its  other  funds. 

It  does  not  enlarge  the  liability  of  the  defendant  to  the  plaintiff  to 
denominate  the  relations  between  them,  those  of  trustee  and  cestui 
que  trust,  because  if  the  defendant  had  any  trust  duty  to  perform  in 
relation  to  such  fund  it  was  expressed  in  the  policy,  and  was  simply 
to  receive,  keep,  and  invest  it  carefully  and  pnidently  and  so  as  to 
be  able  to  divide  it  and  its  accumulations  among  those  who  should 
prove  to  be  entitled  thereto  at  the  expiration  of  the  prescribed  pe- 
riod. Wo  are  therefore  of  the  opinion  that  the  policy  did  not  re- 
quire the  defendant  to  keep  and  invest  the  funds  referred  to 
separately,  and  that  no  breach  of  its  contract  is  stated  in  the  allega- 
tion that  it  neglected  to  do  so. 

We  are  also  of  the  opinion  that  even  if  an  obligation  to  do  so  could 
be  implied  from  the  provisions  of  the  policy,  that  it  furnishes  no 
excuse  for  the  non-performance  by  the  plaintiff  of  her  contract 

The  provision  of  the  policy  relating  to  an  investment  of  the  divi* 
dends  upon  the  Tontine  plan  was  simply  an  incident  of  the  main  ob- 
ject of  the  contract  of  insurance.  It  was  entirely  problematical 
whether  there  would  be  any  increase  of  the  fund  or  dividends  upon 
the  investment,  or  whether  any  claimant  would  live  to  realize  his 
interest  therein,  and  a  failure  in  the  performance  of  this  part  of  the 
contract  was  of  minor  importance,  and  could  not  operate  as  an  ex- 
cuse for  non-performance  by  the  assured  of  her  obligations  It  is 
elementary  that  where  agreements  go  to  a  part  only  of  the  consid- 
eration on  both  sides  and  a  breach  may  be  paid  for  in  damages, 
that  the  promises  are  independent :  2  Para  on  Cont.,  677. 

There  is  no  allegation  in  the  complaint  of  the  insolvency  of  the 
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defendant^  or  its  inability  to  respond  in  damages  for  any  breach  of 
its  contract.  Its  liability  was  purely  a  pecuniary  obligation  and 
capable  of  being  fully  performed  by  the  payment  of  money  or  its 
equivalent  The  method  by  which  the  Tontine  fund  was  created 
and  managed  and  designed  simply  as  a  means  of  determining  the 
amount  to  which  the  policy-holder  would  be  entitled  in  a  certain 
event,  and  there  is  no  difficulty  in  ascertaining  such  amount  in  the 
case  of  a  breach  by  the  defendant  of  the  contract  relating  to  the 
mode  of  managing  the  fund.  For  this  reason  also,  .we  are  of  the 
opinion  that  the  complaint  does  not  allege  a  sufficient  excuse  for  the 
non-performance  by  the  plaintiff  of  the  precedent  conditions  of  her 
contract. 

In  considering  the  questions  presented,  we  have  not  omitted  to 
observe  the  claim  made  by  the  plaintiff,  that  the  action  can  be  sus- 
tained upon  the  theory  of  an  agreement  existing  outside  of  tl)e  pol- 
icy, and  contracted  simultaneously  with  it.  This  claim  is  attempted 
to  be  supported  by  importing  into  the  count  demurred  to,  the  alle- 
gations of  the  first  count  purporting  to  state  a  cause  of  action  in 
tort.  We  can  hardly  conceive  a  more  incongruous  or  objecticnablo 
method  of  framing  a  cause  of  action,  than  that  attempted  in  this 
case  ;  but  masmuch  as  we  are  of  the  opinion  that,  even  in  that 
way,  no  cause  of  action  ex  contractu  is  legally  stated,  we  refrain 
from  criticising  the  method  pursued. 

The  second  count  of  the  complaint  states,  that  the  plaintiff  there 
''repeats  and  reiterates  aU  the  allegations  hereinbefore  contained, 
and  makes  them  a  part  of  this,  her  second  cause  of  action. "  The 
allegations  material  to  tbe  question  under  discussion  contained  in 
the  first  count,  are  substantially  as  fellows:  That  the  defendant  is 
a  domestic  corporation  organized  under  the  laws  of  the  State  of 
New  York  for  the  purpose  of  insiuing  lives,  and  that  prior  to  the 
time  of  issuing  the  policy  in  question,  it  had  done  a  large  business  * 
in  the  various  branches  of  life  insurance,  and  through  its  officers 
and  agents,  for  the  purpose  of  inducing  the  plaintiff  to  take  a  policy  • 
from  such  company  on  the  Tontine  or  ten-year  dividend  plan,  rep- 
resented that  they  wera  then  doing  business  on  that  plan,  and  that 
it  gave  many  and  great  advantages  OTer  the  ordinary  mode  of  life 
insurance.  The  count  further  proceeds  to  stato  that  certain  explan- 
ations as  to  the  practical  operation  of  the  Tontine  plan  were  made 
to  the  plaintiff ;  but  the  details  of  such  explanations  are  not  mate- 
rial in  this  connection.  It  then  proceeds  to  state  that  the  defendant, 
on  the  third  day  of  November,  1871,  issued  its  pohcy  to  the  plaintiff 
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upon  the  life  of  Abraham  Bogardus,  for  an  insurance  of  $5,000,  on 
the  ten-year  diyidend  system  of  insurance,  and  in  that  connection 
avers  that  "  the  defendant  then  and  there  represented  that  it  had 
received  and  kept  separate,  and  would  receive  and  keep  separate, 
all  premiums  paid  upon  pohcies  of  the  same  class  to  which  the 
policy "  "  of  the  plaintiff  belonged,"  etc.,  and  the  further  allegation 
that  such  representations  were  false  and  fraudulent,  and  were  relied 
'  upon  by  the  plaintiff  in  accepting  the  policy. 

Assuming  that  these  allegations  are  properly  incorporated  in  the 
second  count,  they  must  be  construed  in  connection  with  the  alle- 
gations of  that  count  ;  and  if  any  inconsistency  between  the  two 
is  found  to  exist,  the  allegations  contained  in  the  second  count 
must,  for  obvious  reasons,  be  adopted  as  containing  the  statements 
intended  to  be  relied  on  by  the  pleader.  It  will  be  observed  that 
the  second  count  also  contains  allegations  referring  to  the  repre- 
sentations made  by  the  defendant ;  but  they  are  there  expressly ' 
referred  to  as  having  been  made  by  the  policy  itself,  while  in  the 
first  count  it  is  inferentiaUy  only  that  they  are  so  stated. 

It  could  very  justly  be  held  that  the  pleader  did  not  intend  by 

'the  reference  in  question,  to  repeat  the  allegations  as  to  representa- 

^tions,  or  to  incorporate  in  the  second  count  allegations  peculiar  to 

an  action  of  tort,  and  not  pertinent  and  material  to  the   cause  of 

action  there  intended  to  be  stated.     While  it  was  proper  and  neces- 

'  sary  to  the  validity  of  the  second  count  to  incorporate  therein  the 

'  allegations  referring  to  the  organization  of  the  company,  and  the 

execution  and  delivery  of  the  policy  in  question,  it  was  obviously 

unnecessary  and  highly  objectionable  to  repeat  therein  the  aUega- 

tions  intended  to  charge  tke  defendant  with  the  commission  of  a 

fraud. 

It  is  not  now  claimed  by  the  appellant  that  she  is  entitled  to 
recover  under  the  second  count  for  any  other  cause  of  action,  than 
one  aiising  ex  contractu,  and  in  view  of  these  circumstances  it  might 
well  be  said  that  the  pleader  did  not  intend  to  include  in  the  second 
*  count  any  of  the  aUegations  of  the  first  importing  the  commission  of 
a  fraud. 

Being  of  the  opinion  that  there  are  other  reasons  why  the  incor- 
poration in  the  second  count  of  the  allegations  of  the  first  does  not 
entitle  the  plaintiff  to  maintain  a  cause  of  action  ex  contractu,  we 
refrain  from  disposing  of  the  case  on  the  grounds  above  referred  to. 

The  first  objection  to  the  plaintiff's  contention  is,  that  assuming 
there  were  actionable  representations  made  by  the  defendant  to  the 
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plaintiff  they  were  made  at  the  time  of  and  conciirrently  with  the 
issuing  of  the  policy,  and  were  necessarily  incident  to  and  dependent 
upon  the  principal  agreement  of  insurance  thereby  effected,  and 
must  stand  or  fall  with  the  cause  of  action  based  thereon.  The 
condition  precedent  of  the  regular  payment  of  annual  premiums  by 
the  plaintiff  applies  as  well  to  the  incidents  of  the  contract  as  to  its 
express  provisions,  and  furnishes  the  same  defense  to  an  action 
based  thereon  as  we  have  seen  it  does  to  the  action  on  the  pohcy. 
It  must,  of  course,  be  borne  in  mind  that  we  are  now  inquiring  only 
whether  the  plaintiff  has  alleged  in  her  complaint  {my  sufficient 
excuse  for  omitting  to  pay  the  annual  premiums.  Secondly,  we  are 
also  of  the  opinion  that  the  statement  contained  in  the  first  count 
does  not  show  any  actionable  cause  resting  in  contract  against  the 
defendant.  It  simply  alleges  that  the  defendant  made  certain  rep  - 
resentations  as  to  its  past  and  future  conduct;  but  those  representa- 
tions were  not  alleged  to  have  been  a  warranty,  or  to  have  been 
made  under  such  circumstances,  and  in  such  form  and  mannir  as 
to  constitute  a  valid  contract  A  mere  representation  made  duiing 
the  pendency  of  negotiations  [for  a  contract  is  not  actionable  ex 
contractu  even  if  untrue.  It  must  be  alleged  to  have  been  material 
and  made  under  such  circumstances  as  to  constitute  a  contract,  and 
show  it  to  have  been  intended  as  a  warranty  of  the  fact  represented, 
to  sustain  such  a  cause  of  action:  Swift  vs.  Colgate,  20  John.,  196; 
Ross  vs.  Mather,  51  N.  Y.,  110;  Moore  vs.  Noble,  53  Barb.,  425. 
A  warranty  may  be  inferred  from  proof  of  a  representation,  but  the 
naked  allegation  of  a  representation  is  not  equivalent  to  an  allega- 
tion of  a  warranty  or  a  contract.  A  representation  is  simply 
evidence  from  which  a  contract  may  or  not  be  inferred,  and  it  is 
a  fundamental  rule  of  pleading  under  all  systems,  that  the  facts 
constituting  a  cause  of  action  must  be  alleged,  and  not  the  evidence 
of  such  facts. 

We  are  further  of  the  opinion  that  the  representation  in  question, 
is  substantially  the  same  as  that  alleged  in  the  second  count,  and  is 
not  a  material  representation  authorizing  the  plaintiff  to  omit  the 
performance  of  the  conditions  assumed  by  her.  This  question  has 
already  been  sufficiently  discussed ;  and  we  conclude  that,  for  the 
reasons  stated,  the  judgment  must  be  affirmed,  and  judgment  abso- 
lute ordered  for  defendant. 

All  concur,  except  Miller,  J.,  absent 
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SUPEEME  COUET  OF  KEW    HAMPSHIEE. 


WHEELER 

TRADERS'  INS.  CO.*J 

Where  the  policy  is  on  "  woolen  mill  and  contonts,"  parol  fvidenco  is  adniio- 
fiible  to  show  the  nature  of  the  contents ;  otherwise  the  insurance  may  be 
void  for  uncertainty. 

The  issne  of  such  a  policy,  with  knowledge  of  the  fact  that  naphtha  was  nec- 
essarily used  in  the  biiHiness,  was  a  waiver  of  a  printed  condition  that  the 
policy  8h(>nld  be  void  in  case  of  its  Iceeping  or  use. 

Samuel  C.  Eastbian,  for  Defendant, 

Mabston  &  Easton,  Fbink  &  Batcheldeb,  for  Plaintiff, 

Bingham,  J. 

The  motion  for  a  nonsuit  for  want  of  sufficient  evidence  to  war- 
rant a  finding  of  the  facts  claimed  by  the  plaintiff  was  properly  over- 
ruled. Evidence  was  introduced  on  each  point,  from  several  wit  • 
nesses,  tending  to  show  the  facts  as  claimed  by  him,  and  it  cannot 
be  said,  as  a  matter  of  law,  that  the  plaintiff  was  not  entitled  to  have 
the  evidence  submitted  to  the  jury  :  Paine  vs.  Rsulroad,  58  N.  H.,  611. 

The  motion  for  a  nonsuit,  because  the  facts  appearing  in  the 
plaintiff's  opening  and  proof  did  not  make  a  ground  of  recovery, 
and  the  motion  for  a  verdict,  raise  essentially  the  same  questiona 
The  facts  were,  in  substance,  that  the  action  was  assumpsit  on  a 
fire  insurance  policy,  which  wv  made  by  writing,  in  a  printed 
blank,  that  the  defendants  insured  the  plaintiff's  woolen  mill  and 
contents  in  Salem,  New  Hiunpshire,  against  a  loss  by  fire  for  one 

*  Lecifilou  reudei-ed,  July  HI,  IbM. 
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year.  In  the  printed  part  of  the  policy  was  a  stipulation  that  if  the 
assured  should  keep  or  use  naphtha,  without  permission  in  the 
policy,  it  should  be  void  and  the  insurance  cease.  The  plaintiff, 
within  the  year,  used  naphtha  for  killing  moths,  and  after  its  use, 
through  a  fire  not  occasioned  by  it,  the  mill  and  its  contents  were 
burned.  The  plaintiff  was  a  woolen  manufacturer,  doing  business 
in  the  mill  at  the  time  of  the  insurance  and  loss,  and  the  use  of 
naphtha  in  the  manufacture  of  woolen  goods  was  necessary  and 
customaxy,  and  the  defendant  knew  of  the  usage.  Its  use  loi^  killing 
moths  was  necessaiy  in  manufacturing  his  goods  and  protecting  his 
Willi,  and  such  use  was  customary  among  woolen  manufacturers. 

It  is  claimed  that  parol  evidence  was  not  admissible  to  show  what 
constituted  the  contents  of  the  milL 

It  does  not  appear  that  this  objection  was  specifically  taken  at  the 
trial,  except  as  it  may  be  included  in  the  one  that  there  was  no  suffi- 
cient evidence  to  warrant  the  finding  of  the  facts  claimed. 

The  question,  however,  has  been  considered  without  reference  to 
the  form  of  the  exception. .  It  has  no  reference  to  the  prohibitory 
dause  of  the  policy,  but  relates  entirely  to  the  admissibility  of  the 
parol  evidence. 

The  contents  of  the  mill  were  insured,  but  if  no  resort  to  parol  ev- 
idence can  be  had  to  ascertain  what  they  were,  this  part  of  the  in- 
surance may  be  void  for  uncertainty.  "  "Woolen  mill  and  contents  " 
is  a  general  description  which  refers  to  extrinsic  objects  and  circum- 
stances that  make  it  necessary  to  resort  to  parol  evidence  to  prove 
the  existence  of  the  fs-cts  by  which  alone  the  property  insured  can 
be  ascertained  and  identified.  Such  evidence  is  competent  to  enable 
an  application  of  the  policy  to  its  subject-matter:  Gerrish  vs.  Towne, 
3  Gray,  82,  88;  Woods  vs.  Sawin,  4  id.,  322;  1  Greenl.  Ev.,  §§286, 
287,  288;  Webster  va  Atkinson,  4  N.  H.,  21,  24;  Bell  vs.  Woodward, 
46  id.,  315,  335  ;  Steinbach  vs.  Company,  54  N.  Y.,  90;  Barnum  vs. 
Company,  97  id.,  188, 192. 

The  evidence  being  properly  admitted,  it  could  be  used  for  all 
legitimate  purposes  in  the  case,  and  the  plaintiff  claims  that  its  effect 
is  not  to  be  limited  to  a  mere  enumeration  or  identification  of  the 
prop?rty  insured,  but  is  also  to  be  used  to  aid  in  the  construction 
of  the  policy  in  determining  what  comes  within  its  true  meaning,  «& 
understood  and  intended  by  the  parties  to  it. 

It  appears  by  parol  that  the  plaintiff  was  a  woolen  manufacturer, 
and  at  the  date  of  the  policy  insuring  the  mill  and  its  contents  for 
one  year,  he  was  operating  the  mill  in  manufacturing  a  stock  of  wool 
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into  woolen  goods,  with  the  intention  that  the  same  would  not  con- 
tinue during  the  year.  The  jury  has  found  that  the  use  of  naphtha 
in  the  manufacture  of  woolen  goods  was  necessary  and  customary, 
and  that  the  defendant  knew  of  the  custom ;  that  its  use  for  killing 
moths  by  the  plaintiff  was  necessary  in  his  business  and  was  cus- 
tomary among  manufacturers  of  woolen  goods. 

The  fair  construction  of  this  branch  of  the  policy  is  that  the  un- 
manufactured material,  both  before  and  during  the  process  of  man- 
ufacture, with  the  necessary  articles  customary  in  the  process,  and 
the  cloths  when  manufactured  into  such  articles  as  were  necessarily 
and  customarily  used  in  the  preservation  of  the  material,  and  manu- 
factured goods,  were  included  in  the  description  as  they  might  exist 
at  any  time  in  the  year,  when  a  loss  might  occur.  In  fact,  it  might 
well  be  said  to  be  an  insurance  of  the  mill  and  contents  to  be  used 
in  manufacturing  woolen  goods  in  the  customary  manner  for  one 
year.  This  was  the  apparent  intention  of  the  parties.  The  plaintiff 
had  a  woolen  mill  which  he  was  operating,  that  he  was  intending  to 
operate  for  the  next  year,  and  desired  to  get  it  and  his  stock  insured. 
The  defendant  was  an  insurance  company  soHciting  patronage,  for 
the  profit  to  be  derived  from  the  premiums.  Now  what  was  the 
understanding  and  intention  of  the  parties  in  the  description  of  the 
property  in  the  policy  ?  "We  think  it  was  as  above  stated.  In  con- 
struing written  instruments,  the  intention  of  the  parties  is  sought, 
and  to  ascertain  that  intention,  regard  may  be  had  to  the  nature  of 
the  instrument  itself,  the  situation  of  the  parties  executing  it,  and 
the  purpose  they  had  in  view:  Corwin  vs.  Hood,  58  N.  H.,  401; 
Houghton  vs.  Pattee,  id.,  326;  Bradley  vs.  Steam  Packet  CJo.,  13 
Pei,  89,  98;  Swain  va  Saltmarsh,  54  N.  H.,  9, 16. 

There  is  no  material  difference  of  principle  in  the  rules  of  inter- 
pretation between  mills  and  contracts  except  what  naturally  arises 
from  the  different  circumstances  of  the  parties.  The  object  in  both 
cases  is  to  discover  the  intention,  and  the  court  may  in  either  case 
put  itself  in  the  place  of  the  parties  and  see  how  the  terms  of  the 
instrument  affect  its  subjeci-matter  :  1  Greenl.  Ev.,  §  287.  The  in- 
terpretation of  a  mill  is  the  ascertainment  of  the  testator's  intention : 
Brown  vs.  Bartlett,  58  N.  H.,  511;  Kimball  vs.  Lancaster,  60  id., 
264. 

The  written  description  in  the  poHcy  was  sufficient  to  insure  the 

contents  of  the  mill,  including  the  necessary  articles  customarily 

used  in  manufacturing  and  preserving  the  stock,  when  interpreted  in 

.  the  light  of  the  circumstances  surrounding  its  execution.    But  it  is 
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said  that,  in  the  printed  part  of  the  policy,  the  use  of  naphtha  is  ex- 
pressly prohibited,  and  that  the  policy  is  to  cease  and  become  void 
in  case  of  its  use  without  written  permission  in  the  policy.  This 
claim  makes  it  necessary  to  examine  the  policy  further  and  find  the 
meaning  and  intention  of  the  parties,  as  expressed  in  both  the  writ- 
ten and  printed  parts  of  it,  as  to  the  use  of  naphtha.  It  is  admitted 
that  the  plaintiff  has  been  guilty  of  no  fraud  or  bad  faith,  and  it  is 
not  to  be  presumed  that  the  defendant  was,  but  on  the  contrary,  it 
may  be  assumed  that  both  parties  acted  in  good  faith  to  perfect  an 
honest,  practical  insurance  of  the  property  as  it  existed  and  was  op- 
erated. The  loss  was  not  occasioned  by  the  use  of  naphtha,  but 
from  other  causes,  so  that  this  branch  of  the  defense  is  purely  tech- 
nical, an  attempt  to  avoid  an  honest  loss  for  a  claimed  violation  of 
the  policy  that  has  done  the  defendant  no  harm.  The  jury  has 
found  that  at  the  time  of  the  insurance  and  loss,  the  use  of  naphtha 
in  woolen  mills  for  the  manufacture  of  such  goods  as  the  plaintiff 
was  making  was  necessary  and  usual,  and  that  the  defendant  knew 
of  this  usage. 

This  being  true,  under  the  present  claim  of  the  defendant,  the 
policy  was  substantially  worthless  to  the  plaintiff,  he  paid  the  pre- 
mium for  nothing  and  the  defendant  received  it  for  nothing.  The 
defendant  understood  it  was  the  plaintiff's  purpose  to  continue  the 
business  of  manufacturing,  and  knew,  if  he  did,  he  must  necessarily 
use  naphtha,  and  as  necessarily  avoid  the  policy.  This  shows,  if  the 
present  claim  is  the  correct  one,  that  the  defendant  was  not  acting  in 
good  faith  at  the  time  it  insured  the  plaintiff,  for  it  is  fair  to  assume 
that  he  supposed  he  paid  the  premium  for  a  valuable  and  not  a 
worthless  insurance.  It  was  not  imlike  a  grant  with  a  reservation  of 
all  that  was  granted.  It  was  a  policy  with  a  condition  that  he  would 
necessarily  avoid  it  the  moment  the  assured  received  it,  unless  he 
ceased  the  business  of  manufacturing  in  the  milL  When  the  insurer 
names  the  premium  for  which  he  will  insure  propeiiy  employed  in 
any  trade  or  business,  it  is  presumed  that  he  has  in  mind  the  nature 
of  the  understanding  and  the  usual  methods  of  doing  the  business, 
and,  if  he  does  not  know  it,  it  is  his  duty  to  inform  himself,  and  he 
takes  the  risk  on  the  understanding  that  what  is  usual  or  necessary 
will  be  done:  Pelly  vs.  Company,  1  Burr.,  341,  348;  Noble  vs.  Kenno- 
way,  2  Doug.,  610,  512;  Company  vs.  Company,  11  How.,  108;  Stein- 
bach  vs.  Company,  54  N.  Y.,  90,  95  ;  Harper  vs.  Company,  17  id., 
194,197,198. 

In  this  case  the  defendant's  knowledge  that  the  use  of  naphtha 
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was  a  necessity  in  the  plaintiff's  business  does  not  depend  upon 
presumption,  but  is  found  as  a  fact  by  the  jury. 

The  blank  policy  in  which  the  insurance  was  written  contained 
many  conditions  upon  which  it  was  to  become  void.  Among  them 
was  the  one  in  question.  These  were  for  the  benefit  of  the 
defendant,  placed  there  before  the  negotiation  commenced  for  the 
insurance,  and  no  special  consideration  appears  to  have  been  given 
them,  further  than  the  filling  of  the  blank  with  language  which 
placed  an  insurance  on  property  entirely  inconsistent  with  the 
printed  prohibition,  and  which,  if  the  prohibition  was  intended  by 
the  parties  to  remain  in  force,  rendered  the  pohcy  worthless.  The 
written  special  description  of  the  particular  subject-matter,  wherever 
inconsistent  with  special  dausen,  must  control:  May  Insurance, 
§  239.  It  has  been  decided  in  this  State,  that  if  the  insurer  has 
knowledge,  at  the  time  of  the  insurance,  of  the  true  state  of  the 
assured's  title,  it  is  a  waiver  of  the  condition  in  the  policy  making 
an  inaccurate  statement  of  the  title  an  avoidance  of  the  policy: 
Thompson  vs.  Williams,  58  N.  H,,  248;  Pierce  vs.  Company,  50 
id.,  297,  300,  302;  Marshall  va  Company,  27  id.,  157, 168;  Carrier  va 
Company,  53  id.,  639;  Company  vs.  Goodall,  29  id.,  182, 184, 196. 
Campbell  vs.  Company,  37  id.,  35,  was  assumpsit  on  a  policy  of 
insurance.  The  property  insured  was  in  a  building,  in  another  part 
of  which  a  small  steam  boiler  was  used.  The  application  did  not 
state  this;  if  it  had,  the  rules  of  the  company  would  have  pro- 
hibited the  policy.  It  appeared  that  the  company  had  no 
knowledge  of  the  boiler,  and  it  was  held  to  be  estopped  from 
taking  advantage  of  the  defect  in  the  applicalion:  Bams  vs.  Com- 
pany, 45  N.  H.,  21,  23;  Appleton  vs.  Company,  59  id.,  541,  544; 
a  a,  47  Am.  Eep.,  220. 

The  doctrine  of  waiver,  as  asserted  to  avoid  the  strict  enforce- 
ment of  conditions  contained  in  contracts,  is  only  another  name  for 
the  doctrine  of  estoppel:  Appleton  va  Company,  supra,  545,  546; 
Hadley  vs.  Company,  55  N.  H.,  110. 

Company  vs.  McCrea,  8  Lea,  513;  41  Am.  Eep.,  647,  was  an  action 
on  a  fire  insurance  policy,  on  a  distillery,  which  provided  that  it 
should  be  void  if  the  distillery  should  be  run  at  night,  and  that 
"  the  use  of  general  terms  or  anything  less  than  a  diii^tinct,  specific 
agreement,  clearly  expressed  and  indorsed  on  this  pohcy,  shall  not 
be  construed  as  a  waiver  of  any  printed  or  written  condition  or 
restriction  herein."  It  was  admitted  that  the  distillery  had  always 
been  run  at  night,  and  was  so  run  before,  at  the  time  of,  and  after 
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the  issuance  of  the  policy,  to  the  knowledge  of  the  general  agent  of 
the  company  who  deliyered  it,  and  it  was  held  a  waiver  of  the  con- 
dition. This  is  a  recent  case,  in  which  many  authorities  are  cited, 
classified,  and  ably  discussed.  And  it  appeared  in  this  case  that  at 
the  time  of  the  insurance  the  defendant  knew  the  use  to  be  not  only 
,  necessary,  but  customary. 

It  seems  to  be  well  settled  that  the  execution  of  a  policy  of  insur- 
ance with  full  knowledge  of  existing  facts,  which,  by  its  condition, 
render  it  void,  is  a  waiver  of  the  conditions,  because  otherwise  it 
would  be  a  fraud:  Van  Schoick  vs.  Company,  68  N.  Y.,  434;  Ben- 
nett vs.  Company,  81  id.,  273;  s.  c,  237  Am.  Rep.,  501;  Woodruff  vs. 
Company,  83  N.  Y.,  133;  Company  vs.  Crane,  16  Md.,  269. 

In  this  State,  upon  substantially  the  same  principal,  a  policy  con- 
ditioned to  be  void  if  the  facts  material  to  the  risk  are  not  correctly 
stated  in  the  application,  is  not  rendered  void  by  the  omission  or 
misstatement,  without  fraud,  of  facts  known  to  the  insurer.  In  other 
words,  the  issue  of  the  policy  with  knowledge  of  the  facts  is  waiver 
of  the  condition. 

The  insurance  of  the  plaintiff's  property,  with  a  knowledge  of  tl^e 
necessary  use  of  naphtha,  was  so  utterly  inconsistent  with  the  condi- 
tion against  its  use,  that  an  intention  to  waive  the  condition  must  be 
presumed.  To  permit  the  defendant  after  a  loss  to  set  up  the  con- 
dition which,  by  issuing  the  policy,  it  induced  the  plaintiff  to  believe 
was  waived,  would  be  permitting  a  fraud.  There  is  no  reason  why 
the  doctrine  of  estoppel  should  not  be  applied :  Horn  vs.  Cole,  51 
N.  H.,  287;  Drew  vs.  Kimball,  43  id.,  285.  It  may  be  said  that  this 
doctrine  denies  to  insurance  companies  the  right  to  impose  the  con- 
ditions on  which  they  will  assume  risks.  This  is  a  mistake.  It  is 
founded  upon  the  rules  of  fair  dealing  and  sound  morality,  and  is  in 
harmony  with  a  healthy  public  policy.  It  simply  provides  that  com- 
panies, if  they  desire  to  impose  conditions  upon  the  assured  that  are 
inconsistent  with  usages,  incidents  or  nature  of  the  risk,  and  the 
company's  knowledge  thereof,  they  must  do  so  in  clear  and  unmis- 
takable teims,  BO  that  the  assured  shall  not  be  misled  or  deceived  as 
to  the  character  of  the  contract  or  the  protection  it  affords,  or  bound 
by  inferences  from  the  putting  together  of  blind  detached  parts  of 
the  contract  which  he  never  in  fact  heard  of  and  rightfully  sup- 
posed the  contrary  thereof  to  be  true:  Delancey  vs.  Company,  52 
N.  H.,  581,  587. 

There  are  authorities  to  the  contrary  of  this  rule — Company  vs. 
Kroegher,  24  Am.  Eep.,  note,  153,   154 — but  the  great  weight  of 
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authority  sustains  the  view  here  taken :  Wood  Ins.,  338.  The  fol- 
lowing are  some  of  the  many  authorities  bearing  on  this  branch  of 
the  case:  May  Ins.,  §§  239,  240,  241;  Wood  Ins.,  839,  840;  Carlin 
vs.  Company,  57  Md.,  515;  s.  c,  40  Am.  Bi^p.,  440,  445;  Company  vs. 
McLaughlin,  53  Fenn.  St.,  485;  Company  vs  Lewis,  30  Mich.,  41; 
Moliere  vs.  Company;  5  Rawle,  342;  Company  vs.  Bruner,  23  Penn. , 
St.,  50;  Ayres  vs.  Company,  21  Iowa,  185;  Company  vs.  D'ones,  62 
HI.,  458;  Company  vs.  Schell,  29  Penn.  St.,  31;  15  Am.  L.  Kev.,  763; 
3  Stark.  Ev ,  1,021, 1,033,  1,037;  Company  vs.  Kinniers,  28  Gratt, 
88;  Bathbone  vs.  Company,  31  Conn.,  193,  194;  Harper  vs.  Com- 
pany, 17  N.  Y.,  194;  Bryant  va  Company,  id.,  200;  Harper  vs.  Com- 
pany, 22  id.,  441;  Hall  vs.  Company,  58  id..  292;  Buchanan  vs. 
Company,  61  id.,  26;  Moore  va  Company,  29  Me.,  97,  101;  Louns- 
burg  vs.  Company,  8  Conn.,  459;  Sims  vs.  Company,  47  Mo.,  54; 
a  c,  4  Am.  Kep.,  311;  May  va  Company,  25  Wis.,  291;  Elliott  vs. 
Company,  13  Gray,  139;  Haley  vs.  Company,  12  id.,  545,  548.  551; 
Pindar  vs.  Company,  36  N.  Y.,  648;  Billings  vs.  Company,  20  Conn., 
139;  Whitmarsh  vs.  Company,  16  Gray,  359;  Viele  va  Company,  26 
Iowa,  9;  Archer  vs.  Company,  43  Mo.,  434;  Company  vs.  Kroegher, 
83  Penn.  Si,  64;  a  c,  24  Am.  Rep.,  147,  note,  150;  Collins  va  Com- 
pany, 79  N.  C,  279;  s.  c,  28  Am.  Rep.,  332;  Carrigan  vs.  Company, 
53  Vt.,  418,  425;  O'Neil  va  Company,  3  N.  Y.,  122,  126;  Steinbach 
va  Company,  54  id.,  90. 

The  evidence  received  of  the  use  of  naphtha  in  woolen  mills  for 
other  purposes  than  killing  moths  was  unobjectionable.  Many  of 
the  cases  on  this  subject  show  the  admission  of  similar  evidence. 

The  question  of  the  regularity  of  the  verdict  was  decided  at  this 
term  in  Dearborn  vs.  Newhall,  ante,  in  which  the  doctrine  of  Nims 
va  Bigelow,  44  N.  H.,  376,  is  Q.pproved. 

Judgment  on  the  verdict  for  the  plaintiff. 

Doe,  C.  J.,  and  Smith,  J.,  dissented;  Allen,  J.,  did  not  sit;  the 
others  concurred. 
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SUPEEME  COUET  OF  NORTH  CAROLINA. 

OcTOBEK  Tebm,  1885. 


SABAH  A.  DUPREE 

vs. 
VIRGINTA  HOME  INS.  CO. 

Where  a  firm  are  general  agents  for  two  insurance  companies,  and  issue  a 
policy  for  one  ot  them  upon  an  application  after  an  examination  by  a  sub- 
agent  of  that  company,  and  after  the  expiration  of  that  policy  insure 
the  same  property  in  the  other  company,  at  a  higher  valuation  and  upon 
another  application,  it  is  competent  in  an  action  upon  the  last  policy  to 
show  the  first  application  and  examination,  although  the  sub-agent  did 
not  communicate  the  result  of  his  examination  to  the  general  agents,  as 
tending  to  rebut  the  charge  of  fraudulent  overvaluation. 

After  the  defendant  has  closed  his  case,  and  the  x^lnintiff  introduces  a  witness 
upon  a  material  point,  and  is  cross-examined,  the  defendant  cannot  con- 
tradict or  impeach  him  as  of  right  in  respect  to  a  statement  that  he  had 
testified  the  same  way  on  a  former  trial,  and  had  contradicted  a  witness 
since  deceased. 

A  new  trial  upon  the  ground  of  after-discovered  testimony  will  not  be  granted 
unless :  — 

The  newly  discovered  witness  will  probably  testify  as  alleged. 

The  evidence  is  material. 

The  evidence  is  probably  true. 

The  party  has  used  due  diligence  in  discovering  it. 

It  ia  independent,  and  not  merely  cumulative. 

Lewis  and  Son,  and  Abmistead  JoNES,/or  Plaintiff. 
D.  G.  TowLE,  G.  H  Snow,  J.  Devebkux,  and  J.  W.  Hinsdale,  fur 
Defendant. 

Smith,  'J. 
The  argument  upon  the  rehearing  of   the  errors  assigned,  pro- 
tracted over  the  entire  period  allowed  by  the  rule,  has  been  little 
more  than  the  reproduction  of  that  made  upon  the  first  hearing, 
which  was  full  and  exhaustiye,  upon  the  numerous  exceptions  con- 
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tained  in  the  record,  both  orally  and  in  brief.  With  their  aid  the 
case  was  then  in  all  its  details  carefully  considered  and  decided. 
Oar  convictions  produced  by  that  discussion,  and  our  own  examina- 
tion of  the  authorities,  as  embodied  in  the  opinion,  then  formed  and 
delivered,  remain  unchanged.  We  do  not  feel  called  upon  to  go 
over  the  same  ground  a  second  time  to  sustain  the  conclusions  then 
reached,  but  shall,  notwithstanding  they  have  been  called  in  ques- 
tion and  assailed  with  aH  earnest  confidence  ol  counsel,  leave  their 
correctness  to  the  vindication  famished  in  the  opinion.  To  do  this 
in  the  absence  of  any  important  overlooked  case  adjudged  in  the 
courts,  or  contained  in  any  recognized  elementary  work,  or  any 
shown  misconception  of  the  facts,  at  the  instance  of  dissatisfied 
counsel,  against  whose  client  the  decision  is  made,  and  whose  zeal 
does  not  admit  of  the  calm,  dispassionate  consideration  that  belongs 
to  the  judicial  mind,  would  be  to  write  a  revision  of  the  rulings  of 
the  court,  and  impair  confidence  in  them.  Nor  are  such  contem- 
plated in  the  rule  that  under  limitations  allows  no  application  for  a 
rehearing  of  a  decided  cause,  as  was  said  with  great  force  by  the 
late  eminent  chief  justice  delivering  the  opinion  in  Watson  vs.  Dodd, 
72  N.  C,  240;  and  reiterated  in  subsequent  cases.  No  case  ought 
to  be  reheard  upon  petition  to  rehear,  unless  it  was  decided  hastily, 
and  some  material  point  was  overlooked,  or  some  direct  authority 
was  not  called  to  the  attention  of  the  court:  Hicks  vs.  Skinner, 
72  N.  C,  1;  Devereux  vs.  Devereux,  81  N.  C,  12;  Ha^^ood  vs. 
Davis,  id.,  8. 

While  we  are  ready  and  willing  to  correct  any  error  which  may 
have  been  committed,  and  will  do  so,  when  it  is  pointed  out  and 
made  to  appear,  it  is  not  in  the  contemplai^on  or  scope  of  the  rule 
to  permit  an  adjudged  case  to  be  reviewed,  and  the  rulings  made 
therein  controverted  by  the  same  course  of  reasoning  and  the 
reproduction  of  the  same  authorities,  which  were  relied  on  in  the 
former  argument,  and  then  with  due  and  careful  deliberation  con- 
sidered and  disposed  of. 

We  shall  not,  therefore,  go  over  the  entire  ground  covered  by  the 
present  argument,  and  re-examine,  as  was  done  before,  the  nine- 
teen enumerated  errors,  set  out  in  the  defendant's  petition,  many 
of  which  present  the  same  substantial  proposition  in  modified 
forms;  but  we  will  confine  ourselves  to  the  two  most  prominent,  in 
what  we  have  now  to  say.  These  objections  are',  first,  to  the  admis- 
sion in  evidence  of  the  report  of  the  agent  who  made  the  exam* 
ination  upon  which  the  first  insurance  was  effected,  and  secondly, 


Digitized  by  VjOOQIC 


1886.]  Dupree  va,  Virginia  Home  Ins,  Co.  193 

to  the  refusal  to  allow  the  defendant  to  introduce  witnesses  to  falsify 
the  statements  of  the  witness  Dupree  elicited  upon  his  cross-exam- 
ination by  defendants  The  report  of  the  agent  to  the  general 
agents  of  both  insurance  companies,  Cameron,  Hay  &  Co.,  sent  out 
to  inspect  the  premises. 

Among  the  defenses  set  up  in  opposition  to  the  plaintiflTs 
demand  of  indemnity  for  the  loss  occasioned  by  the  fire,  is  an 
averment  that  the  execution  of  the  policy  was  superinduced  by  the 
false  and  fraudulent  representation  of  the  value  of  the  property 
made  in  the  plaintiffs  application  for  insurance,  which  vitiates  and 
avoids  the  contract.  In  meeting  this  imputation,  the  plaintiff  was 
allowed  to  show  that  an  employe  at  the  instance  of  the  gener^ 
agents,  Cameron,  Hay  &  Co.,  had  made  an  examination  and  report 
of  the  premises  the  year  before,  upon  which  an  insurance  waer 
effected  in  another  company,  they  being  agents  of  both  principals, 
and  that  with  this  information  they  issued  the  policy  upon  which 
the  present  action  is  founded.  The  agency  firm  consisted  of  three 
members,  one  of  whom,  particularly  conversant  with  the  transaction, 
retired  before  the  present  policy  v/as  issued. 

It  was  certainly  competent  to  show  this  source  of  information 
X>osses8ed  by  the  agency  firm  in  regard  to  the  property  included  in 
both  policies,  when  they  issue  the  last  one,  as  tending  to  rebut  the 
charge  that  it  was  solely  brought  about  by  the  fraudulent  state- 
ments contained  in  the  plaintiff's  application. 

This  agency  may  be  understood,  at  least  the  evidence  tending  in 
this  direction  was  proper  to  go  to  the  jury  to  have  acted  alike  upon 
this  information,  as  upon  that  furnished  by  the  plaintiff  when  each 
of  the  policies  were  issued. 

We  were  referred  to  the  case  known  as  the  Distilled  Spirits  in  11 
Wall.,  356,  where  it  is  supposed  a  contrary  doctrine  is  maintained. 
So  far  from  this,  in  our  opinion  it  sustains  our  view.  Mr.  Justice 
Bradley  there  says  :  '*  That  in  England  the  doctrine  now  seems  to 
be  established  that  if  the  agent  at  the  time  of  effecting  a  purchase, 
has  knowledge  of  any  prior  lien,  trust,  or  fraud  affecting  the  prop- 
erty, no  matter  when  he  acquired  such  knowledge,  his  principal  is 
effected  thereby.  He  then  adds,  "  on  the  whole,  however,  we  think 
that  the  rule  as  finally  settled  by  the  English  courts,  with  the  quali- 
fication above  mentioned"  (referring  to  information  confidentiallj 
acquired,  and  which  public  policy  does  not  permit  to  be  disclosed), 
"  is  the  true  one,  and  is  deduced  from  the  best  consideration  of  the 
reasons  on  which  it  is  founded."    We  have  not  undertaken  to  give 
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^J  specific  effect  to  the.  evidence,  but  only  to  disclose  that  it  was 
proper  to  be  heard  by  the  jury. 

;  $ut  it  was  urged  that  the  trial  judge,  in  his  charge,  gave  an  un- 
^^{urauted  force  to  the  eyidence  in  telling  the  jury  that  "  the  witness 
may  be  considered  as  detemuning  the  value  of  the  other  articles 
insured,  but  not  as  to  the  value  of  the  merchandise,"  which  had  not 
passed  under  his  inspection 

This  literal  rendering  of  the  words  of  the  judge  does  not,  most 
|S^uredly,  convey  his  meaning  as  he  must  have  been  understood. 
.'  He  evidently  intended  to  say,  and  this  in  harmony  with  what  pre- 
cedes, that  the  jury  might  consider  the  evidence  in  determining  the 
^alue  of  that  property.  In  the  beginning  of  the  sentence  of  which 
^e  words  quoted  are  the  conclusion,  his  words  are  :  "  In  determin- 
ing the  value  of  the  property  insured,  the  jury  may  consider  and 
g^ye  such  weight  as  they  deem  proper  to  the  testimony  offered  to 
show  that  the  firm  of  Cameron,  Hay  &  Co.  were  during  the  years 
7,878  and  1879,  agents  both  of  the  defendant  company  and  the 
Virginia  Fire  and  Marine  Insuretnce  Company  that  issued  the  pol- 
icy offered  in  evidence  in  July,  1878,  and  that  an  agent  acting  un- 
d^r  the  direction  of  said  firm,  inspected  and  estimated  the  value  of 
&^  stx>rehouse,  and  other  articles  insured  in  the  policy  sued  on  at 
<jhe  prices  set  forth  in  the  policy  issued  in  1879,  and  made  out  the 
application,''  etc.  This  language  clearly  shows  that  the  judge  meant 
to  lejtve,  and  was  so  understood,  the  force  and  effect  of  the  evi- 
dence to  the  jury,  untrammeled  in  acting  upon  it 

The  next  assigned  error  is  in  the  refusal  of  the  judge,  the  taking 
of  testimony  on  both  sides  being  concluded,  to  allow  the  defendant 
to  introduce  a  witness  to  contradict  what  had  been  sworn  by  P.  C. 

Snpree  as  witness  for  the  plaintiff,  upon  his  cross-examination  by 
le  defendant  He  had  testified  in  opposition  to  the  reproduced 
testimony  of  a  deceased  viritness  for  the  defendant  who  had  been 
examinad  at  a  former  trial,  that  he  never  had  any  conversation  with 
the  plaintiff  about  the  cost  of  her  house.  In  answer  to  a  question 
from  defendant,  he  stated  that  his  own  and  the  testimony  of  the  de- 
ceased witness  at  a  former  trial  were  in  conflict.  The  proposal  now 
>sras  to  show  that  there  was  no  such  conflict.  The  court  refused  to 
let  the  witness  be  examined,  because  the  statement  to  be  dis- 
proved was  not  elicited  by  the  plaintiff,  but  was  in  response  to  in- 
quiry Irom  the  defendant,  and  that  the  matter  rested  in  the  sound 
discretion  of  the  court. 
The  ruling  was  wholly  misapprehended  by  the  defendant's  coun- 
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sel  upon  the  fiist  argument,  as  shown  in  his  elaborate  and  carefully 
prepared  brief.  The  court  is  represented  as  holding  that  the  testi- 
mony being  brought  out  on  the  cross-examination,  the  witness 
could  not  be  impeached  or  contradicted,  and  again  that  it  was  not 
within  the  discretion  of  the  court  to  allow  the  question,  and  the« 
argument  proceeds  to  combat  these  supposed  rulings  and  to  show 
that  "the  conduct  of  the  trial  and  the  order  of  proof  is  always  under 
the  discretionary  control  of  the  court 

The  court  did  not  so  rule,  and  held  according  to  the  well-settled 
practice,  the  defendants  haying  closed  its  case,  had  only  a  right  to 
contradict,  by  calling  other  witnesses,  what  was  brought  out  in  th» 
ldainti£rs  replying  evidence,  and  to  impeach  the  new  witness  who 
testified,  and  this  because  no  previous  oppoitunity  to  do  this  had 
been  afforded.  The  witness  Dupree  had  been  before  examined,  and 
his  testimony  was  simply  in  conflict  with  that  of  the  deceased  wit^ 
neas. 

It  is  an  inaccurate  statement  of  the  ruling  upon  the  exception. 
It  was  not  held  in  general  terms,  as  the  argument  assumes,  that  the^ 
testimony  of  Dupree  was  not  open  to  disproof,  for  it  undoubt- 
edly was  during  the  orderly  examination  of  the  witnesses.  The 
point  decided  is  that  where  both  parties  have  been  heard,  and  the 
defendant's  witnesses  have  aU  beet;  examined,  only  facts  brought  out 
in  the  plaintiff*s  reply  to  the  evidence  adduced  by  the  defendant 
are  open  to  refutation,  and  not  such  as  the  cross-examination  may 
elicit  Beyond  this  the  application  must  be  addressed  to  the  discre- 
tion of  the  judge,  the  refusal  to  exercise  which,  is  not  a  matter  for 
review  here.  If  it  were  otherwise,  the  plaintiffs  could  have  the  right 
to  call  witnesses  to  sustain  witness,  and  thus  a  new  and  collateral 
issue  be  opened  up,  and  the  trial  indefinitely  prolonged.  Hence 
the  rules  to  be  relaxed  only  when  in  the  opinion  of  the  presiding 
judge  it  was  right  and  proper  to  do  so :  State  vs.  Lennon,  92  N.  C, 
790. 

In  regard  to  this  alleged  error,  the  remark  may  be  repeated  that 
no  overlooked  material  authority  has  been  cited,  and  no  aspect  of 
the  matter  before  unnoticed  has  been  presented  to  us.  The  entir6 
reasoning  of  counsel  has  been  directed  against  the  conclusions  be- 
fore reached,  and  in  controverting  the  principles  of  law  then  laid 
down.  This  is  aside  from  the  purview  of  the  rule  for  rehearing,  and 
if  allowed  would  tend  to  unsettle  confidence  in  an  adjudication  of 
the  court  as  a  final  arbiter  in  disposing  of  controversies. 

The  facility  with  which  our  most  carefully  prepared  adjudications 
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and  opinions  are  often  pronounced  erroneous  in  certificates  of  mem- 
bers of  the  bar  sustaining  the  application  for  a  rehearing  aud  re- 
view, has  -made  it  necesary  to  place  further  restrictions  upon  the 
practice  and  render  it  what  it  was  intended  to  be,  a  mode  of  correct- 
ing inadvertences,  or  propositions  of  law  announced  in  ignorance  of 
some  important  case,  which,  if  known,  would  probably  have  changed 
the  result :  Bule  12,  sec  2. 

After  argument  heard  upon  the  second  ground  assigned,  in  sup- 
port of  the  application  for  a  new  trial,  the  discovery  of  new  material 
evidence  since  the  trial  in  the  superior  court,  we  resume  the  examin- 
ation of  this  part  of  the  case. 

The  witness  from  whom  the  testimony  is  expected  to  be  obtained, 
J.  J.  Whitehead,  the  agent  who  received  the  plaintiffs  application  for 
insurance  on  July  18, 1878,  and  handed  it  to  E.  R  Gray,  one  of  the 
partners  in  the  general  agency  of  Cameron,  Hay  &  Co.,  with  his 
indorsed  approval,  was  first  summoned  for  the  plaintiff,  but  not 
examined  on  the  first  trial,  and  his  attendance  dispensed  with  at 
the  last.  His  affidavit  is,  that  he  fiUed  the  blanks  in  the  application 
at  plaintiffs  'dictation,  and  was  guided  entirely  by  her  valuations 
and  figures,  and  '*  that  she  did  not  carefully  examine  the  buildings 
or  the  furniture  "  embraced  in  the  policy  which  issued  in  response  ; 
and  when  he  delivered  the  application  to  Gray,  **  giving  him  no  in- 
formation whatever  concerning  the  same,  or  the  property  described, 
or  even  of  the  fact  that  he  had  been  in  the  house. 

It  appears  that  the  other  partners  never  had  any  conversation  with 
him  on  the  subject-matter  in  controversy,  nor  was  the  retiring  part- 
ner Gray  conferred  with  in  reference  to  the  defense,  while  the  appli- 
cation upon  which  he  issued  the  policy  for  the  firm  remained  in  the 
possession  of  the  other  partners  open  to  their  observation,  until 
produced  for  the  trial 

Certainly,  the  failure  to  see  and  ascertain  from  the  agent  what 
information  he  possessed,  and  what  aid  his  testimony  might  render 
to  the  defense,  is  not  consistent  with  that  diligence  which  ought  to 
be  exercised  when  the  court  is  asked  to  annul  the  trial  and  take 
away  the  results  secured  by  the  successful  issue  to  the  plaintiff. 

It  is  not  necessary  to  go  outside  the  adjudications  in  this  State  to 
deliver  the  conditions  requisite  to  the  interference  of  the  court  in 
cases  of  this  kind. 

The  considerations  that  would  enter  with  the  determinations  of 
the  court  on  such  an  application,  are  thus  set  out  by  Bodman,  J.,  in 
Holmes  vs.  Goodwin,  69,  N.  C.  469;— 
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1.  Will  the  newlj  discoTered  witness  testify  as  alleged? 

2.  Is  the  new  evidence  material  ? 

3.  Is  it  probably  true? 

4.  Has  the  party  used  due  diligence  in  discovering  it? — ^to  which 
may  be  added,  is  it  independent^  or  cumulative  merely  ? 

Without  commenting  on  the  other  indispensable  conditions,  haa 
the  applicant  used  diligence  in  finding  out  the  witness,  and  what  he 
will  prove  ?  Unless  this  appears,  the  motion  will  be  refused  in  tho 
court  where  the  jury  trial  was  had.  But  a  more  stringent  rule  ought 
to  be  applied  to  an  application  made  in  this  tixe  appellate  court. 

It  is  said  by  Reade,  J.,  delivering  the  opinion  in  Shehan  vs. 
Malone,  72  N.  C,  59;  whereas  in  Bledsoe  vs.  Nixon,  69  N.  C,  81, 
the  application  upon  such  ground  was  first  nmde  in  this  court 
''There  is  but  one  precedent  for  a  motion  in  this  court  after  judg- 
ment there  to  set  aside  the  judgment  here,  and  grant  a  new  trial  in 
the  court  below  for  newly  discovered  testimony,  and  that  is  the  case 
of  Bledsoe  vs.  Nixon,  supra.  The  necessity  for  it  seems  to  arise  out 
of  our  new  system.  It  is  an  inconvenient  practice,  and  not  to  be 
encouraged,  nor  will  it  be  allowed  except  in  cases  of  necessity,  to 
prevent  manifest  injustice. 

Without  a  discussion  of  the  cases,  we  refer  to  Matthews  vs.  Joyce, 
85  N.  C,  258;  Carson  vs.  Dillinger,  90  N.  C.  226,  and  Simmons  va. 
Mervin,  92  N.  C,  12;  the  last  judicial  utterance  on  the  subject 

There  have  been  two  jury  trials  of  this  cause  in  the  superior 
court,  two  hearings  upon  the  appeal,  inclusive  of  the  present  re- 
hearing, and  now  we  are  asked  to  re-open  the  cause,  and  send  it 
down  for  a  new  trial  before  the  jury,  for  the  only  assigned  reason 
that  the  defendant's  agents  never  conversed  with  the  witness  most 
likely  to  give  information  about  the  manner  of  affecting  the  first 
insurance,  never  knew  the  value  and  importance  of  his  testimony, 
until  since  the  last  trial  in  the  superior  court  Under  such  circum- 
stances, we  do  not  feel  warranted  in  unsettling  what  has  been  done, 
and  we  refer  to  that  most  salutary  maxim,  Interest  reipublicsB  ut  sit 
finis  lititium.  It  is  full  time  iox  this  litigation  to  come  to  an  end, 
and  the  judgment  must  stand. 
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OOUBT  OP  APPEALS  OP  NEW  YORK. 


GRIPPEY 

HEW  YORK  CENTRAL  INS.  CO.*, 

Jh.  notice  to  the  insnied  to  ret  am  the  policy  for  cancellntioTi,  upon  which  the 
ratable  proportion  of  the  unearned  preminm  would  be  paid,  does  not  effect 

t .  a  cancellation  where  the  policy  provides  that  it  may  be  canceled  upon  no- 
tification and  refunding  auch  unearned  premium. 

What  is  due  diligence  in  complying  with  a  provision  requiring  notice  of  loss 

•  fort hwith,  is  a  question  of  fact  tor  the  j ury. 

The  transfer  of  a  policy  as  collateral  security  fur  claims  against  the  insnred  is 
not  a  violation  of  a  prohibition  against  a  transfer  or  change  of  title  or  an 
assignment  of  the  policy  before  a  loss. 

"On  the  18ih  day  of  December,  1878,  the  plaintifib  were  insured  by 
the  defendants  against  loss  by  fire,  on  certain  described  property. 
They  also  held  policies  of  like  character  issued  by  other  companies, 
to  the  amount,  including  the  one  in  question,  of  $16,000.  On  the 
li^h  of  February,  1879,  they  deliyered  to  the  Lewisburg  National 
Sank  all  the  policies  and  a  written  instrument  of  which,  so  far  as  is 
material,  the  following  is  a  copy : — 

*  "  We  hereby  transfer  the  following  insurance  policies,  amounting 
to  $16,000,  to  the  Lowisburg  National  Bank,  as  collateral  security 
for  claims  said  bank  holds  against  us,  and  that  in  case  of  loss  by  fire, 
to  any  of  our  properties,  insured  in  the  following  companies,  shaO 
be  payable  to  said  Lewisburg  National  Bank,  as  their  daim  against 
ns  may  appear,"  naming  the  policies  referred  to.  The  consent  of 
the  defendant  was  not  indorsed  upon  the  policy,  nor  does  it  appear 

*  Decision  rendered.  NoTomber  24, 1885. 
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to  have  been  given  or  asked  for.  The  property  was  damaged  by 
fire  in  August,  1879,  and  afterward,  but  before  suit  brought,  tiie 
claims  of  the  bank  were  paid  in  full  by  the  plaintiffs,  and  the  policiei 
with  the  written  transfer  returned  to  them.  ^ 

The  defendant  alleged  by  its  answer,  (1)  that  the  policy  was  caH^ 
celed  by  it  before  the  fire;  (2)  that  it  was  assigned  without  their 
consent;  (3)  that  notice  of  the  fire  and  proofs  of  loss  were  not  gived 
in  pursuance  of  the  terms  on  which  the  policy  was  issued. 

Upon  the  trial  it  appeared  that  the  policy  contained  the  followiii|^ 
provisions  :  ''  If  the  insured  property  be  sold  or  transferred,  or  any 
change  take  place  in  title  or  possession,  except  by  succession,  hf 
reason  of  the  death  of  the  insured,  whether  by  legal  process  or  ju^- 
dicial  decree,  or  voluntary  transfer  or  conveyance,  or  if  the  property 
shall  hereafter  be  incumbered  by  judgment  or  otherwise,  or  if  Ihli 
policy  shall  be  assigned  before  a  loss  without  the  consent  of  th6 
company  indorsed  hereon,  then  and  in  every  such  case  this  poYiCi^ 
iAiall  be  void.  This  insurance  may  be  terminated  at  any  time  at  til4 
request  of  the  assured,  in  which  case  the  company  shall  re(aid 
only  the  customary  short  rates  for  the  time  the  policy  has  been  id 
force.  The  insurance  may  also  be  terminated  at  any  time,  at  the 
option  of  the  company,  on  giving  notice  to  that  effect,  and  refundiil^ 
a  ratable  proportion  of  the  premium  for  the  unexpired  term  of  this 
pohcy.  Persons  sustaining  loss  or  damage  by  fire  shall  forthwitU 
give  notice  of  said  loss,  and  within  thirty  days  thereafter  deliver  to 
the  company  a  particular  account  of  such  loss,  signed  and  sworn  tS 
by  them,"  etc.,  requiring  what  is  commonly  called  "  proofs  of  los&'' 

On  defendant's  motion  for  nonsuit  the  trial  judge  decided  that 
the  first  and  second  defenses  were  not  maintained,  and  submitted  the 
other  to  the  jury,  who  found  in  favor  of  the  plaintiffs.  Judgment 
in  their  favor  was  duly  enteied,  and  upon  appeal  affirmed  by  the' 
general  term. 

W.  B.  HuomxT,  for  Appdlants. 
Betnolds  &  Collin,  for  Respondents. 

Danporth,  J, 
It  may  be  conceded  that  the  defendants  notified  the  insured  be- 
fore the  fire,  of  a  desire  to  cancel  the  policy,  but  there  is  no  evi- 
dence that  any  proportion  of  the  unearned  premium  was  paid  back; 
on  the  contrary,  the  defendants  only  proposed  to  do  this  after  the 
policy  should  be  returned  by  the  insured.  They  had  no  right  to 
impose  that  condition,  nor    ould  they  require  the  insured  to  take 
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any  step  in  the  matter.  The  option  to  cancel  was  reseived,  but  to 
be  exercised  by  "  notice,  and  refunding  a  ratable  proportion  of  the 
premium  for  the  unexpired  time  "  of  the  policy.  What  the  defend- 
ants did  was  to  ask  the  insured  to  return  the  policy  for  cancellation, 
promising  in  that  case  "to  remit  to  them  the  return  premimn.** 
This  was  not  enough.  Notice  of  cancellation  and  actual  payment  or 
tender  of  ihe  sum  due  could  alone  suffice :  Van  Yalkenburg  ys.  Lenox 
Fire  Ins.  Co.,  51  N.  T ,  465.  Under  tlie  provision  of  the  policy  re- 
quiring notice  of  loss  to  be  "  forthwith "  given,  it  was  enough  for 
the  insured  to  act  in  that  matter  with  diligence,  and  without  unnec- 
essary delay.  It  was,  therefore,  properly  left  to  the  jury  to  say 
whether,  in  view  of  all  the  circumstances  of  the  case,  the  notice  act- 
ually given  was  sufficient.  It  was  not  instantaneous,  but  the  delay 
inras  brief.  Among  other  things,  it  appeared  that  the  fire  occiured 
on  the  30th  day  of  August.  The  bank  gave  notice  of  it  on  the  1st 
of  September,  and  on  or  before  the  4th  of  September  the  assured 
also  notified  the  defendants  of  the  fire  and  loss.  Even  this  delay 
was  accounted  for.  Sunday  intervened,  and  during  the  other  days 
the  assured  was  busy  with  the  adjusters  of  different  insurance  com- 
panies concerned  in  the  loss,  and  with  matters  connected  with  the 
fire.  The  jury  might  properly,  in  view  of  these  and  other  things  in 
evidence,  find  that  the  delay  was  not  unreasonable.  The  question 
at  least  was  for  them. 

The  other  point  made  for  the  appellant  rests  upon  the  daim 
against  '^  assignment "  of  the  policy.r  It  entails  a  forfeiture,  and 
must,  therefore,  receive  a  strict  construction.  Hence,  no  other  mean- 
ing  can  be  given  to  the  language  used,  than  a  most  rigid  and  literal 
interpretation  permits,  and,  as  the  condition  is  a  limitation  of  liabil- 
ity, it  cannot  be  extended  by  interpretation  so  as  to  include  a  case 
not  clearly  within  the  words  :  Bann  vs.  Home  Las.  Co.,  59  N.  Y.,  387. 
So,  if  the  words  are  of  doubtful  meaning,  or  susceptible  of  two 
fair  interpretations,  they  should  be  construed  to  uphold  rather 
than  avoid  the  policy :  Hoffman  vs.  -SJlna  Ins.  Co.,  32  N.  Y.,  405. 
In  the  first  place,  it  is  apparent  that  nothing  but  an  effectual  assign- 
ment or  transfer  will  come  within  its  terma  In  this  sense  the  policy 
v/as  not  transferred.  No  interest  in  the  insured  property  was  con- 
veyed, but  it  all  remained  as  before.  In  case  of  loss,  therefore,  the 
transferee  could  not  recover,  not  only  because  it  had  suffered  no 
toss  and  was  not  a  party  to  the  contract,  but  because  the  transfer  of 
the  policy  was  not  accompanied  with  any  interest  in  the  subject  of 
insurance.     The  clause  in  question,  although  of  several  members^ 
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is  in  itself  single,  and  is  aimed  against  the  s:Ue  or  transfer,  or  aoy 
change  in  title  or  possession  of  the  insured  property,  and  the  as- 
signment of  the  policy,  which  it  prohibits,  is  in  connection  with  the 
events  which  affect  the  ownership  of  the  things  insured.  They 
mnst  be  construed  together,  otherwise  the  words  relating  to  the 
policy  would  be  without  meaning.  Without  them  the  assignment 
would  be  inoperative  for  any  purpose.  It  would  not  render  the  pol- 
icy void,  but  it  would  be  of  no  value.  If  the  property  was  burned 
the  underwriters  would  be  under  no  obligation  to  pay  any  one — ^not 
the  assignee — for  the  properly  destroyed  did  not  belong  to  him,  so 
he  incurred  no  damage,  nor  the  assured,  for  he  had  parted  with 
the  contract  of  indemnity. 

But  if  we  take  the  prohibition  as  applying  to  the  policy  discon- 
nected from  the  property,  it  will  not  work  the  result  claimed  by  the 
appeUant.  An  assignment  is  a  transfer  or  setting  over  of  property, 
or  of  some  right  or  interest  therein,  from  one  person  to  another, 
and  unless  in  some  way  quahfied,  it  is  properly  the  transfer  of 
one's  whole  interest  in  an  estate  or  chattel  or  other  thing.  In  that 
sense  the  policy  in  question  had  not  been  ''assigned."  It  with 
others  was  delivered  to  the  creditor  upon  an  agreement  that  the 
policies  should  stand  as  coUateral  security  for  certain  claims  held 
by  it  against  the  insured,  and  in  case  of  }o8s  to  the  property  in* 
sured  they  should  "  be  payable  "  to  the  bank,  as  its  ''  claim  against 
the  insured  should  appear."  The  assured  did  not  part  with  the 
title.  The  transfer  was  not  unconditional  They  retained  not  only 
the  whole  insured  property,  but  an  interest  in  the  policy.  In  any 
proceeding  for  its  enforcement  they  would  have  been  a  necessary 
party— Simson  vs.  Satterlee,  64  N.  Y.,  657;  Johnson  vs.  Hart,  3 
Johns.  Cas.,  322;  Conover  vs.  Ins.  Co.,  1  N.  Y.,  280;  Bard  vs.  Poole, 
12  id.,  485;  Whitney  vs.  McKinney,  7  Johna  Ch.,  144;  Field  ,  vs. 
The  Mayor,  6  N.  Y.,  179 — and,  upon  payment  of  the  debt,  entitled 
to  what  they  in  fact  have  had — a  redelivery  of  the  policy.  The 
agreement  under  which  they  transferred  it  did  not  profess  to  vary 
in  any  respect  the  contract  of  insurance.  It  was  at  most  a  mere 
appointment  of  the  bank  to  receive  and  a  direction  to  the  in- 
surers to  pay  to  it  the  loss  when,  if  at  all,  it  should  accrue.  In 
other  words,  it  was  an  appropriation  beforehand,  to  the  payment 
of  specific  debts,  of  a  portion  of  the  money  which  might  accrue 
by  reason  of  the  cause  insured  against,  and  the  plainhfTs  hud  as 
much  inter^st  in  the  pohcy  after  its  pledge  to  the  bank  as  they 
bad  bofore.    The  money  for  which  the  insurers  might  become  li&- 
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ble  was  to  be  applied  to  their  use.  The  bank  held  it  in  trust  ae 
bailee  and  not  as  owner,  and  until,  by  an  act  of  the  assured, 
some  person  other  than  themselves  should  stand  in  that  situatio;n, 
the  prohibition  against  assignment  could  not  apply,  and  the  policy 
remained  valid  to  protect  their  interest :  Hitchcock  vs.  North- 
western Ins.  Co.,  26  N.  T.,  68;  Jackson  va  Silvemail,  15  Johns., 
277;  Sherman  va  Niagara  Bi3.  Co.,  2  Sweeney,  470;  Lazarus  vs. 
Commonwealth  Ins.  Co.,  5  Pick,  80. 

In  Conovor's  case,  supra,  the  charter  of  defendant  provided  thai 
whenever  the  insured  property  "  shall  be  alienated  by  sale  or  other- 
wise, the  policy  shall  thereupon  be  void,"  and  it  was  held  that  the 
words  did  not  embrace  a  mortgage,  since  it  creates  but  a  lien  of 
security,  and  does  not  transfer  the  title,  and  in  Sherman's  case, 
supra,  the  same  rule  was  held  to  apply  to  a  clause  forbidding  the 
transfer  of  the  policy.  To  take  away  the  cause  of  action  in  one 
case,  and  to  render  void  the  policy  in  the  other,  equally  requires  a 
transfer  or  alienation  of  the  entire  insurable  interest. 

It  seems,  indeed,  to  be  well  settled  that  as  long  as  the  insured 
retains  such  an  interest  that  he  may  be  a  sufferer  by  the  loss,  the 
policy  remains  valid  to  that  extent 

The  cases  relied  upon  by  the  appellant  do  not  seem  inconsistent 
with  this  conclusion.  It  the  Smith  case,  1  Hill,  497,  there  was  not 
only  an  express  and  literal  assignment  of  the  policy,  but  of  all 
"  rights  and  claims  which  might  arise  thereon."  lavage  vs.  Ins.  Co., 
62  N.  Y.,  502,  related  to  a  change  of  title  to  the  insured  property. 
Ferree  vs.  Oxford  Ins.  Co.,  67  Penn.  St,  373,  differs  from  the  case  at 
bar  in  several  particulars,  but  one  is  enough.  There  the  court  call 
attention  to  the  condition  which  includes  in  words  not  only  aii 
assignment  of  the  whole  policy,  *'  but  of  any  interest  in  it,"  and  also 
found  in  other  parts  of  the  policy  an  express  intention  to  prohibit 
assignments  made  as  collateral  security.  The  one  before  us  pro- 
hibits an  assignment  of  the  policy,  that  is — as  we  must  construe  it — 
an  absolute  assignment  of  the  whole;  the  other  forbids  not  only  such 
an  assignment,  but  an  assignment  of  any  interest  These  various 
and  differing  hmitations  would  be  entirely  useless  if  they  were  not 
intended  by  insurers  to  distinguish  between  acts  of  the  insured  in  the 
disposition  of  the  policy  as  a  whole,  and  its  transfer  by  way  of  pledge 
or  mortgage  for  a  special  and  temporary  purpose.  In  many  cases 
the  distinction  indicated  by  the  papers  refered  to  is  material,  and  1 
see  no  ground  upon  which  it  can  be  disregarded  in  this  instance. 
Similar  words  have  been  held  by  other  courts  insufficient  to  include 


Digitized  by  VjOOQIC 


1886.1  GHffey  V8.  Ntw  Trk  Geuiral  1 6.  Co,  €03 

a  tranafer  by  way  of  pledge  or  security,  and  we  find  no  reason  to 
differ  irom  them:  Ellis  ys.  Ereutzinger,  27  Mo.,  811;  Ins,  Co.  v& 
Kelly,  82  Md-,  421.  If  there  is  diffioulty  in  the  question,  it  is 
because  the  language  ohoaen  and  employed  by  the  insurers  leaves 
the  matter  in  doubt,  and  to  the  benefit  of  that  they  are  not  entitled: 
Herrman  y&  Ins,  Co.,  81  N.  T.,  184;  Allen  vs.  Ins.  Co.,  85  id.,  473. 

The  judgment  appealed  irom  should  be  affirmed. 
All  ooncor,  except  Earl,  J.,  dissenting. 
Judgment  affirmed. 
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SUPREME  COORT  OF  NEBRASKA. 


Error  from  Lancaster  Counly. 
WESTERN  HORSE,  ETC.,  INS.  CO.^ 

SHEIDLE* 

The  policv  is  prima  facie  evidence  of  the  ownersliip  of  insured,  and  snoh 
ownership  need  not  be  alleged  in  the  pititioii  where  tho  policy  is  made  a 
part  thcrt'oi';  if  such  ownership  does  not  exist,  it  U  a  matter  of  defense. 

Where  it  is  alleged  that  the  policy  was  issued  in  consideration  of  tbo  coven- 
ants performed,  and  the  policy  avers  payment  of  premium,  this  la  suffi- 
cient allegation  of  consideration. 

It  is  sufficient  nllo^ntion  of  demand  of  payment  to  allege  that  **  plaintiff 
would  not  pay  said  sum  or  any  part  thereof." 

The  note  given  for  pnyment  of  premium  was  not  paid  until  nf^er  the  loss. 
The  policy  provided  that  in  case  of  non-payment  at  maturity  the  company 
should  have  the  ri<;ht  to  cancel. 

JMdf  That  the  company  mnst  exercise  it«  option  to  cancel  in  order  to  termi- 
nate the  policy  for  uon-paymeut  of  the  note. 

Heldt  That  where  tlio  policy  Lad  not  been  thns  canceled,  the  fact  that  the 
note  was  only  pnid  after  the  loss,  and  without  notifying  of  the  loss,  would 
not  affect  the  liability. 

J.  R  Webster,  W.  K  Stewart,  aud  Chaeles  Ogdbn,  for  Plaint^. 
A.  K.  Websteb,  for  Defendant 

Rebbb,  J. 
This  cause  was  tried  in  the  district  court,  upon  the  following  stip- 
ulation or  agreed  statement  of  facts:  (1.)  "That  on  the  fifth  day  of 
June,  1883,  the  defendant  issued  and  delivered  to  plaintiff  its  policy 

*  Oplniou  filed,  December  \,  1886. 
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of  iosurance  No.  6858,  the  same  being  hereto  attached,  marked  *  A  ^ 
and  made  a  part  of  this  stipulation,  insuring  plaintiff  against  loss  on 
one  sorrel  gelding  in  the  sum  of  $125,  and  on  one  bay  horse,  $75. 
(2.)  That  plaintiff  gave  his  note  for  the  premium,  said  note  being 
hereto  attached,  marked  '  B '  and  made  a  part  of  this  stipulation. 
(3.)  That  before  the  expiration  of  said  policy  of  insurance,  but  after 
said  premium  note  was  due  and  unpaid,  defendant  placed  said  note 
in  the  hands  of  an  attorney  for  collection;  that  said  attorney  gave 
plaintiff  notice  that  said  note  was  in  his  hands  for  collection,  which 
notice  is  hereto  attached,  marked  '  G  '  and  made  a  ][  art  of  this  stipu- 
lation. (4.)  That  on  the  fifteenth  day  of  March,  1884,  the  plaintiff 
paid  said  note  and  interest  thereon,  to  said  attorney,  and  said  at- 
torney remitted  the  same  to  the  defendant  within  one  week  thereaf- 
ter, less  collection  fees,  and  that  plaintiff  did  not  disclose  to  said  at- 
torney the  fact  that  said  sorrel  horse  had  died  on  the  day  previous.  (5.) 
That  said  sorrel  gelding  died  on  the  fourteenth  day  of  March,  in  the 
afternoon  of  said  day,  about  three  o'clock  p.  m.,  and  without  fault  or 
neglect  on  the  part  of  the  plaintiff.  (6.)  That  plaintiff  gave  the  de- 
fendant notice  of  said  loss  as  soon  as  he  could  find  the  agent  of  said 
company,  and  within  six  days  after  said  loss.  (7.)  That  more  than 
forty-five  days  before  the  commencement  of  this  action,  plaintiff  gave 
defendant  proof  of  said  loss  on  blanks  furnished  by  defendant,  as 
required  in  said  policy.  (8.)  That  said  horse,  said  sorrel  gelding, 
was  of  the  value  of  $150;  that  defendant  refused  to  pay  the  sum  of 
$125,  and  has  not  paid  the  same,  nor  any  part  thereof.  (9.)  Plaintiff 
has  performed  all  other  conditions  of  said  policy  by  him  to  be  kept 
and  performed,  except  as  negatived  by  this  stipulation.  (10.)  It  is 
further  stipulated  that  after  defendant  was  served  with  summons, 
and  before  this  cause  was  tried  in  justice  court,  defendant  tendered 
the  premium  paid  by  plaintiff  for  insurance  on  said  sorrel  gelding, 
from  the  time  said  note  was  due  to  the  expiration  of  said  policy,  to 
plaintiff,  with  interests  and  costs  to  that  date  thereon,  and  is  now 
i-eady  to  pay  the  same,  and  brings  the  same  into  court  and  makes 
said  tender  good.  The  above  are  stipulated  to  be  the  facts  of  the 
cause  so  far  as  competent  or  material"    (Signed,  etc.) 

It  is  not  necessary  to  set  out  copies  of  exhibits  attached  to  the 
stipulation  further  than  to  say  the  note  referred  to  as  exhibit  B  is  a 
negotiable  promissory  note,  with  condition  that  in  case  of  loss  the 
note  should  become  due  and  be  deducted  therefrom,  and  that  in  case 
>f  the  non-payment  of  the  note  at  maturity,  ''the  company  shall 
have  the  right  to  cancel  the  policy,  but,  at  their  option,  may  revive 
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k  alter  full  payment  of  piincipt^  interest;,  and  charges,  have  beeA, 
made." 

The  court  found  in  favor  of  defendant  in  error,  whereupon  a  motion 
for  a  new  trial  was  made  upon  the  pounds  that  (1)  "  the  pleadings  of 
tl^  cause  will  not  support  a  judgment;  (2)  that  upon  the  issues 
joined  defendant  is  entitled  to  adjudgment  for  costs,  and  that  plaint- 
iS£*^^  auction  be  dismissed;  (3)  because  judgment  was  rendered  in 
^yor  of  the  plaintiff,  whereas,  upon  the  pleadings  and  facts,  de- 
fendant was  entitled  to  judgment  upon  the  law  and  issues  joined; 
(4)  because  the  court  admitted  the  stipulation  of  facts  to  be  consid- 
ered in  evidence,  to  which  defendant  at  the  time  objected,  and  ex- 
cepted because  the  petition  of  plaintiff  did  not  entitle  him  to  adduce 
akiiy.  evidence  in  the  cause."  This  motion  being  overruled  and  judg- 
toent  entered,  plaintiff  in  error  seeks  a  review.  , , 

There  are  two  principal  and  decisive  questions  in  this  case,  to  wit: 
'Fi2»t,  Whether  or  not  the  petition  is  sufficient  to  sustain  the  judg- 
ment; and,  second,  if  so,  whether  the  defendant  in  error  could  right- 
fully recover  under  the  stipulated  facts.  The  petition  alleges,  in  sub- 
stance, that  defendant  is  an  incorporated  insurance  company;  that  on 
t)ie  fifth  of  June,  1883,  in  consideration  of  the  covenants  performed 
by  the  pLdntiff,  it  issued  and  delivered  to  him  the  insurance  policy,  a 
copy  of  which  is  attached  to  the  petition;  that  the  gelding  horse  in- 
sured in  said  policy  for  $125  died  on  the  fourteenth  day  of  March, 
1884,  and  that  said  death  was  not  caused  by  the  fault,  neglect,  or 
procurement  of  the  plaintiff  in  the  action,  and  that  of  all  of  which  de- 
fendant, plaintiff  in  error,  had  due  notice;  that  on  the  twenty-eighth 
of  March,  1884,  proof  of  loss  was  served  on  the  company,  and  that 
the  horse  was  worth  $150,  and  that  plaintiff  has  kept  ail  the  condi- 
tions of  the  policy  which  he  was  required  to  keep  and  perform ; 
that  defendant  company  has  not  paid,  and  vnll  not  pay,  the  said 
sum  of  $125,  nor  any  part  of  it,  to  his  damage  in  that  sum.  The 
answer  admits  the  incorporation  of  the  company  and  the  issuance  of 
the  pohcy  as  alleged,  and  denies  all  other  allegationa  The  objec- 
tions to  the  petition  will  be  noticed  in  the  order  presented  by  the 
brief  of  plaintiff  in  error,  the  first  of  which  that  there  is  no  alle- 
gation that  at  the  time  of  the  issuance  of  the  policy  the  defend- 
ant in  error  was  the  owner  of  the  horse  insured,  or  had  any  in- 
terest in  him.  The  policy  is  attached  to  the  petition,  &nd  its  recit- 
als are  made  a  part  of  it  In  this  poUcy  it  is  said  that  the  com- 
pany does  insure  WilUam  Sheidle  against  loss,  by  accident,  etc.,  tp 
the  property  described.     This  showed  the  interest  of  defendant  in 
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error  :  Insurance  Co.  ys.  Slaughter;  20  Ind.,  526.  The  mere  fact  of 
the  contract  of  insurance  being  effected  should,  we  think,  be  enough 
prima  facie  to  prove  the  ownership  of  the  properly.  If  the  con- 
tract was  procured  by  fraud,  and  such  ownership  did  exist,  or  if  the 
insurance  was  rimplj  a  wager  policy,  it  was  proper  matter  of  de- 
fense; and  if  relied  upon,  should  be  pleaded  as  a  defense.  The 
same  may  be  said  of  the  second  objection,  that  it  is  not  alleged  that 
defendant  in  error  was  the  owner  of  the  horse  at  the  time  of  hii^ 
death. 

The  third  objection  is  that  it  is  not  alleged  that  any  consideration 
was  given  for  the  issuance  of  the  policy.  We.  think  it  is  substan- 
tially so  alleged.  It  is  alleged  that  the  policy  was  issued  in  consid- 
eration of  the  covenants  performed  by  the  plaintiff,  and  the  policy 
itself  which  is  embodied  in  the  petition,  shows  upon  its  face  and 
ackBDwledges  the  payment  of  the  premium.  The  fourth  and  fifth 
objections  are  that  there  is  no  averment  that  payment  has  baen  de- 
manded, or  that  any  sum  is  or  has  been  due  plaintiff  on  the  policy. 
As  to  the  demand,  it  would  seem  clear  that  the  proof  of  loss  '*  on 
blanks  furnished  by  defendant's  agent,"  with  the  allegation  that 
plaintiff  in  error  "  would  not  pay  said  sum  of  $125,  nor  any  part 
thereof,"  is  a  sufficient  allegation  of  demand,  if  &uch  allegation  were 
necessary.  While  it  is  true  that  the  petition  was  not  drawn  with 
that  degree  of  care  usually  deemed  necessary  by  a  careful  and  skill- 
ful pleader,  yet  we  think  it  fully  appears  from  the  petition  that  the 
omotint  claimed  is  due.  The  contract  is  set  out  at  length;  the  alle- 
gation of  compliance  with  its  terms  on  the  part  of  defendant  in 
error,  the  failure  of  plaintiff  in  error  to  pay,  and  the  damage  result- 
ing, is  stated.  The  objection  being  made  for  the  fii-st  time  after 
judgment,  the  petition  will  be  upheld  if  by  any  reasonable  construc- 
tion it  is  found  sufficient.  Other  objections  of  a  general  nature  are 
made  to  the  petition,  but  upon  an  examination  of  all  the  allegations 
it  is  deemed  sufficient. 

The  next  question  presented  is  as  to  the  right  of  defendant  in  er- 
ror to  recover  upon  the  facts  as  agreed  to  in  the  stipulation;  the 
note  given  for  the  premium  not  having  been  paid  until  after  the 
death  of  the  insured  property.  By  reference  to  the  note,  a  copy  of 
which  is  attached  to  the  stipulation,  it  may  be  seen  that  the  non- 
payment of  the  amount  for  which  it  was  given  does  not  terminate 
the  policy;  the  provision  being  as  follows:  "  If  this  note  be  not  paid 
at  maturity,  the  company  shall  have  the  right  to  cancel  the  policy, 
but  at  their  option  may  revive  it  after  full  payment  of  principal,  in- 
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terest,  and  charges  has  been  made/^  By  this  provision  it  is  apparent 
that  the  vitahtj  of  the  policy  did  not  necessarily  depend  upon  the 
payment  of  the  note*  Plaintiff  in  error  had  the  right,  if  it  so 
elected,  to  terminate  the  contract  of  insurance,  but  in  order  to  do 
so  an  affirmative  act  upon  its  part  was  necessary.  So  long  as  it  in- 
sisted upon  the  payment  of  the  note,  and  declined  to  cancel  the  pol* 
icy,  so  long  its  obligations  continued.  Had  suit  been  brought  upon 
the  note,  its  collection  could  not  have  been  successfully  resisted! 
The  policy  continued  in  force  until  canceled  The  right  to  cancel 
Was  waived :  Schoneman  vs.  Insurance  Co.,  16  Neb»»  404;  s.  c,  20 
N.  W.  Rep.,  284,  alid  cases  there  cited;  also,  Heaton  vs.  Insurance 
Co.,  7  R.  L,  502;  Goit  vs.  Insurance  Co.,  25  Barb.,  189. 

It  is  insisted  that  the  payment  of  the  note  to  the  attorney  in 
whose  hands  the  note  was  placed  for  collection,  without  making 
known  to  him  the  fact  of  the  death  of  the  property,  was  an  act  of 
bad  faith,  and  that  the  tender  of  the  money  back,  after  suit  brought*, 
should  relieve  the  company  from  any  liability.  To  this  it  may  be 
answered,  the  note  matured  on  the  twenty-seventh  day  of  July, 

1883,  and  plaintiff  might  have  terminated  its  liability  had  it  seen 
proper  to  do  so.     The  note  was  paid  on  the  fifteenth  day  of  March, 

1884.  Notice  and  proof  of  loss  was  given  and  made  more  than 
forty-five  days  before  the  commencement  of  this  action.  Yet  plaint* 
iff  in  error  held  •  the  money  until  after  the  commencement  of  the 
action;  thus  treating  the  contract  of  insurance  as  binding  until  the 
service  of  summons.  It  may  be,  and  is  perhaps  true,  that  the  loss 
hastened  the  payment  of  the  note.  Yet  the  payment,  not  being  es- 
sential to  the  life  of  the  policy,  its  payment  or  non-payment  could 
not  change  the  rights  of  the  parties. 

The  judgment  of  the  district  court  is  affirmed. 
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SUPBEME    COURT  OF  THE  UNITED  STATES. 
OoTOBEB  Tebm,  1885. 


fn  Error  to  the    GircuU  Court  of  the  United  Stales  for  the   District 

of  Minnesota. 


LONDON  ASSURANCE  CORPORATION,  Plaintiff 
in  Error, 

EUGENE  J.  A.  DRENNEN,  FREDERICK  W.  STARR,  \ 
Ain>  EDWARD  D.  EVERETT,  partnebs  as  DREN- 
NEN, STARR  &  EVERETT.* 

A  iirm  hod  af;n^ecd  upoa  compliance  with  certain  conditions  that  another 
party  should  be  received  into  their  business  and  a  new  company  should  be 
formed,  but  that  no  change  should  take  place  in  the  name  or  character  of 
the  firm  **  until  said  corporation  shall  be  formed.'' 

Htld,  That  a  mere  compliance  with  the  preliminary  conditions  by  putting  in 
money  which  was  miugled  with  the  capital  stock  and  subject  to  all  ita 
contingencies,  even  thongh  the  party  so  complying  shared  m  the  profits, 
where  the  corporation  had  not  been  formed,  and  no  actual  transfer  of  title 
to  the  property  insured  had  taken  place,  was  not  a  change  of  title  or  pos- 
session within  the  policy. 

Hablan,  J. 
This  case  has  been  once  before  in  this  court  Drennen  vs. 
London  Assurance  Co.,  113  U.  S.,  61.  It  is  an  action  upon  two 
poHcies  of  fire  insurance,  executed  March  10,  1883,  and  coveriug 
certain  goods,  wares,  and  merchandise  belonging  to  the  firm  of 
Drennen,  Stair  &  Ererett.    Each  policy  contains  the  following  pro- 

*  Decision  rendered,  Janaaryia,  1886. 
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visions:  "If  the  property  be  sold  or  transferred,  or  any  change 
takes  place  in  tide  or  possession  (except  by  succession  by  reason 
of  the  death  of  the  insured),  whether  by  legal  process  or  judicial 
decree,  or  voluntary  transfer  or  conveyance,  *  *  *  then,  and  in 
every  such  case,  this  policy  shall  be  void."  '*If  the  interest  of  the 
assured  in  the  properly  be  any  other  than  the  entire,  unconditional, 
and  sole  ownership  of  the  property  for  the  use  and  benefit  of  the 
assured,  *  ^  it  must  be  so  represented  to  the  corporation  and  so 
expressed  in  the  written  part  of  this  policy,  otherwise  the  policy 
shall  be  void.  When  property  has  been  sold  or  delivered,  or  other- 
wise disposed  of,  so  that  all  interest  or  liability  on  the  part  of  the 
assured  herein  named  has  ceased,  this  insurance  on  such  property 
shall  immediately  terminate." 

T^.e  insurer  contends  that  after  the  execution  of  the  policies,  and 
b<^<^  ;;  the  loss  of  July  29, 1883,  there  was,  by  the  voluntary  act  of 
thi^  insured,  a  sale  or  transfer  of  the  property,  or  such  a  change  in 
titte  or  possession  as  rendered  the  policies,  by  their  terms,  void. 
itbls  defense  rests  entirely  upon  the  claim  that,  prior  to  the  loss,  one 
Amdt  was  admitted  as  a,  partner  in  the  firm  of  Drennen,  Starr  & 
Everett.  The  plaintiffs  deny  that  he  ever  became  a  partner  with 
them,  or  ever  acquired  any  interest  in  the  property  insured.  Upon 
the  record^as  it  was  at  the  former  hearing,  that  question  depended 
mainly  upon  the  construction  of  the  written  agreement  of  May  24, 
1883,  which  is  given  in  full  in  113  XT.  S.,  52,  whereby  the  insured 
agreed  to  receive  Amdt  "  into  their  business,"  upon  certain  terms 
and  conditions,  among  which  are  the  following:  That  the  company 
should  be  incorporated;  that  Amdt  should  pay  into  the  firm  for  its 
use,  on  or  before  June  14,  1883,  the  sum  of  $5,000,  and  a  like  sum 
pn  or  before  January  1, 1885,  the  latter  amount,  until  paid,  to  be 
evidenced  by  his  promissory  note,  dated  January  1, 1883,  and  each 
payment  to  bear  interest  at  eight  per  cent  from  the  date  last  named; 
that  the  business  ''  to  be  carried  on  by  the  new  company  to  be 
formed" — ^the  name  of  which  was  to  be  thereafter  determined — 
shotdd  be  of  the  same  nature  as  that  then  conducted  by  Drennen, 
Starr  &  Everett;  and  that  ''no  change  in  the  name  or  character"  of 
that  firm  ''  shall  be  made  until  said  corporation  shall  be  formed." 
Amdt  paid  to  the  firm,  on  the  18th  of  June,  1883,  the  sum  of  $5,000, 
and  executed  on  the  3d  of  July  of  the  same  year  the  required  note 
for  a  like  amount,  the  money  and  note  being  entered  to  his  indi- 
vidual credit  on  the  books  of  Drennen,  Starr  &  Everett  Upon  this 
state  of  facts  this  court,  reversing  the  judgment  rendered  for  the 
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isiscUfer,  said:  ''The  mstaniction  by  the  court  below  proceeded  upon 
the  groand  that  the  payment  by  Amdt  m  cash  and  notes  of  the 
ttmount  i^ch  he  agreed  to  pay,  and  their  receipt  and  entry  upon 
the  books  of  the  firm  to  his  credit^  gare  him  an  interest  as  partner 
in  the  business^  whereas  such  facts  only  established  the  performance 
of  some,  not  of  aU,  the  conditions  prescribed;  for,  by  the  agree* 
m^at,  the  formation  of  the  proposed  corporation  was  expressly 
made  a  condition,  with  the  others  named,  to  Amdt's  becoming 
interested  in  the  business.  In  our  judgment,  looking  at  the  whole 
agreement,  the  parties  did  not  contemplate  a  partnership,  and  none 
was  eTer  established  between  them*  The  agreement  looked  only 
to  a  corporation,  the  payment  and  other  things  specified  being  in 
pr^>wration  for  its  ultimate  formation,  which  was  an  adequate,  as  it 
was  tiie  actual,  consideration;  consequently  there  was,  prior  t  the 
loss,  and  under  the  most  liberal  interpretation  of  the  policx  \  no 
change  in  the  title  or  possession  of  the  property,  nor  any  trander 
thereof,  that  avoided  the  policies.*^ 

At  the  last  trial  there  was  evidence  to  the  effect  that  Amdt,  after 
paying  the  |6,000  in  cash,  and  executing  his  note  for  the  same 
amount,  became  entitied,  by  agreement  with  the  insured,  to  partici- 
pate in  the  profits  of  their  business  from  January  1,  1883 — ^he  pay- 
ing interest  on  these  amounts  from  that  date.  And  there  was  some 
slight  proof  that  Dreimen  upon  one  occasion  spoke  of  Amdt  as  a 
member  of  his  firm* 

On  behalf  of  the  insured  it  is  contended  that,  even  if  Amdt  had 
become  a  partner  in  their  firm,  the  policy  would  cover  their  interest 
in  the  property.  This  results,  it  is  claimed,  from  that  clause  in  the 
policy  providing  for  the  termination  of  the  insurance  if  the  property 
be  sold  or  delivered  or  otherwise  disposed  of,  **  so  that  all  interest  or 
liability  on  the  part  of  the  insured  herein  named  has  ceased."  We 
deem  it  unnecessary  to  consider  this  question,  because  the  case  can 
be  satisfactorily  determined  upon  other  grounds.  In  view  of  all  the 
evidence,  the  court,  when  delivering  its  charge,  might  well  have  as- 
sumed that  there  was  no  purpose  on  the  part  of  the  insured,  or  of 
Amdt,  that  the  latter  should  have  such  an  interest  in  the  property 
as  would  belong  to  a  partner.  The  court,  therefore,  rightfully  re^ 
fused  to  instruct  the  jury  that  upon  the  undisputed  evidence  Amdt 
became  a  partner  in  the  film  of  Drennen,  Starr  &  Everett  Such 
an  instruction  could  not  have  been  given  without  disregarding  the 
interpretation  which  this  court  at  the  former  hearing  gave  to  the 
written  agreement  of  May  24, 1883;  for,  it  was  then  said  that  the 
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parties,  by  that  agreement,  appeared,  ex  industria,  to  have  ex- 
cluded ihh  possibility  of  Amdt's  acquiring  an  interest  in  or  any  con- 
trol of  the  iuHured  property  in  advance  of  the  formation  of  an 
incorporated  company.  That  interpretation  was  not  affected  by  the 
&ct  that  Aindt  paid  $5,000  in  cash  and  gave  his  note  for  a  like 
amount;  for,  as  heretofore  said,  those  acts  were  simply  in  execution 
of  the  agreement  and  in  preparation  for  the  ultimate  formation  of 
the  proposed  corporation,  and  were  not,  as  the  court  below  properly 
decided,  evidence  of  a  partnership.  The  payment  of  the  money  and 
the  execution  of  the  note  was  plainly  required  by  the  agreement, 
and  the  purpose  of  both  acts  is  to  be  ascertained  from  its  provisions. 

The  main  ground  upon  which  the  defendant,  at  the  last  trial, 
claimed  exemption  from  liability  on  the  policies,  is  indicated  in  two 
of  its  requests  for  instructions  to  the  jury  :  1.  That  "  if  it  was  not 
the  understanding  that  Amdt  became  a  lender  of  money,  and  if  it 
was  the  understanding  between  the  parties  that  the  amount  of  his 
investment  was  to  be  risked  in  their  busincES  and  become  part  of  the 
capital  stock,  and  he  was  to  have  a  share  of  the  net  profits,  he  is  not 
a  mere  lender,  but  a  partner;"  2.  That  "  when  a  person  contributes  a 
portion  of  the  common  capital  stock,  which  is  mingled  with  the  con-' 
tributions  of  other  parties,  and  the  whole  is  managed  for  the  joint 
interests  of  those  who  contribute,  the  contributors,  each  having  a 
share  of  the  net  profits  of  the  business,  they  become  thereby,  partners 
as  between  themselves  in  the  capital  stock  or  property  of  the  con- 
cern." 

We  are  of  opinion  that  the  court  did  not  err  in  declining  to  so  in- 
struct the  jury.  The  question  is  not  whether  Amdt,  by  reason  of 
his  participation  in  the  profits  of  the  business  of  Drennen,  Starr  & 
Everett,  could  have  been  charged  at  the  suit  of  creditors  as  a  part- 
ner in  that  firm.  The  inquiry  is,  whether  the  insured,  after  the  exe- 
cution of  the  policies,  and  before  the  loss,  sold  or  transferred  the 
property  covered  by  the  policies,  or  whether  there  occurred,  during 
that  period,  any  change  in  titie  or  possession.  If  there  had  been  a 
sale  or  transfer  of  the  entire  property  to  one  who  had  no  interest  in 
it  nor  any  right  to  control  it  at  the  time  the  contract  of  insurance 
was  made,  there  would  undoubtedly  have  been  such  a  change  in  the 
titie  as  to  render  the  policies  void.  And,  for  the  purposes  of  the 
present  case,  it  may  be  conceded  that  such  wo^ild  have  been  the 
result  had  Arndt  become  a  partner  in  the  firm  of  Drennen,  Starr  & 
Everett^  But  the  sale  or  transfer  to  which  the  policies  refer  was 
one  that  would  pass  an  interest  in  the  property  itself.    Mere  partici- 
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pation  in  profits  would  give  no  sach  interest  contrary  to  the  real  in- 
tention of  the  parties.  Persons  cannot  be  made  to  assume  the 
relation  of  partners,  as  between  ^themselves,  when  their  purpoEe  is 
that  no  partnership  shall  exist  There  is  no  reason  why  they  may 
not  enter  into  ao  agreement  whereby  one  of  them  shall  participate  in 
the  profits  arising  from  the  management  of  particular  property  with- 
but  his  becoming  a  partner  with  the  others,  or  without  his  acquiring 
an  interest  in  the  property  itself,  so  as  to  effect  a  change  of  title. 
As  the  charge  to  the  jury  was  in  accordance  with  these  principles, 
and  as  the  evidence  conclusively  showed  that  Amdt  did  not,  prior  to 
the  loss,  acquire  an  interest  in,  or  any  control  oj^  the  property  in- 
sured, but  was  only  entitled  to  participate  in  the  profits  arising  from 
its  management  after  a  named  date,  there  is  no  reason  to  disturb 
the  judgment    It  is,  therefore,  affirmed. 
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COURT  OF  APPEALS  OF  NEW  YORK. 


BERTRAND  CLOVER,  Jb.,  Bespandeni, 

vs. 

GREENWICH  INS.  CO.,  or  New  Yobk,  Appelant* 

Where  there  iras  no  legal  evidence  of  the  amount  of  damages  except  the  ap- 
praisal, a  charge  to  the  Jury  that  if  the  arbitrators  exceeded  their  author- 
ity the  plaintin  was  entitled  to  whatever  damnges  he  had  snifored,  would 
be  fatal  except  for  the  fact  that  it  affirmatively  appeared  not  to  have  in- 
fluenced the  verdict. 

Where  the  xN>licy  provides  that  the  loss  shall  be  payable  sixty  days  after  no- 
tice and  proofs  are  furnished,  and  also  authorises  an  extension  of  time  un- 
til after  certain  proo£i,  certificates,  etc.  are  fbmished,  the  insurer  is  not 
entitled  to  an  additional  sixty  days  after  famishing  the  latter. 

Eyidence  of  an  award  to  a  co-tenant  from  another  company  for  damages  to  his 
interest  is  not  admissible  where  it  does  not  affect  the  liability  of  the  com- 
pany defendant. 

A  provision  allowing  the  company  to  elect  to  rebuild  within  sixty  days  after 
the  completion  of  proo&,  refers  to  the  proofs  unconditionally  required  by 
the  policy  and  not  to  subsequent  optional  proceedings;  also  provided  for 
in  order  to  ascertain  the  amount  of  loss. 

The  fact  that  machinery  damaged  belonged  to  another  party  and  the  plaintiff 
could  compel  its  removal  by  him  from  the  building  did  not  necessarily  pre- 
clude the  plaintiff  from  claiming  for  the  expense  of  such  removal  as  a  pre- 
liminary necessity  to  repairing  the  damage  where  the  ]>olicy  indemnifieil 
for  the  expense  of  such  repairs. 

RUOEB,  C.  J. 

There  were  two  items  of  eyidence  only  upon  which  the  yerdict  of 
the  jury  with  respect  to  the  amount  of  damages  could  have  been 
based,  yiz  :  (1)  The  award  of  the  appraisers  assessing  it  at  $1,225, 
and  (2)  the  proofis  of  loss,  in  which  it  was  stated  $1,250.  The  court, 
in  charging  the  jury,  directed  them  to  bring  in  a  verdict  for  the 

Deoltioa  nndered,  Juiiuzy,  USS. 
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amount  apjunuBed  by  the  arbitrators,  with  interest  from  Septembe 
5th,  1882,  in  case  they  should  find  tiiat  the  arbiia-ators  had  not  ex- 
ceeded their  authority  in  maiding  the  award.     The  jury  found  for 
that  sum,  and  tiie  inference  is  quite  conclusive  that  their  verdict  was 
founded  upon  the  award  and  not  upon  the  prooJb  of  loss. 

it  is  evident^  therefore,  that  the  defendant  was  not  injured  by  the 
charge  of  the  iarial  judge  to  the  effect  that  if  the  jury  found  that  th^ 
arbitrators  exceeded  their  authority  in  making  the  appraisal  of 
damages^  the  plaintiff  was  entitled  to  whatever  damage  he  had  suf- 
fered by  the  loss  in  question.  There  being  no  legal  evidence  of  the 
amount  of  such  damages  aside  from  the  appraisal,  an  exception  to 
ibe  charge  would  have  been  fatal  to  the  judgment  but  for  the  fact 
tiiat  it  affirmatively  appears  that  it  did  not  influence  the  verdict : 
Thcwne  vs.  Turck,  94  N.  T.,  90. 

The  objection  that  the  action  was  prematurely  brought  is  not  sus- 
tainable. The  policy  provides  that  the  loss  shall  be  payable  sixty 
days  after  due  notice  thereof  and  proofs  of  the  same  are  received 
by  the  insurers.  This  clause  evidently  refers  to  the  proofis  of  loss 
required  by  the  policy  to  be  made  by  ^e  insured  within  thirty  days 
after  the  fire  and  not  to  any  performance  of  the  plaintiff  which  might 
or  might  not  be  thereafter  required  of  him  under  the  policy  by  the 
insurers.  The  clause  oi  the  polfcy  providing  that  the  one-year  lim- 
itation shall  run  against  the  assured,  notwithstanding  the  pendency 
of  proceedings  to  appraise  damages,  might  otherwise  enable  the  in- 
surers by  inaction  and  delay  to  retard,  if  not  defeat,  any  recovery  on 
the  policy.  The  provitton  authorizing  an  extension  of  the  time  of 
payment  of  a  loss  until  after  certain  proofs,  declarations,  and  certif- 
icates are  produced,  seems  to  exclude  the  hypothesis  Uiat  the  de- 
fendapte  were  also  to  have  sixty  additional  days  aft^  such  proofs 
had  be^i  made. 

This  provision  contemjdates  a  postponeioaent  of  the  right  to  bring 
an  action  only  until  such  proofs  are  made,  and  rebuts  the  inference 
that  any  longer  delay  was  intended. 

The  action  was  not  commenced  until  September  9th,  1882,  nearly 
four  months  after  proo&  of  loss  were  served,  and  several  days  after 
the  completion  of  t^e  award  of  the  appraisers,  and  was  not,  as  we 
think,  prematurely  brought 

Neitiiier  did  the  court  commit  any  error  in  excluding  the  defend- 
ant's offer  to  show  that  the  plaintiffs  co-tenant  had  received  an 
award  from  other  insurance  companies  for  his  individual  interest  in 
the  property  damaged,  including  the  expense  of  removing  the  ma- 
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chinery  preparatory  to  the  work  of  repairing  the  real  property  in- 
jured. That  fact  did  not  affect  the  liability  of  the  defendant  upon 
its  policy  to  the  plaintiff,  and  he  was  entitled  to  recover  whatever  was 
necessary  for  him  to  pay  in  the  restoration  of  the  intere&t  insured  to 
it«  original  condition.  The  sole  question  in  this  case  in  respect  to 
the  item  objected  to,  is  whether  the  plaintiff  might  be  subjected  to 
the  expense  of  making  the  removal  referred  to.  This  question  was 
not  affected  by  a  proceeding  between  strangers  to  this  action  in 
which  the  plaintiff  took  no  part  and  had  no  interest,  but  was  to  be 
*  determined  by  the  provisions  of  his  poKcy. 

As  a  defense  to  the  action,  defendant  offered  to  prove  that  on  the 
9th  of  September,  1882,  it  served  upon  the  plaintiff  a  written  offer 
electing  to  rebuild  or  repair  the  property  damaged  by  the  fire  in 
question.  It  then  appeared  in  proof  that  on  the  6th  day  of  Septem- 
ber, the  defendant  had  refused  to  pay  the  award  in  question,  and 
that  nearly  four  months  had  elapsed  since  the  service  of  the  proo& 
of  loss.  The  evidence  was  objected  to  and  excluded  by  the  court, 
to  which  ruling  the  defendant  excepted.  This  evidence  was  claimed 
to  be  admissible  under  the  clause  in  the  policy  providing  that  it 
should  be  optional  with  the  company  to  repair  or*  rebuild  the  prop- 
erty damaged  within  a  reasonable  time,  giving  notice  of  their  inten- 
tion so  to  do  within  sixty  days  after  the  completion  of  the  proofs 
herein  required.  The  proofs  therein  referred  to  are  evidently  the 
proofs  of  loss  unconditionally  required  to  be  made  by  the  assured 
according  to  the  terms  of  the  policy,  and  do  not  refer  to  the  subse- 
quent optional  proceedings  provided  for  by  the  policy  for  ascertain- 
ing the  amount  of  a  loss  which  may  or  may  not  be  required  to  be 
taken  in  any  given  case.  It  would  be  an  unreasonable  construction 
of  this  contract  to  extend  the  exemption  of  the  defendant  from  suit, 
and  give  them  a  right  to  defeat  an  action  already  brought  to  a  pe- 
riod which  they  had  the  power  to  prolong  indefinitely,  even  to  the 
running  of  the  limitation  provided  by  the  policies  in  favor  of  the  in- 
surers. The  words  "  proofs  "  and  "  proofs  of  loss  "  are  used  indis- 
criminately in  several  places  in  the  x>olicy,  and  wherever  used 
obviously  refer  to  the  particular  statement  of  the  loss  required  by 
the  policy  to  be  signed  and  sworn  to  by  the  assured  within  thirty 
days  after  the  fire.  Any  other  construction  would  involve  the  mani- 
fest absurdity  of  giving  the  assured  a  vested  cause  of  action  for  his 
loss,  and  the  defendant  an  indefinite  right  to  defeat  it  by  electing  to 
repair  or  rebuild  the  property  damaged.  We  think  this  option 
terminated  when  a  right  of  action  accrued  to  the  assured  upon  the 
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policy  by  the  expiration  of  the  sixty  days  period  of  limitation  and 
s.ich  other  express  limitations  as  are  therein  provided. 

The  only  remaining  exception  of  any  importance  is  that  taken  to 
the  refuisal  of  the  court  to  direct  a  verdict  in  the  defendants  favor 
upcn  the  ground  that  the  arbitrators  exceeded  their  authority  in 
n.aking  their  award.     The  court  charged  the  jury  that  the  arbitra- 
tMs  had  no  authority  to  go  outside  ol  the  subject-matter  submitted 
to  them,  and  if  they  did  so  their  appraisal  was  not  binding  upon  the 
parties.    This  direction  was  manifestly  correct  unless  tliere  was  un- 
disputed evidence  of  an  unlawful  exercise  of  authority  by  the  ap- 
praisers.    We  do  not  find  such   evidence  in  the  case.    The  proof 
was  in  some  respects  obscure  and  conflicting,  but  we  do  not  find 
any  conclusive  evidence  that  the  arbitrators  included  in  their  award 
any  item  of  damage  not  properly  chargeable  under  the  policy  to  the 
defendant    The  award  was  made  for  a  gross  sum,  and  nothing 
therein  shows  the  items  of  which  it  was  composed.     This  was  at- 
tempted to  be  established  by  the  testimony  of  the  appraisers,  and 
proof  of  admissions  made  by  one  of  them.    There  was  no  item  of 
damage  questioned  by  the   defendant  which  was  indisputably  in- 
cluded therein  e^ccept  that  of  the  expense  of  removing  machinery 
preparatory  to  making  repairs.    As  we  have  already  seen,  such  re- 
moval was  a  necessity  in   the   work  of  restoring  the    premises  to 
their  original  condition,  and  an  allowance  for  its  expense  is  cleai'ly 
contemplated  by  the  terms  of  the  policy,  providing  that  the  cash 
value  of  the  damaged  property  should  not  exceed  the  cost  to  the 
assured  of  replacing  it    This  provision  seems  to  assume  that  the 
ascertainment  of  the  cost  of  replacing  is  a  legitimate  method  of  de- 
termining the  amount  of  the  damage.    The  fact  that  such  machin- 
ery wholly  belonged  to    some  other    person    did    not    necessarily 
exempt  the  plaintiff  from  the  necessity  and  cost  of  making  such  re- 
moval   Even  if  the  plaintiff  had  the  right  to  require  such  persons 
to  effect  its  removal,  he  was  under  no  legal  duty  to  await  their  ac-  , 
tion  in  doing  so,  or  to  enforce  such  right  against  them  for  the  bene- 
fit of  the  defendant. 

The  existence  of  a  contract  between  the  plaintiff  and  other  persons 
by  which  he  could  compel  such  persons  to  effect  such  removal  did 
not  diminish  the  liability  of  the  defendant  upon- its  policy.  If  the 
removal  was  a  necessity  of  the  repairs  required  to  be  made,  and  the 
policy  indemnified  the  plaintiff  for  the  expense  of  making  such  re- 
pairs, it  would  seem  that  the  consideration  of  the  amount  of  such 
expense  was  within  the  authority  conferred  upon  the  appraisers. 
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The  point  takea  upon  an  attempted  distinotion  between  damages 
to  fluea  and  ohimney  is  not  juatifled  by  the  evidenoe*  He  wit« 
neases  oae  the  words  indifferently  and  sometimes  alternately,  and 
the  eyidenoe  fails  to  show  affirmatively  that  the  appraisers  awarded 
for  any  loss  in  respect  thereto  which  was  not  Incurred. 

The  Judgment  should  be  affirmed. 

All  ooucur,  oxc^pt  Andrews  and  MiUer,  JJ^  aboeui 
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SUPEEME  OOUBT  OF  PENNSTLVANU. 


UNIVERSAL  FIRE  INS.  CO. 
w. 
BLOCK* 

Where  the  pTemium  was  paid  by  the  insared  to  the  broker  who  hail  applied 
through  a  regular  ageut  for  the  policy,  and  the  policy  was  sent  by  the 
agent  conntersigned  l>y  him  as  required  to  the  broker,  and  by  him  deliv- 
ered to  the  insured,  the  company  caunot  allege  the  non^-reeeipt  of  premium, 
and  set  up  a  provision  in  the  policy  that  it  should  not  be  valid  until  the 
premium  had  been  received  at  its  office.    The  doetriue  of  estoppel  applies. 

A  company  has  no  right  to  require  a  public  officer  such  as  a  fire  mandial,  to 
certify  to  the  correctness  of  proofs  of  loss,  and  such  certificate  is  not  essen- 
tial to  recovery. 

Jambs  C.  Selijsbs,  Esq.,  for  Plairdiff  in  Error. 

OsoBGE  p.  Rich,  Esq  ,  and  Mayeb  Sttlzbbboeb,  Esq., /or  Defendcmi  in 
Error. 

Gordon,  J. 

The  material  assignments  of  error  in  this  case,  with  the  exception 
of  the  third  and  fourth,  may  be  disposed  of  in  two  general  classes  : 
L  That  relating  to  the  waiver  of  the  condition  of  the  policy  which 
exempts  the  company  from  all  liability  until  the  actual  payment  of 
the  premium,  either  at  its  office  or  to  an  agent  authorized  in  writing 
to  receiye  the  same.  2.  That  which  embraces  the  rulings  of  the 
court  on  the  e£Eect  and  character  of  the  proob  of  loss. 

We  will  first  dispose  of  the  third  and  foi&rth  assignments,  in  which 
complaint  is  made  of  the  learned  judge  of  the  lower  court,  that  he 
refused  to  say  to  the  jury  there  was  no  evidence  that  the  premium 

•  Beciaion  rendered,  October  4,  UBS. 
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was  paid  prior  to  the  alleged  loss,  so  as  to  make  the  company 
liable  therefor,  and  that  they  were  instructed  to  inquire  whether 
the  defendant  had  not,  by  its  course  of  dealing,  jiiMified  the  belief 
that  Anderson  was  authorized  to  receive  the  premiums  on  its  be- 
half, and  if  such  were  the  case,  the  want  of  written  evidence  would 
not  necessarily  operate  as  a  defense.  We  cannot  agree  that  in 
either  of  these  exceptions,  the  court  below  has  been  convicted  of 
error.  As  to  the  first,  the  evidence  is  that  Block  paid  the  required 
premium  to  Heller,  his  broker,  from  whom  he  received  the  policy 
before  that  instrument  came  into  his  possession,  and  if  we  are  to 
believe  Anderson's  written  receipts,  he  received  this  money  on  and 
before  the  14th  of  January  ;  then  from  Anderson  it  passed  to  Hunt- 
zinger  in  the  shape  of  a  check,  but,  as  that  came  to  hand  after  the 
fire,  he  refused  to  receive  it.  The  next  question  involves  not.  only 
the  fourth  assignment  but  also  the  second,  and  may,  therefore,  be 
discussed  together  with  them.  We  have  seen  Block  paid  the  re- 
quired premium,  and  in  due  course  received  his  policy.  In  look- 
ing at  the  &ce  of  that  policy  he  would  discover  that  it  was  issued 
in  consideration  of  the  premium  which  he  had  paid,  and  though  he 
might  have  discovered  the  condition  that  it  would  not  be  effective 
until  the  amount  of  that  premium  was  paid  into  the  treasury  of 
the  company  or  to  its  agent,  yet  he  might  also  observe  this  signifi- 
cant paragraph  :  "  But  this  policy  shall  not  be  valid  until  counter- 
signed by  B.  K.  Huntzinger,  Agent,  at  Harrisburg  ;**  seeing  this  he 
might  well  and  logically  conclude,  (1)  that  Huntzinger  was  the  duly 
accredited  agent  of  the  company  ;  and  (2)  the  policy  being  coun- 
tersigned by  him,  nothing  more  was  required  to  insure  its  validity. 
The  regular  sequence  of  thought  must  necessarily  be  as  follows  : 
The  premium  has  been  paid ;  the  policy  has  come  to  hand  in  due 
course  ;  the  consideration  appears  on  its  face  as  though  paid  to  the 
company  ;  it  has  been  regularly  executed,  and  the  stamp  of  com- 
plete verity  has  been  given  to  it  by  the  counter  signature  of  the 
company's  agent.  In  view  of  all  this,  after  the  company  had  thus 
compromised  itself,  it  seems  almost  idle  to  discuss  the  powers  of 
Huntzinger,  or  to  inquire  particularly  concerning  their  limits  ;  nev- 
theless,  we  think  the  evidence  warrants  us  in  saying  he  did  not  act 
beyond  the  strict  line  of  his  authority. 

Anderson  sent  the  risk  to  Huntzinger  to  place  in  any  company  he 
thought  fit ;  he,  on  his  own  motion,  placed  it  in  defendant  com- 
pany, countersigned  the  policy  and  forwarded  it  to  Anderson  for  the 
purpose  of  dekvery.    Anderson  did  deliver  it,  received  the  money 
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and  sent  it  to  Huntzinger.  Who,  then,  in  these  particulars,  was 
Anderson's  principal  if  not  Huntzinger?  Moreover,  the  company 
well  knew  that  this  risk  was  in  New  York,  where  H  had  no  office, 
and  that  Huntzinger  was  necessarily  doing  this  and  similar  business 
through  an  agent  in  that  city,  and,  for  that  matter,  through  this 
vexy  broker.  There  is  no  doubt  at  all  but  there  would  have  been 
no  difficulty  whatever  about  the  regularity  of  this  whole  transaction, 
had  the  money  reached  Huntzinger  before  the  loss  ;  but,  if  in  such 
case,  the  regularity  of  Anderson's  agency  and  Huntzinger's  method 
of  doing  business  would  have  been  recognized,  we  cannot  see  how, 
or  on  what  principle  consistent  with  honesty  and  fair  dealing,  they 
can  now  be  repudiated.  Again  we  repeat,  the  company  knew  that 
Huntzinger  was  placing  its  policies  in  New  York.  Moreover,  it 
knew  that  he  could  not  go  there  personally  and  take  contracts  of 
insurance,  for  he  had  no  power  so  to  do  because  the  company  had  no 
such  power  ;  such  contracts  must  be  made,  if  at  all,  in  the  State  of 
Pennsylvania.  How,  then,  could  it  be  supposed  that  the  agent  was 
to  transact  such  business  except  through  the  regular  channels  of 
trade,  that  is,  by  the  employment  of  banks  or  brokers?  Under  such 
circumstances  as  these,  we  cannot  say  that  the  court  did  wrong  in 
referring  the  evidence  to  the  jury,  and  we  think  it  was  altogether 
sufficient  to  warrant  the  finding  of  that  body.  We  may  agree  that 
the  result  would  have  been  different  had  Heller,  who  was  the  im- 
mediate agent  of  the  plaintiff,  neglected  to  pay  over  the  premium 
to  Anderson  or  Huntzinger,  for  then  the  case  would  have  had  some 
resemblance  to  that  of  the  Pottsville  Mutual  Fire  Insurance  Co.  vs. 
Minnequa  Springs  Improvement  Co.,  4  Out.,  137,  for  in  that  case 
the  plaintiff's  own  agent  would  have  been  chargeable  with  neglect, 
which  could  not  have  been  attributed  to  the  company.  Here,  how- 
ever, there  is  no  neglect  on  the  part  of  any  one.  Everything  was 
done  in  the  regular  and  ordinary  course  of  business,  and  the  defense 
set  up,  must  be  regarded  as  utterly  without  merit. 

Nor  can  we  see  how  the  doctrine  of  estoppel  can  fail  to  apply  in  a 
controversy  such  as  this.  As  we  have  seen,  the  countersigning  of 
the  policy  by  Huntzinger,  in  accordance  with  the  company's  own 
direction  expressed  in  writing  on  the  face  of  that  instrument,  gave 
it  the  appearance  of  a  valid  paper,  and  thus  Block  was  assured  that 
every  prerequisite  had  been  complied  with.  By  whose  default,  then, 
if  any  such  man  there  was,  did  it  pass  through  Anderson  and  Heller 
to  the  plaintiff?  Intentionally,  and  in  the  regular  course  of  busi- 
ness, the  agent  of  the  defendant  issued  that  pohcy,  and  no  attempt 
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was  etel*  made)  as  iM  tli(»  caHe  abovid  eited)  to  ocMiliteymAncl  or  retokd 
it. .  It  wa8»  (ben^  the  defaii:dt  of  the  eompany  by  Whiidh  Block  WbM 
misled)  and  we  are  at  a  loss  to  ditine  by  Whai  Jhile  of  law  that 
defiitilt  can  be  thfown  oV^  dt  the  asmiredt  It  is  a  dear  t)aae  of 
equitabto  estoppel,  and  the  oompa&y  must  bear  the  condequeHces  of 
its  own  negflect. 

The  other  point  has  nothing  at  all  in  iti  The  prOofil  Of  loss  wem 
made  out  by  a  eompetent  adjuster,  and  if  they  Wei^e  not  certified  by 
the  lire  marshal  of  ^eW  ^oA^  it  Was  becaiide  he  had  properly 
refused  so  to  do.  The  oompany  had  no  right  to  require  a  publics 
officer  to  act  in  the  adjustment  of  its  risks,  aAd  the  neglect  of  the 
assured  to  evett  ask  a  certificate  from  that  officer  would  haYe  been 
no  defaultt  Besides  this,  it  was  the  duty  of  the  company  on  the 
receipt  of  the  proofs  to  return  them,  if  they  Were  objectionalJe,  and 
point  out  the  particular  defects.  This  it  refused  to  do,  but  replied 
generally,  that  they  did  not  correspond  With  the  printed  instruc- 
tions) and  refused  to  receiye  them.  This  Was  n<)t  sufficieUti  Indur- 
aa&ce  companies  cannot  expect  thus  to  escape  from  the  payment  of 
an  honest  claim  through  technicalities  which  do  them  no  harm,  and 
whioh  they  themselves  can  easily  cure:  Beaty  vs.  Insurance  Ck)., 
16  P.  R  S.)  9;  Insurance  Co.  vs.  Flysn  &  H«mm,  2  OvlU  627. 

Judgment  is  affijrmed. 
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SUPEKIOR  COURT  OP  KENTUCKY. 

Appeal- from  Jefferson  Court  of  Common  Plea^, 

SUSIE  wuippue:  | 

SUPREME  LODGE  KNIGHTS  OP  HONOR.*) 

A  membeT  of  the  order  of  Knights  of  Honor,  who  has  been  by  his  subotditiftte 
lodge  suspended  for  immoral  conducti  and  for  the  non-payment  of  assess- 
ment, loses  his  good  standing  thereby ;  and  if  he  dies  while  under  such 
suspension,  his  beneficiary  is  not  entitled  to  recover  the  benc^t. 

A  grand  dictator  havinc,  upon  an  appeiU  by  a  suspended  member,  affirmed  the 
order  of  suspension  during  the  hie  of  such  member,  cannot,  after  the  death 
of  the  member  recall  his  affirmance,  or  take  any  action  to  restore  the  dead 
member  to  good  standing. 

The  remedy  of  a  suspended  member,  who  feels  ag^ieved  by  an  order  of  the 
grand  dictator,  afilrming  the  order  of  suspension  is  by  an  appeal  to  the 
supreme  lodge  as  provided  by  the  laws  of  the  order. 

Suit  brought  to  recover  the  sum  of  ^,000,  claimed  as  a  benefit  uxK>n  the 
death  of  George  Whipple,  formerly  a  member  of  the  Knights  of  Honor. 

RoDMAK  &  Bbowk,  fo*-  Plaintiff* 

Bbown  k  DiJUE  and  L.  A.  Gkatz,  for  Defeniani* 

BlOBASM,  J. 

Upon  George  Whipple  becoming  a  member  of  Meohanics  Lodge 
No.  1404,  Knights  of  Honor,  the  supreme  lodge  issued  to  him  a  cer- 
tificate, by  which  it  promised  to  pay,  after  his  deaths  to  the  bene* 
ficiaries  therein  named^  the  sum  of  two  thousand  dollars  upon 
certaiQ  conditions^  among  which  were  that  he  should  comply  with 
the  rules  and  regulations  of  the  order,  altd  be  in  good  standing  at 
the  time  of  his  death. 

He  having  departed  this  life  in  December,  1882,  the  appellants, 
as  beneficiaries  under  said  certificate  or  policy  of  insurance,  insti- 
tuted this  action  to  recoTer  said  sum.    The  right  to  recover  was 

•  Opluton  ft]«d^  Octobet  28„  18M« 
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resisted  upon  the  ground  that  at  the  time  of  Whipple's  death,  he 
stood  suspended  upon  the  charge  of  icnmcral  conduct  and  for  the 
non-payment  of  assessments. 

The  appellants  admit  the  non-payment  of  the  assessments,  but 
claim  the  lodge  had  no  right  to  collect  them  by  reason  of  the  pro- 
ceedings under  the  charge  of  immoral  conduct. 

This  charge,  which  rested  upon  Whipple's  conduct  while  intoxi- 
cated in  a  public  place,  was  tried  by  the  lodge  on  October  30,  1882, 
and  sustained;  and  by  the  decision  he  was  suspended  for  the  space 
of  three  months.  On  November  6th  he  appealed,  as  authorized  by 
the  rules  and  regulations  of  the  order,  to  the  grand  dictator,  whose  - 
office  was  at  Danville,  Kentucky. 

On  December  4,  a  written  decision  from  the  grand  dictator,  dated 
November  20,  affirming  the  action  of  the  lodge,  was  received  and 
noted  upon  its  minutes. 

From  this  decision,  Whipple  was  entitled  to  appeal  to  the 
supreme  lodge  at  any  time  vTithin  thirty  days;  but  he  died  before 
his  right  to  prosecute  the  appeal  had  expired,  without  taking  any 
steps  to  that  end. 

A  rumor  having  reached  the  lodge  to  the  effect  that  the  grand 
dictator  had,  prior  to  November  20,  sent  a  decision  in  writing  to  J. 
T.  Funk,  the  reporter  of  the  lodge,  reversing  the  order  of  suspension, 
and  that  Funk  had  withheld  it  from  the  lodge,  and  by  improper  rep- 
resentations to  the  grand  dictator  had  induced  him  to  render  the 
second  decision  affirming  the  suspension,  charges  were  regularly 
formulated  and  preferred  against  Funk,  based  upon  these  state- 
ments. 

The  affidavit  of  the  grand  dictator,  giving  his  version  of  what 
transpired  on  the  appeal,  was  filed  with  the  charges. 

On  March,  12,  1883,  a  trial  was  had  and  the  case  dismissed. 

On  March  19,  the  grand  dictator  came  in  person  to  the  lodge,  and 
upon  his  request,  he  was  allowed  to  withdraw  his  decision  against 
Whipple  and  file  one  reversing  the  action  of  the  lodge. 

It  is  now  contended  by  the  appellants  that  the  grand  dictator  did 
in  fact  first  send  a  decision  in  Whipple's  favor  to  the  lodge,  which 
Funk  suppressed,  and  afterwards  induced  him  to  render  the  de- 
cision affirming  the  action  of  the  lodge.  But  their  allegations  to 
that  effect  in  their  pleadings  were  specifically  denied  by  the  de- 
fendant. 

In  support  of  its  position,  the  defendant  introduced  Funk  as  a  wit- 
nesH,  who  testified  that  he  had  received  no  decision  except  that  re- 
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ported  to  the  lodge.  He  admitted  having  received  a  commuiiicatioii 
from  the  grand  dictator  prior  to  that,  but  said  he  returned  it,  as  it 
refeired  to  the  matters  of  some  other  lodge.  The  plaintiflEs  did  not 
introduce  the  grand  dictator  upon  the  matter  in  issue.  His  affidavit, 
filed  vrith  the  charges  against  Funk^  cannot  be  considered  upon  this 
trial  as  eyidenoe  of  the  facts  therein  stated. 

It  was  competent  as  part  of  the  proceedings  against  Funk  in  the 
lodge;  but  that  proceeding  as  an  entirety  resulted  in  Funk's  ac- 
quittal of  the  charge  of  withholding  the  grand  dictator's  first  de- 
cision. 

But  even  if  that  affidavit  was  read  here  for  all  purposes,  it  could 
do  no  more  than  produce  a  contradiction  in  the  testimony,  and  this 
being  an  action  at  law,  the  court's  finding  upon  this  question  of  fact 
could  not  be  disturbed  unless  flagrantly  against  the  evidence. 
It  is  true  the  court  does  not  say  in  so  many  words  that  it  finds  the 
decision  was  rendered  in  Whipple's  favor  prior  to  his  death;  but  the 
appellants  wiU  not  be  heard  to  say  it  is  not  embraced  in  the  finding 
"  that  he  was,  at  the  time  of  his  death,  not  a  member  of  said  lodge 
in  good  standing,  but  had  been  and  was  at  that  time  suspended;" 
for  they  so  treated  it  in  the  lower  court,  and  did  not  request  a  more 
definite  finding.  It  having  been  thus  established  beyond  our  power 
to  alter  it^  that  the  grand  dictator  did  not  first  decide  Whipple's 
appeal  in  his  favor,  there  remains  nothing  to  justify  the  actioD  of  the 
lodge,  taken  three  months  after  his  death,  by  which  the  grand  dic- 
tator was  permitted  to  vnthdraw  the  decision  affirming  the  order  of 
suspension.  It  being  assumed  that  the  decision  against  Whipple, 
which  was  reported  to  the  lodge,  December  4,  1882,  waA  fairly 
obtained^  and  the  first  rendered,  there  is  nothing  in  the  rules  and 
regulations  of  the  order,  or  in  the  law  applicable  thereto,  that  would 
authorize  the  grand  dictator  to  withdraw  it  after  it  became  the  prop- 
erty of  the  lodge.  If  that  decision  did  the  member  an  injustice,  his 
remedy  vvas  an  appeal  to  the  supreme  lodge.  Neither  the  subordi- 
nate lodge  nor  the  grand  dictator,  nor  the  two  acting  together,  can 
three  months  after  a  member  has  died  suspended,  impose  a  liability 
upon  the  supreme  lodge  by  setting  aside  the  order  of  suspension 
made  prior  to  his  death. 

Let  the  judgment  be  affirmed. 
Ward,  J.,  and  Bowden,  J.,  concurred. 

Note:  Tliis  Jndgmeut  is  Anal,  no  appeal  being  allowed  fjrom  the  superior 
court,  where  the  Judgment  of  the  lower  court  is  affirmed  without  dissent. 
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SUPEEME  COURT  OF  PENNSYLVANIA* 


JSrror  io  the  Court  of  Common  Pleas  No.  2  of  Philadelphia  County. 


SXJPPLEB 

vs. 

KNIGHTS  OP  BIRMINGHAM  OP  PENNSYLVANIA.*; 

A  society  chartered  for  the  pnrpose  of  benefiting  and  aiding  the  widows  and 
orphans  of  deceased  members,  on  the  death  of  the  member,  paid  the  money 
to  the  woman  who  was  living  with  him.  A  forwards,  his  wife,  who  was 
separated  from  him  for  some  years,  claimed  the  money.  Heldf  that  as 
the  company  had  never  been  notified  of  her  claim,  and  had  in  good  faith 
paid  it  to  the  person  who  they  presumed  was  the  wife  of  the  deceased,  she 
could  not  recover. 

William  Hkkbt  Peaoe,  Esq*, /t;r  Plaintiff'  in  Error. 
B.  P.  PiSHEB,  E8g.,/or  Defendant  in  Eiror. 

TfttrKSBYi  J. 

The  second  section  of  the  charter  of  the  defendant  is  as  follows  : 
'*The  purpose  of  this  corporation  shall  be  the  maintenance  of  a 
society  for  the  purpose  of  benefiting  and  aiding  the  widows  and 
orph^is  of  deceased  members.''  This  object  is  repeated  in  the  first 
article  of  the  constitution.  Article  19  of  the  constitution  provides 
that  the  fund  ''  shall  be  paid  to  such  person  or  persons  as  the  deceased 
may  have  designated  to  receive  the  same^  as  appears  on  the  books  of 
the  lodge  of  which  he  is  a  member/'  and  in  absence  of  such  desig- 
nation then  to  his  widow;  if  Xlo  widow  survives,  then  to  his  child  or 
children. 

*  Decision  r«nd«red|  April  20, 1885.— Trom  Legal  InteUigtncert 
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On  February  1, 1882,  John  R  Suppiee  became  a  member  of  the 
corporation  defendant,  and  was  connected  -with  Subordinate  Lodge 
No.  8.  At  the  time  he  executed  a  writing  directing  the  payment 
allowed  to  him  tmder  the  constitution  and  by-laws  to  be  made  to 
Fanny  Suppiee,  his  wife,  and  upon  such  payment  the  graDd  lodge 
to  be  released  from  any  liability.  This  designation  appeared  oq  the 
books  of  the  lodge. 

The  plaintiff  testified  that  she  and  Suppiee  were  married  in  1858  ; 
that  they  separated  in  1876  ;  that  for  two  years  before  his  death  he 
liyed  with  Fanny  Suppiee ;  the  witness  understood  he  lived  with 
said  Fanny  as  his  wife  ;  and  that  a  daughter  of  tiie  plaintiff  lived 
with  SuppLee  and  Fanny.  There  was  nothing  in  the  circumstances 
to  indicate  to  the  defendant  that  Suppiee  falsely  represented  said 
Fanny  to  be  his  wife  in  the  designation  entered  on  the  book. 

Suppiee  died^  April  26,  1882,  and  notice  of  his  death, with  the  re- 
quisite evidence,  was  given  to  the  secretary  of  the  subordinate  lodge, 
and  by  him  forwarded  io  the  grand  secretary,  as  provided  by  article 
22  of  the  constitution.  The  verdict  settles  that  the  money  was  paid 
by  the  defendant  to  Fanny  Suppiee. 

.  Neither  written  nor  oral  notice  was  given  by  the  plaintiff  to  the 
proper  officer  of  the  defendant  or  of  the  subordinate  lodge  that  she 
was  the  widow.  If  she  told  the  fact  to  a  member  who  was  not  an 
officer,  that  was  not  notice.  She  called  at  the  house  of  Speel,  secre- 
tary of  the  subordinate  lodge,  and  told  Speel's  wife  that  she  was  the 
widow  of  Suppiee,  and  Mrs.  Speel  so  informed  her  husband.  He 
did  not  inform  the  defendant  that  he  had  heard  of  the  plaintiff's 
claim.  Surely,  her  talk  with  Mrs.  Speel  and  Dr.  Marter  was  not 
notice  to  the  defendant  of  her  claim  to  the  money  as  widow.  The 
uncontradicted  evidence  shows  that  the  defendant  innocently  paid 
the  money  to  the  person  whom  the  deceased  in  his  lifetime  desig- 
nated and  represented  to  be  his  wife.  Had  the  rejected  offers  of 
testimony  been  received  the  case  would  be  no  different ;  they  were 
rightly  refused. 

Judginent  affimed. 

Dissenting  opinion  by  Meecur,  C.  J. 

I  feel  constrained  to  dissent  from  this  judgment. 

The  sole  object  of  the  corporation,  distinctly  stated  in  its  charter, 
is  for  the  purpose  of  benefiting  and  aiding  the  widows  and  orphans  of 
deceased  members.  This  judgment  withholds  the  aid  from  the  un- 
questioned widow  of  the  deceased,  and  pves  it  to  one  who  was  his 
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misixess.  I  deny  the  power  of  the  corporation,  by  any  device 
between  it  and  the  husband,  to  work  this  perversion  of  the  fund. 
The  allegation  that  the  corporation  did  not  have  notice  of  the  daim 
of  the  widow  before  it  paid  the  money,  is  a  flimsy  excuse  for  its 
action.  It  had  substantially  all  the  notice  the  case  would  permit  It 
is  a  secret  society.  The  widow  could  not  appear  before  it  when  in 
session  and  present  her  daim.  She  caused  notice  to  be  given  to  the 
secretary  of  the  subordinate  lodge  of  which  her  husband  had  been  a 
member,  and  the  evidence  of  Marter  shows  that,  at  the  next  meeting 
of  the  subordinate  lodge,  he  informed  Henry  Bell,  now  deceased,  of 
the  notice  and  claim  of  the  widow.  Bell  was  then  the  representative 
of  this  lodge  in  the  grand  lodge,  and  one  of  the  directors  of  the  lat- 
ter. The  court  rejected  evidence  to  prove  that  the  sir  chief  of 
Lodge  No.  8  knew  the  plaintiff  was  the  lawful  wife  of  the  decedent 
before  the  money  was  paid. 

It  is  difficult  to  see  how  notice  any  more  substantial  could  be 
given  than  this  widow  gave.  It  seems  to  me  that  the  charter  is  vio- 
lated, and  the  evidence  of  notice  and  daim  by  the  lawful  widow,  is 
disregarded  by  this  judgment,  for  the  benefit  of  one  living  with  the 
decedent  as  his  mistress. 
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SUPREME  COURT  OF  ILLINOIS. 


Appeal  from  the  Appellate  Court,  Sd  District, 


NATIONAL  BENEFIT  ASSOCIATIONN 
vs. 
LOUISA  JACKSON. 

Orders  on  a  railroad  company  were  accepted  in  Ilea  of  cash  for  the  premium. 
One  of  the  orders  was  paid,  hnt  the  other,  through  a  mistake  of  the  rail- 
road representative,  was  not  honored. 

Held,  That  a  binding  receipt  acknowledginfr  the  premium  evidenced  that  the 
orders  were  accepted  as  cash,  and  the  failure  to  collect  one  of  them  did  not 
defeat  the  policy,  where  the  company  neglected  to  notify  the  insured  of 
its  dishonor. 

Ca^a,  J. 

This  was  an  action  brought  in  the  name  of  Louisa  Jackson,  admin- 
istratrix of  the  estate  of  Josiah  Jackson,  deceased,  against  the 
National  Benefit  Association,  on  a  poHcj  of  insurance  issued  by  the 
association,  under  which  Jackson  was  insured  against  injuries  from 
accidents.  Before  the  trial  of  the  cause  the  court  allowed  plaintiff 
to  amend  her  declaration  by  striking  out  the  word  "  administratrix." 
After  the  amendment,  the  defendant  entered  a  motion  to  strike  from 
the  files  the  declaration,  because  of  a  variance  between  it  and  the 
summons.  At  the  same  time  the  plaintiff  asked  leave  to  amend  the 
writ  and  all  other  papers  in  the  case,  }n  order  that  they  might  cor- 
respond. This  motion  the  court  allowed,  and  overruled  defendant's 
motion.  The  amendments  allowed  by  the  court  were  fully  author- 
ized by  Sec.  24  of  the  act  in  relation  to  practice.  Eev.  Laws  1874, 
page  778. 

It   is  claimed  that  the    admission  fee    $8.00,   and  two    assess- 
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ments  of  $1.60  each,  were  not  paid,  and  in  consequence  of  non- 
payment the  policy  became  void.  The  application  which  was 
'  signed  by  Jackson,  contained  the  agreement  that  he  should  pay  on 
becoming  a  member  of  the  association,  admission  fee  $8.00,  and 
two  assessments  of  $1.60  each,  total  $11.20.  The  certificate  or  policy 
issued  to  Jackson  contained,  among  other  things,  the  following: 
*'The  National  Benefit  Association  in  consideration  of  representa- 
tions, agreements^  and  warranties,  and  of  the  admission  fee  of 
$8.00,  and  $3.20,  being  for  two  advance  assessments  paid,  the 
receipt  whereof  is  hereby  acknowledged,  and  the  agreement  to  pay 
$400  annual  dues  before  12  o'clock  on  the  first  day  of  January  of 
each  year,  and  the  further  sum  of  $1.60  for  each  benefit  assessment, 
in  manner  required  by  the  board,  does  issue  this  certificate  to 
Josiah  Jackson.  The  sum  to  be  paid  is  not  to  exceed  $1,000,  and  to 
be  paid  to  Mrs.  L.  S.  Jackson,  or  his  legal  representatiyes,  within 
ninety  days  after  satisfactory  proofs  that  said  member  has  sustained, 
during  the  continuance  of  membership,  bodily  injuries,  eifected 
through  external,  violent,  and  accidental  meana  The  member  agrees 
to  pay  the  dues  above  specified,  all  payments  to  be  made  at  the 
home  office  of  said  association.  No  delivery  of  this  certificate  shall 
be  of  any  validity  whatever,  unless  the  holder  of  the  same  shall  have 
previously  paid  the  first  payment,  as  specified  in  his  application,  or 
shall  pay  or  secure  the  payment  thereof  at  the  time  of  such  delivery. 
The  holder  agrees  and  accepts  the  same  upon  express  condition  that 
if  either  dues  or  assessments  are  not  paid  to  the  association  within 
the  time  limited,  then  this  certificate  shall  become  null  and  void  and 
of  no  effect." 

The'  sum  of  $11.20  required  to  be  paid  to  make  the  policy  valid 
between  the  parties,  was  not  paid  in  money  at  the  time  the  policy 
was  issued  and  delivered.  But  Jackson,  who  was  then  an  employe 
of  the  Indiana,  Bloomington  &  Western  Railroad  Company,  gave  to 
the  association,  in  payment  of  the  amount,  two  orders  on  the  pay- 
master of  the  railroad  company,  one  for  six  dollars,  and  the  other 
for  five  dollars  and  twenty  cents.  The  first  was  payable  out  of  his 
March  time,  and  was  duly  paid  when  due.  The  second  was  dated 
March  21, 1882,  and  read  as  follows: — 
''  To  J.  F.  Allen,  Paymaster  I.,  B.  &  W.  Ry.  Co. 

Please  pay  the  National  Benefit  Association   ♦  *  ♦  five  dollars  and  twenty 
cents  ont  of  my  wages  for  the  month  of  April,  1882.        JosiAJi  Jackson." 

This  order  was  presented  to  the  paymaster,  but  was  subsequently 
returned  by  him  with  the  statement  Jackson  had  "  no  time,"  which 
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was  a  mistake  of  the  paymaster.  Under  these  facts  it  is  insisted 
that  the  association  was  not  liable  on  the  certificate  of  membership 
or  policy  which  had  been  delivered  to  the  insured. 

We  have  given  this  matter  a  careful  consideration,  and  we  are  not 
able  to  concur  in  the  view  of  appellant's  counsel.  The  association 
had  the  right,  if  it  saw  proper,  to  waive  a  cash  payment,  and  accept 
in  lieu  of  cash  the  orders  on  the  railroad  company,  and  if  these 
orders  were  taken  as  cash,  then,  although  the  association  failed  to 
collect  one  of  them,  that  fact  cannot  be  held  to  defeat  the  policy. 
In  the  application  which  was  prepared  by  the  company  and  exe- 
cuted by  Jackson  will  be  found  the  following  statement:  "If  the 
number  of  a  binding  receipt  is  inserted,  it  becomes  conclusive  evi* 
dence  that  the  above  amount  has  been  paid.''  The  above  amount 
named  is  the  $11.20.  The  ''  binding  receipt,"  which  acknowledged  the 
payment  of  $11.20  was  executed  by  the  association,  "  No.  5,364,"  was 
inserted  therein,  and  delivered  to  Jackson.  This  receipt  never 
would  have  been  given  unless  the  association  treated  and  accepted 
the  orders  as  cash.  Indeed,  all  the  facts  bearing  upon  the  question 
point  to  the  fact  that  the  orders  were  accepted  as  cash,  and  the 
association  having  accepted  them  as  cash,  it  must  be  bound  by  that 
act  At  all  events,  the  association  having  accepted  the  orders  as 
cash,  when  one  of  the  orders  was  returned  to  it  by  the  railroad  com- 
pany not  paid,  good  faith  required  that  Jackson  should  be  notified 
of  the  non-payment  of  the  order,  and  the  association  could  not,  on 
any  principle  of  fair  dealing,  daim  a  forfeiture  of  the  policy  for  non- 
payment without  giving  Jackson  notice,  which  was  never  done. 
There  is  no  similarity  between  this  case  and  a  case  where  a  promis- 
sory note  has  been  given  for  a  premium  due  at  a  future  day,  and 
the  policy  provides  that  it  may  be  forfeited  for  the  non-payment  of 
the  note  when  due;  and  the  authorities  cited  which  sustain  a  for- 
feiture in  such  a  case  have  no  application  to  the  facts  of  this  case. 

It  is  also  insisted  that  Jackson's  death  was  occasioned  by  volun- 
tary exposure  to  unnecessary  danger,  and  hence  the  company  is  not 
liable.  From  the  evidence  it  is  plain  that  Jackson  was  killed  while 
in  the  discharge  of  his  regular  duty  as  yard  switchman  or  yard 
brakeman,  while  handling  broken  cars,  and  his  death  arose,  not 
from  voluntary  exposure,  but  from  an  accident  for  which  the  con- 
tracting parties  intended  the  association  should  be  liable. 

Judgment  afiSrmed. 
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ST.  LOUIS  COURT  OF  APPEALS. 


MAGGIE  AGNEW,  Bespondenf. 
vs. 
GRAND  LODGE  A.  O.  U.  W.,  of  Mibsouri,  AppeOani*) 

Where  the  constitntion  of  a  benefit  society  provides  that  the  asseasmeDts  for 
death  benefits  are  to  be  made  by  the  subordinate  lodges,  an  assessment 
alleged  to  have  been  made  by  such  a  lodge  upon  its  members  at  a  time 
when  it  conclusively  appears  the  lodge  held  no  meetings,  is  not  a  valid 
assessmentf  and  a  suspension  for  failure  to  pay  such  supposed  assessment 
is  not  a  valid  suspension. 

LewiS)  tT. 
The  plaintiff  is  the  widow  of  Samuel  H.  Agnew^  deceased,  who 
was  a  member  of  Lee  Lodge,  No.  61,  located  at  Edina,  Missouri,  of 
the  defendant  order,  a  benevolent  corporation.  She  obtained  judg- 
ment in  this  case  for  $2,000,  with  interest,  for  the  death  benefit  ap- 
purtenant to  membership,  imder  the  constitution  of  the  order. 
The  defense  was  set  up,  that  the  obligation  to  pay  the  benefit  was 
expressly  conditioned  upon  the  proviso,  that  *'  said  member  shall 
have  complied  in  all  particulars  with  the  la^s,  regulations,  and  re- 
quirements of  the  order  ; "  and  that  the  deceased  member  in  this  case 
failed  so  to  comply  with  said  laws,  regulations,  and  requirements,  in 
this  :  that  on  January  Ist,  1883,  an  assessment  of  one  dollar,  for  the 
beneficiary  fund,  was  made  upon  each  member  of  the  order,  payable 
on  or  before  the  28th  day  of  said  month,  in  accordance  with  the  con- 

*DeoiBioik  rendered.  March  7, 1886,  and  the  amount  being  within  the  atatutoiy  sum,  no  appeal 
!•  allowed. 
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stitation  and  by-laws,  of  which  due  notice  was  given  to  Agnew,  but 
lie  failed  and  refused  to  pay  the  same,  and  was  thereupon,  on  Janu* 
ary  29th,  1888,  duly  suspended  from  all  the  priyileges  of  member- 
ship, inoluditig  the  right  of  participation  in  the  death  benefits. 
This  defense,  if  sustained  by  the  proofis,  should  be  sufficient  to  de- 
feat plaintiff's  claim.    Agnew  died  on  March  16th,  1888. 

The  constitution  of  the  order,  after  providing  for  notices  of  deaths, 
as  they  may  occur,  to  be  given  to  the  grand  recorder,  and  by  him 
transmitted  to  all  the  subordinate  lodges  within  his  jurisdiction, 
proceeds  thus  : — 

<<  Assessments.  Each  subordinate  lodge  shall  then  make  an  assess- 
ment of  one  dollar  upon  each  member  holding  a  certificate,  or  hav- 
ing received  the  M.  W.  degree,  provided  such  member  has  received 
his  certificate  of  M.  W.  degree  prior  to  the  date  of  the  death  on 
which  the  assessment  is  made.  Written  or  printed  notices  of  assess- 
ments shall  be  made  and  sent  by  the  financier,  not  later  than  the  801 
day  of  the  month  in  which  the  notice  was  issued  by  the  grand 
recorder." 

No  competent  testimony  was  offered  to  show  that  an  assessment 
was  ever  made,  as  alleged,  in  conformity  with  this  constitutional 
regulation.  On  the  contrary,  it  was  affirmatively  shown  from  the 
records  of  the  subordinate  lodge,  of  which  the  deceased  was  a 
member,  that  no  meeting  of  that  lodge  was  held  from  July  7th, 
1882,  up  to.March  13th,  1888,  so  that  there  was  no  possibility  of  a 
lawful  assessment  in  the  month  of  January.  No  assessment  for  any 
other  month  was  averred  in  the  answer.  There  was  an  attempt  to 
show  from  memoranda  in  the  books  of  the  grand  recorder  that  Ag- 
new had  failed  to  pay  an  assessment,  and  was  therefore  suspended. 
But  this  was  wholly  incompetent  for  any  such  purpose.  The  con- 
stitution confers  no  power  on  the  grand  recorder  to  assess  a  mem- 
ber, or  to  suspend  him.  His  functions  in  that  connection  end  with 
his  notice  sent  to  each  subordinate  lodge,  wherein  the  assessments 
must  be  officially  made  against  its  own  members.  It  does  not  ap- 
pear that  he  is  the  proper  officer  to  make  an  authentic  record  of  the 
proceedings  of  the  subordinate  lodge.  There  appeared  also  a  notice 
issued  by  the  grand  recorder  to  the  subordinate  lodges,  dated  Janu- 
ary 1,  1883,  to  the  ejSect  that  the  members  must  pay  *'  this  assess- 
ment "  on  or  before  the  28th  of  the  said  month,  to  the  financiers  of 
their  respective  lodges.  But  on  the  same  paper  appears  a  receipt 
signed  by  the  financier  of  Lee  Lodge,  No.  61,  without  date,  showing 
that  Samuel  H.  Agnew  has  paid  the  assessment.    Aside  from  this. 
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bowerer,  the  notice,  for  reasons  already  stated,  would  furnish  no 
proper  evidence  that  an  assessment  bad  been  made  in  conformity 
with  the  constitution. 

The  total  failure  of  proof  on  a  point  so  essential  to  the  affirmative 
defense  relied  on  renders  it  unnecessary  (o  examine  other  questions 
discussed  by  counsel  Upon  the  issue  as  submitted*  D,p  judgment 
was  possible,  otherwise  than  for  the  plaintiff.  AU  the  judges  con* 
during;  the  judgment  is  affirmed. 
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UNITED  STATES  CIRCUIT  COURT, 

SOUTHERN  DISTRICT  OF  NEW  YORK. 


iETNA  NATIONAL  BANK  et  al. 

IV. 

MANHATTAN  LIFE  INS.  CO.  et  al.*  J 

A  bill  in  eauity  may  be  maintained  by  creditors  of  a  deceased  debtor  to  set 
aside  a  nraudnlent  assignment  of  a  lif^  insurance  policy  originally  payable 
to  the  debtor,  his  executors,  administrators,  and  assigns,  but  fraudulently 
assi^ed  b^  him  to  his  wife  while  he  was  insolvent,  and  without  valuable 
consideration,  notwithstanding  such  creditors  have  not  obtained  judg- 
ments at  law  against  the  debtor  in  his  lifetime,  or  against  his  representa- 
tives after  his  decease ;  it  appearing  that  the  complainants  had,  prior  to 
the  death  of  the  debtor,  obtained  a  decree  in  equity  against  him  and  his 
wife  in  the  circuit  court  of  the  United  States  for  the  northern  district  of 
^Florida,  in  which  the  amount  of  the  complainants'  debt«  was  adjusted, 
and  in  which  the  said  debtor  was  adjudged  to  be  absolutely  insolvent. 

It  appearing  that  the  fund  would  be  liable  to  be  placed  out^of  the  jurisdic- 
tion of  the  court,  and  beyond  the  .reach  of  creditors  in  case  they  should  bo 
ultimately  found  to  be  entitled,  if  the  injunction  ehould  be  refused,  Jield^ 
That  an  injunction  pendente  lite  should  be  granted  to  restrain  the  insur- 
ance company  from  paying  over  the  money  under  the  policies  until  the 
rights  df  the  parties  should  be  determined. 

Id  Equity. 

Wellum  B.  Hobnbloweb,  for  Plaintiffs, 
John  W.  Wj^ed,  for  Defendants. 

Wff.kt.er,  J. 
According  to  the  bill  in  this  case  the  policies  in  question  on  the 
life  of  the  husband  were  originallj  made  payable  to  the  executors, 
administrators,  or  assigns  of  the  husband,  and  the  premiums  were 

*  Decifllon  rendered,  Aognst  3, 1886.— From  Fed€ral  Beparter, 
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paid  out  of  his  property,  which,  in  equity,  belonged  to  hia  credi- 
tors. And  the  assigxuuent  to  the  wife  shortly  before  the  death  of 
the  husband  was  for  a  merely  nominal  consideration,  pecuniarily, 
and  was  made  for  the  purpose  of  placing  the  avails  of  the  poHcy 
beyond  the  reach  of  his  creditonL  It  is  inferable,  from  the  state- 
ments of  the  bill,  that  the  assignment  was  made  in  Florida,  and 
not  in  New  York.  Its  effect  may  be  govemed  by  the  laws  there 
rather  than  by  the  laws  of  New  York,  where  the  insurance  company 
is  located.  And  by  the  laws  of  either,  the  assignment  may  be  so 
far  inoperative,  as  against  his  creditors  who  bring  this  bill,  as  to 
entitle  them  to  the  amount  due  on  the  policy  in  preference  to  the 
wife  as  assignee.  The  fund  would  be  quite  liable  to  be  placed  out 
of  the  jurisdiction  of  this  court,  and  beyond  the  reach  of  the  credi- 
tors, in  case  they  should  be  ultimately  found  to  be  entitled,  if  an 
injunction  sho^ild  be  refused  and  the  stay  already  granted  vacated. 
It  seems  proper,  therefore,  that  the  fund  be  held  where  it  is  until  the 
rights  of  the  parties  to  it  are  determined. 

It  is  objected  that  the  creditors  have  not  a  sufficient  judgment 
at  law  upon  their  claims  to  entitle  them  to  maintain  this  proceeding. 
They  have,  however,  a  decree  of  the  circuit  court  of  the  United 
States  for  the  district  of  Florida,  to  which  these  creditors  and  the 
claimant  were  parties,  as  well  as  the  debtor,  in  which,  upon  similar 
issues,  the  amount  of  their  debts,  respectively,  was  adjusted  for  the 
same  purposes.  And,  further,  the  debtor  has  died,  leaving  the  sum 
due  on  these  policies  as  a  part  of  his  estate,  if  it  belongs  to  his  estate, 
within  this  jurisdiction,  with  no  other  creditors,  so  far  as  yet  appears 
here.  These  grounds  may  be  found  sufficient  to  uphold  the  pro- 
ceedings. 

Motion  for  injundion  granted. 
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SUPEEME  COURT  OF  CALIFORNIA. 

CLAFFEY 

vs. 

HARTFORD  FIRE  INS.  CO.*j 

Whether  a  bam  was  intended  to  be  included  within  a  bill  of  sale,  In  which 
the  property  sold  was  described  as  '^the  Wolfe  houses/'  is  a  question  of 
fact  for  the  jury,  and  it  is  error  for  the  court  to  instruct  the  jury  that  the 
bill  of  sale  could  not  include  the  barn. 

E.  A.  &  Q.  E.  Lawbenos,  for  (he  Appellant* 

Gbat  &  Haven,  fur  the  Eespondeni. 

PooTE,  C. 

Plamtiff,  Glsffej,  instituted  this  action  against  the  defendant, 
on  a  fire  insurance  policy,  alleging  that  it  covered  a  loss  he  had 
sustained  by  the  burning  of  a  certain  bam.  The  defendant's  main 
objection  to  payment  of  the  demand  was  a  breach  of  warranty  on 
the  part  of  plaintiff,  in  representing  that  the  bam  was  his  property, 
when  he  had  no  title  thereto.  The  plaintiff,  as  tending  to  show 
ownership  of  the  building  in  dispute,  introduced  in  evidence  the 
following  copy  of  a  bill  of  sale: — 

For  a  valuable  consideration,  the  Spring  Valley  Water  Works  grants  and 
conveys  unto  John  Claffey  the  Wolfe  houses,  but  reserves  the  right  to  use  the 
same  until  the  first  day  of  November,  A.  D.  1877. 

Witness  the  corporate  name  and  seal  of  said  corporation  hereunto  sub^^ 
scribed  and  affixed  by  Charles  Webb  Howard,  its  president,  in  pursuance  of  a 
resolution  heretofore  passed  by  its  board  of  directors,  this  ninth  day  of 
July,  A.  D.  1877. 

The  Sprino  Valley  Water  Works. 
By  Charles  Webb  Howard,  President. 

•  Opiuion  fltod,  Dec«mb«r  4, 1885. 
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There  was  evidence  introduced  on  the  trial,  which  tended  to 
prove  that  a  house,  bam,  and  two  sheds  had  been  built  by  a  Mr. 
Wolfe,  and  they  were  generally  designated  "the  Wolfe  houses;" 
that  they  had  become  the  property  of  the  Spring  Valley  Water 
Works,  and,  under  the  bill  of  sale  from  that  corporation,  the  plaintiff 
had  become  the  owner  thereol 

The  word  houses  being  used  in  the  bill  of  sale,  it  is  plain  that 
more  than  one  house  was  by  it  conveyed  to  the  plaintiff  and  such 
an  ambiguity  existed  in  that  instrument  as  warranted  an  explana- 
tion by  parol  testimony  to  determine  whether  or  not  the  term  "  the 
Wolfe  houses  "  included  the  barn  in  question. 

The  court  below  informed  the  plaintiff  after  all  the  testimony  in 
the  cause  had  been  allowed  to  go  to  the  jury,  that  a  nonsuit  ought 
to  have  been  granted,  because  the  bill  of  sale  put  in  evidence  did 
not  include  the  bam,  and  that  plaintiff  had  not  shown  any  title  in 
himself  to  it,  and  that  the  jury  should  be  so  instructed,  which  was 
done,  and  a  verdict  returned  for  the  defendant. 

The  issues  of  fact  as  made  should  have  been  submitted  to  the  jury 
for  decision,  upon  the  evidence  introduced,  and  as  such  course  was 
not  taken,  the  judgment  and  order  denying  a  new  trial  should  be 
reversed,  and  the  cause  remanded. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed  and  the  cause  remanded  for  a 
new  trial. 
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UNITED   STATES  umcUlT   COtJRT. 

80UTHEKK  DISTRICT  OP  NEW  YOEK. 

mmk  KAHOKAL  BANE  ev  al. 

UNITED  STATES  LIFE  INS.  CO.  eT  al».J 

A  bill  In  cqnity  may  be  maintained  by  creditors  of  a  deceased  debtor  to 
reach  premiums  paid  to  a  life  insurance  company  in  fraud  of  creditors  of 
the  insured  out  of  funds  of  the  insured,  and  in  furtherance  of  a  combina' 
tiou  and  conspiracy  between  the  insured  and  his  wife  to  hinder,  delay, 
and  defraud  the  creditors  of  the  deceased,  notwithstanding  the  said  poll" 
cies  were  made  payable  to  the  wife  ef  the  deceased,  and  notwithstanding 
the  proYisions  of  the  statutes  of  New  York  exempting  such  policies  from 
the  claims  of  creditors  of  the  husband,  where  the  premiums  do  not  exceed 
t500.  But  the  creditors  have  no  claim  upon  the  insurance  in  such  case 
beyond  the  amount  of  the  premiums  and  interest  thereon. 

In  Equity. 

William  B.  HobkbloWer,  for  Plainlifs, 
John  W.  "Weed,  for  Defendanls* 

WnfiELfifi,  J. 
The  policies  in  this  cflse  upon  the  life  of  the  husband  were  origi- 
nally made  for  the  benefit  of,  and  payable  tO|  the  wife.  According 
to  the  bill  the  premiums  Were  paid  from  the  property  of  the  husband 
in  fraud  of  the  rights  of  his  creditors,  who  bring  this  bill  If  this  is 
all  true,  the  amount  due  on  the  policy  does  not  represent  the  prop- 

*  DmMod  rendered,  August  3, 1886.— From  ftderol  Reporter. 
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erty  of  the  hnsband,  nor  any  part  of  bis  estate,  beyond  the  amount 
of  the  premiums.  The  insurance  was  upon  her  interest  in  his  life, 
not  the  creditors'  interest  in  his  life,  and  the  amount  due  represents 
her  interest,  and,  beyond  the  amount  of  the  premiums,  is  hers.  An 
amount  equal  to  the  amount  of  the  premiums  may  represent  so 
much  of  his  estate,  and  in  equity  belong  to  his  creditors.  They  may 
ultimately,  by  these  proceedings,  reach  that  amount,  but  there 
appears  to  be  no  fair  ground  on  which  they  can  reach  more« 

Motion  granted  for  an  injunction  to  restrain  payment  of  so  much 
of  policies  as  equals  in  amount  the  premiums  paid  thereon,  with 
interest^  and  stay  of  proceedings  vacated  as  to  residuci 
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SUPREME  COURT  OF  WISCONSIN. 


WESTERN    ASSURANCE  CO. 

vs. 

TOWLE,  Impleaded,  etc.* 

The  action  was  to  reco^r  the  amount  of  a  loss  claim  alleged  to  have  l>eeii  paid 
through  fraudulent  proo£i  aud  false  swearing  us  to  the  extent  of  the  loss. 

Held:  That  when  the  amended  complaint  apparently  sets  out  the  same  cause 
of  action  as  the  original,  it  will  not  l>e  set  at^ide  as  if  the  cause  were  dif- 
ferent 

In  the  ^skse  of  money  obtained  under  false  representations,  recovery  may  be 
had  on  an  implied  contract  to  return  the  excess  instead  of  on  an  actidn  in 
tort. 

In  such  an  implied  contract  the  admission  of  a  partner  Is  evidence  against  the 
tirra. 

When  the  suit  is  on  such  an  implied  contract  recovery  must  be  Hmit4»d  to  the 
•  Optaion  Al^,  December  -28, 1886. 
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«xces8  paid  above  the  actual  loss,  unless  it  appear  that  the  fire  was  charge- 
able to  the  wrougful  act  of  the  insured. 

P.  W.  Houghton,  for  Respondent, 

S.  U  PiNNEY  and  Beed  &  Sims,  for  AppellaiiL 

Taylob,  J. 
This  action  was  brought  by  the  insurance  company  to  recover 
from  the  appellant  and  Swan  about  $1,000,  which  the  company  had 
paid  to  them  upon  a  policy  of  £re  insurance  issued  by  said  com  • 
pany  to  Towle  &  Swan  as  partners,  upon  an  alleged  loss  by  fire  of 
property  covered  by  said  policy.  The  complaint  charges  that  the 
payment  of  the  |1,000  was  procured  by  the  defendants  from  the 
company  by  making  false  and  fraudulent  proofs  of  loss  and  by 
false  swearing  on  the  part  of  the  defendants,  Towle  &  Swan,  as  to 
the  extent  of  their  losses;  and  that,  relying  upon  such  false  state- 
ments and  proofs  of  loss,  and  not  knowing  of  their  falsity  at  t<he 
time,  they  paid  the  $1,000  to  the  defendants;  that  afterwards,  upon 
ascertaining  the  falsity  of  their  statements  and  proofs  of  loss,  and 
that  they  did  not  in  fact  sustain  the  losses  claimed  by  them,  and 
that  there  was  in  fact  but  a  very  small  portion  of  said  $1,000  due  to 
them  for  losses  under  said  policy,  they  demanded  of  said  defend- 
ants the  $1,000  so  paid  to  them  by  reason  of  said  false  and  untrue 
proofs  of  loss  and  fraudulent  representations;  that  the  defendants 
have  neglected  and  refused  to  pay  the  same ;  and  demands  judg- 
ment for  the  said  sum  of  $1,000  with  interest  from  the  27th  day 
of  September,  1881,  that  being  the  date  of  the  payment  thereof  to 
them  by  the  company.  The  first  complaint  filed  in  the  action  was 
demurred  to  as  not  stating  a  cause  of  action ;  and  thereupon  the 
plaintiff  filed  an  amended  complaint,  to  which  the  defendant  Towle 
answered,  and  Swan  suffered  a  default.  For  the  details  of  these 
complaints  a  reference  must  be  had  to  the  printed  case. 

After  the  summons  was  served,  and  before  any  complaint  in  the 
action  was  made  or  served  upon  the  defendants,  or  either  of  them, 
he  plaintiff  procured  to  be  made  a  sufiicient  afiSdavit  for  a  writ 
of  attachment  against  the  property  of  the  defendants,  and  upon  such 
writ  the  property  of  defendant  Towle  was  attached.  Towle  there- 
upon, and  before  the  service  of  any  complaint  in  the  action,  gave  an 
undertaking,  as  authorized  by  section  2,742,  Bev.  St.,  conditional  as 
therein  required,  and  the  property  attached  was  released  from  said 
attachment.  When  the  action  was  called  for  trial,  and  a  jury  im- 
paneled to  try  the  cause,  the  defendant  Towle  moved  to  dismiss  the 
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amended  complaint,  and  strike  it  from  the  files,  for  the  reason  that 
the  action  was  begun  as  upon  a  contract  and  the  amended  com- 
plaint sounds  in  tort  This  motion  was  overruled,  and  defendant 
excepted.  The  defendant  then  objected  to  the  reception  of  any 
evidence  under  the  amended  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  This  objec- 
tion was  also  overruled,  and  defendant  excepted.  After  trial,  the 
plaintiff  had  a  verdict  in  its  favor  for  $1,204.36,  upon  which  judg- 
ment was  rendered  against  both  defendants.  Towle  alone  appeaJs 
from  the  judgment.  The  verdict  was  the  amount  paid  by  the  com- 
pany to  the  defendants  on  the  27th  of  September,  1881,  with  inter- 
est from  that  date  to  the  date  of  the  verdict,  and  no  more. 

The  appellant  makes  the  following  assignments  of  error,  upon  the 
argument  in  this  court:  ''(1)  This  the  court  erred  in  refusing  to 
dismiss  and  set  aside  the  amended  complaint.  (2)  In  admitting  the 
evidence  of  Nelson  as  to  Swan's  admissions,  made  to  him  after  the 
fire.  (3)  In  instructing  the  jury  in  regard  to  such  admissions.  (4) 
In  submitting  to  the  jury,  upon  all  the  evidence  admitted  (includ- 
ing the  proof  of  Swan's  admissions),  whether  the  fire  by  which  the 
stock  of  staves  was  burned  was  set  by  the  defendants,  or  either  of 
them.  (5)  In  instructing  the  jury  '  that  the  plaintiff  has  offered 
some  testimony  tending  to  prove  that  the  fire  was  caused  by  the  act 
or  procurement  of  the  defendants,  or^one  of  them,'  referring  plainly 
to  the  proof  of  Swan's  admission  to  Nelson.  (6)  In  refusing  to 
grant  a  new  trial  (7)  Other  rulings  and  decisions  set  forth  in  the 
printed  case." 

Under  the  first  assignment  of  error  it  is  urged  by  the  learned 
counsel  for  the  appellant  that  the  amended  <K>mplaint  should  have 
been  dismissed  and  set  aside  for  two  reasons  :  First.  Because  the 
original  complaint  in  the  action,  though  held  insufficient  in  not  stat- 
ing facts  sufficient  to  constitute  a  cause  of  action,  was  clearly  in- 
tended to  state  a  cause  of  action  upon  an  implied  assumpsit  or  con- 
tract to  return  the  money  fraudulently  obtained  by  the  defendants 
from  the  plaintiff",  and  it  is  alleged  that  the  amended  complaint 
clearly  states  a  cause  of  action  in  tort  to  recover  damages  for  the 
injury  sustained  by  the  plaintiff,  by  reason  of  the  false  and  fraudu- 
lent representations  made  by  the  defendants,  and  which  caused  the 
plaintiff  to  pay  them  the  sum  of  $1,000.  This  objection  is  based 
upon  the  rule  laid  down  by  this  court  in  the  cases  of  Supervisors 
va  Decker,  34  Wis.,  378;  Lane  vs.  Cameron,  38  Wid.,  603,  and  man^r 
others  which  might  be  cite  J.     We  do  not  think  this  objection  is 
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well  taken.  The  nature  of  the  transaction  set  out  in  the  original 
complaint  is  precisely  the  same  as  that  set  out  in  the  amended  one; 
and  if  the  amended  complaint  sets  out  a  cause  of  action  which  must 
be  treated  as  an  action  in  tort,  then  it  is  clear  to  our  minds  that 
there  was  an  intention  to  set  out  the  same  cause  of  action  in  the 
original  complaint,  and  there  was  no  ground,  therefore,  for  settings 
aside  the  amended  complaint  under  the  rule  stated  in  the  cases 
cited. 

Second.  It  is  urged  that  because  the  plaintiff  sued  out  an  attach- 
ment in  the  case,  and  made  an  affidayit  under  the  statute  stating 
that  the  defendants  were  indebted  to  the  company  in  the  sum  of 
$1,000  upon  an  implied  contract,  etc.,  we  ought  to  construe  the  com- 
plaint first  filed  as  a  complaint  setting  up  facts  showing  an  indebt- 
edness upon  an  implied  contract.  This  consideration  should  have 
great  weight  in  determining  the  real  character  of  the  complaint 
filed,  when,  upon  the  facts  stated,  there  is  any  real  doubt  as  to  iti^ 
character.  Judged  in  the  light  of  that  fact,  we  think  the  counsel  is 
right  in  holding  that  the  plaintiff,  in  the  original  complaint,  intended 
to  allege  facts  which  would  show  an  implied  contract  on  the  part  of 
the  defendants  to  pay  the  company  the  money  they  had  obtained 
from  it  by  their  false  and  fraudulent  practices  ;  and,  testing  the 
amended  complaint  in  like  manner,  we  think  that  should  also  be 
held  to  be  a  complaint  to  recover  of  the  defendants  for  money  had 
and  received  by  them,  whidi,  in  law  and  in  equity  and  good  con- 
science, they  had  no  right  to  retain,  and  therefore  there  was  an 
implied  promise  to  repay  it  to  the  plaintiff  upon  demand.  The 
allegations  of  fraud,  false  swearing,  and  deceit  practiced  by  the 
defendants,  alleged  in  both  complaints,  are  alleged,  not  as  the  cause 
of  action,  but  for  the  purpose  of  showing  that  the  defendants  have 
in  their  possession  a  certain  sum  of  ^loney  which  in  law  they  ought 
to  pay  to  the  plaintiff  on  demand.  After  setting  up  these  facts,  a 
demand  is  alleged,  a  refusal  to  pay,  and  a  demand  for  judgment  for 
the  amount  of  the  money,  so  unjustly  withheld  from  ttiem,  and  not 
to  recover  damages  on  account  of  the  tortious  acts  of  the  de- 
fendants. 

We  think  the  claim  of  the  learned  counsel  for  the  appellant,  tiiat 
the  amended  complaint  must  be  treated  as  an  action  to  recover 
damages  for  the  tortious  acts  of  the  defendants,  and  not  an  action 
upon  an  implied  contract  on  the  part  of  the  defendants  to  pay  the 
money  received  by  them  from  the  plaintiff  wrongfully,  was  decided 
against  them  by  this  court  in  the  case  of  Town  of  Fifield  vs.  Sweeney 
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•62  Wis.,  204  ;  s.  c.  22  K  W.  Hep.,  416.  In  that  case,  as  one  cause 
of  action,  the  complaint  alleged  that  the  defendant  furnished  teams . 
to  work  for  the  town  at  three  dollars  per  day;  that  the  teams  worked 
in  fact  two  hundred  and  thirty- two  days,  and  "  that  the  defendant 
falsely  and  fraudulently  represented,  by  false  statements  of  account 
and  bill  rendered,  that  his  teams  had  worked  in  the  aggregate  two 
hundred  and  sizty-five  days  ;  that  he  knew  such  statements  to  be 
false,  and  that  he  made  them  for  the  purpose  of  deceiving  the  town 
officers;  that  said  officers  believed  such  false  representations,  and 
by  reason  thereof  paid  the  defendant  for  thirty-three  days  in  excess 
of  the  time  actually  worked  by  his  teams ;  that  town  orders  were 
issued  for  said  term  work,  and  paid  by  the  town  treasurer  before 
the  error  was  discovered;  and  that  the  plaintiff  has  sustained  dam- 
ages herein  in  the  sum  of  $99,  and  interest"  There  was  also  in  the 
complaint  in  that  action  an  allegation  of  a  demand  for  the  amount 
of  the  money  fraudulently  obtained  from  the  town,  and  a  refusal  to 
pay,  before  the  action  was  commenced,  as  in  the  case  at  bar.  This 
case  is,  in  all  its  general  features,  the  same  as  the  one  at  bar  ;  and 
it  was  held  that  "  the  whole  complaint  goes  upon  an  implied  assump- 
sit to  repay  the  money  so  had  and  received,  and  interest  thereon, 
and  no  other  damage  by  reason  of  the  fraud  or  mistake  is  claimed. 
The  complaint  as  for  money  had  and  received,  is  even  better  by 
reason  of  the  statement  of  the  facts  by  which  the  assumpsit  is  im- 
plied, and  these  facts  do  not  change  the  action  into  tort" 

I'his  court  has  repeatedly  held  that  the  plaintiff  may  waive  the 
tort,  and  recover  upon  an  implied  contract,  when  money  or  prop- 
erty has  been  obtained  by  the  defendant  from  the  plaintiff  by  the 
tortious  acts  of  the  defendant:  Norden  vs.  Jones,  33  Wis,  600; 
Keyes  vs.  Railway  Co.,  26  Wia,  691;  Elliott  vs.  Jackson,  3  Wis.,  649- 
655;  Grannis  vs.  Hooker,  29  Wis.,  65;  Smith  vs.  Schulenberg,  34 
Wis.,  41-50;  Wells  vs.  Express  Co.,  49  Wis.,  224;  s.  c,  5  N.  W.  Rep. 
333;  Graham  vs.  R%ilway  Co.,  53  Wis.,  473-481;  s.  c,  10  N.  W.  Rep., 
^9.  What  was  said  in  the  last  case  cited  is  not)  we  think,  in  con- 
flict with  the  decision  in  the  case  of  Town  of  Fifield  vs.  Sweeney, 
supra.  Each  complaint  must  be  judged  of  upon  the  exact  facts 
stated  in  it  in  order  to  determine  whether  it  be  an  action  in  tort  or 
on  contract  And  in  determining  that  question,  the  evident  inten- 
tion of  the  party  in  stating  his  facts  must  have  effect  in  determin- 
ing the  question  when  the  facts  aUeged  might  sustain  a  cause  of 
iu^on  eitt^er  in  tort  or  on  contract  As  was  said  in  the  Graham 
«a8e :  '*  The  original  complaint  was   in   tort;   and    as  the  second 
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amended  complaint  stated  facts  sufficient  in  themselves  to  constitute 
•an  action  for  tort,  the  court  would  presume  that  the  pleader  in- 
tended to  go  upon  the  tort  as  his  ground  of  action,  and  not  upon 
the  implied  aeeumpsit.  To  hold  that  the  amended  complaint  was 
intended  to  be  an  action  of  tort  would  be  consistent  with  the  orig- 
inal cause  of  action  stated,  and  would  be  a  permissible  amendment. 
To  hold  otherwise  would  be  inconsistent  with  the  original,  and  not 
permissible."  So,  in  the  case  at  bar,  the  plaintiff  having  caused 
an  attachment  to  issue  in  the  action,  we  must  presume  that  he  in- 
tended that  his  complaint  should  state  a  cause  of  action  on  contract, 
in  order  to  sustain  his  pi*oceeding  by  attachment;  and  the  faci<s  al- 
leged being  sufficient  to  allow  him  to  recover  on  the  implied  assump- 
sit, the  complaint  should  be  construed  as  an  action  upon  contract, 
and  not  to  recover  damages  for  the  tort 

Construing  the  amended  complaint  as  one  to  recover  upon  an 
implied  contract  to  repay  the  money  wrongfully  received  from  the 
plaintiff,  the  second  objection  now  made,  but  which  was  not  made 
on  the  trial, — ^viz.,  that  tbe  complaint  should  have  been  dismissed 
for  the  reason  that  it  does  not  state  a  cause  of  action  which  would 
authorize  the  issuing  of  an  attachment, — would  not  seem  to  be  well 
taken,  had  it  been  taken  at  the  circuit  If  it  were  admitted  that 
the  complaint  was  a  complaint  to  recover  damages  for  a  tort, 
whether  a  motion  to  set  it  aside,  because  an  attachment  had  been  is- 
sued in  the  case,  should  be  granted,  or  whether  the  only  remedy  of 
the  defendant  in  such  a  case  would  be  to  set  sBi^e  the  attachment, 
is  not  a  question  to  be  determined  in  this  action,  as  we  hold  that 
the  complaint  is  not  in  tort,  and  because  no  motion  to  set  it  aside 
on  that  ground  was  made  in  the  court  below. 

The  determination  of  the  second,  third,  fourth,  and  fifth  assign- 
ments of  error  depends  upon  the  admissibility  of  the  admissions  of 
Swan,  one  of  the  co-partners  and  one  of  the  defendants  in  the  ac- 
tion, in  regard  to  the  cause  of  the  fire,  as  evideace  for  the  plaintiff 
in  an  action  to  recover  back  the  moneys  paid  to  the  partnership  upon 
the  insurance  policy.  The  record  shows  that  the  admissions  were 
made  shortly  after  the  fire,  and  before  the  dissolution  of  the  part- 
nership. The  witness  Nelson  says :  "  I  had  some  talk  with  Swan 
about  setting  the  stock  on  fire,  some  time  after  the  fire."  "  What  did 
he  say  ?"  This  was  objected  to  by  the  defendant,  the  objection  was 
overruled,  and  exception  taken.  The  witness  answered  :  "  It  was 
some  time  after  the  fire;  I  could  not  say  how  long, — may  be  a 
month.    We  were  at  the  mill  or  house.    He  told  me  he  put  that 
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to  fire  himself,  or  set  that  afire.  I  cannot  say  how  he  worded  it.'' 
The  admission  given  in  evidence  was  made  while  the  appellant  and 
Swan  were  still  partners,  and  it  related  to  a  matter  in  which  the 
partnership  was  interested,  and  it  tended  to  establish  the  plaintiff's 
cause  of  action  against  them.  The  plainti£f  was  seeking  by  his  ac* 
tion  to  recover  from  the  defendants  a  sum  of  money  received  by 
them  as  partners  from  the  plaintiff,  and  the  question  at  issue  be- 
tween the  plaintiff  and  the  partners  was  whether  in  law  they  ought 
to  have  received  said  sum  of  money  when  it  was  paid  to  them  by 
the  plaintiff.  We  are  clearly  of  the  opinion  that  any  statement 
made  by  either  of  the  partners  while  they  were  still  partners,  tend- 
ing to  prove  that  they  ought  not  to  have  demanded  or  received  the 
money  from  the  plaintiff,  is  admissible  as  evidence  for  the  plaintiff, 
as  against  both  of  the  defendant  partners.  The  general  rule  is  that 
the  admissions  of  one  partner  are  admissible  against  both,  in  an  ac- 
tion by  both  or  against  both.  The  following  cases  would  seem  to 
be  conclusive  upon  this  point  :  1  Phil.  Ev.,  498,  notes  137,  139 
Bound  vs.  Lathrop,  4  Conn.,  338;  Walden  vs.  Sherburne,  16  Johns, 
409;  Corps  vs.  Eobinson,  2  Wash.  C.  C,  390;  Adams  vs.  Browne  on. 

1  Tyler,  452;  Williams  vs.  Hodgson,  2  Harr.  &  J.,  474-477;  Chapin 
va  Coleman,   11  Pick.,   331;  Wood   vs.  Braddick,   1  Taunt.,   104 
Thwaites  vs.  Richardson,  Peake,  23;  Henderson  vs.  Wild,  2  Camp. 
562;  Boyce  vs.  Watson,  3  J.  J.  Marsh.,  498-600;  Taylor,  Ev.,  626^ 
§  743;  Crosse  vs.  Bedingfield,  12  Sim.,  35;  Whitcomb  vs.  Whiting, 

2  Doug.,  652;  Rapp  v&  Latham,  2  Bam.  &  Aid.,  795;  Nicholls  vs. 
Downing,  1  Starkie,  81;  Eawstome  vs.  Gandell,  15  Mees.  &  W.,  304 
Phillips  vs.  Clagett,  11  Meei.  &  W.,  84. 

The  fact  that  Swan  had  suffered  a  default  in  the  action,  and  was 
apparently  hostile  to  his  co-partner  Towle,  at  the  time  of  the  trial, 
can  make  no  difference  as  to  competency  of  his  admissions  as  evi- 
dence, although  it  would  affect  the  weight  of  such  admissions  as  evi- 
dence, especially  if  the  admissions  were  made  after  commencement 
of  the  hostile  feelings  of  Swan  towards  his  co-partner.  The  evi- 
dence being  admissible,  there  was  no  error  in  submitting  such  evi- 
dence to  the  jury  as  a  part  of  the  plaintiff's  case. 

As  there  was  a  general  verdict  only  in  the  case,  we  cannot  deter- 
mine whether  the  jury  found  in  favor  of  the  plaintiff  for  the  whole 
amount  paid  by  the  plaintiff  upon  the  policy,  on  the  ground  that  the 
fire  which  caused  the  loss  was  set,  or  caused  to  be  set,  by  the  de- 
fendants themselves,  or  by  one  of  them,  or  upon  the  groimd  of 
fraudulent  and  false  proofs  of  loss  in  overvaluing  the  property  de- 
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stroyed  by  the  fire.  Had  there  been  no  proof  which  would  have  jus- 
tified the  jury  in  finding  that  the  defendants,  or  one  of  them,  set  ^e 
fco  the  insured  property,  and  so  caused  the  loss,  the  verdict  should 
have  been,  not  for  the  whole  amount  of  money  paid  by  the  company 
for  the  supposed  loss,  but  for  so  much  only  as  the  amount  paid  ex- 
ceeded the  actual  loss  sustained  by  the  insured.  The  action  for 
money  had  and  received  is  in  some  sense  an  equitable  action,  and 
the  iD^^urance  company  having  voluntarily  paid  the  money  on  an  al- 
leged loss  claimed  by  the  defendants,  they  can  only  recover  back  so 
much  as  in  equity  and  good  conscience  they  ought  not  to  have  paid. 
The  provisions  in  the  policy  in  regard  to  fraudulent  over-estimates 
of  the  loss,  or  false  swearing  as  to  the  extent  of  the  loss,  working  a 
forfeiture  of  their  right  to  recover  anything  upon  the  policy,  does 
not  aifect  the  rights  of  the  plaintiff  in  this  action  to  recover  back 
money  paid  on  the  policy,  nor  enlarge  its  rights  beyond  what  they 
would  have  been  had  no  such  provision  been  found  in  the  policy. 
False  swearing  and  false  valuation  in  proofs  of  loss  might  have 
been  a  good  defense  to  a  recovery  upon  the  policy  had  the  plaintiff 
refused  to  pay  the  loss;  but  it  cannot  be  made  the  basis  of  a  right 
to  recover  back  money  already  paid  upon  the  policy.  The  plaint- 
iff's right  to  recover  depends  upon  proof  establishing  the  fact  that 
the  company  has  paid  more  money  than  covered  the  loss  sustained 
by  the  defendants,  and  that  such  payment  was  procured  by  the  false 
and  fraudulent  acts  of  the  defendants.  This  action  for  money  had 
and  received  to  the  plaintiffs  use  is  in  no  way  founded  upon  the  con- 
tract of  insurance,  but  upon  the  tdct  that  false  and  fraudulent  rep- 
resentations were  made  by  the  defendants  in  order  to  induce  the 
plaintiff  to  pay  the  same.  This  was  so  expressly  held  in  Northwestern 
Life  Ins.  Co.  vs.  Elliott,  10  Ins.  Law  J.,  333;  s.  c,  5  Fed.  Bep.,  225. 
In  that  case  the  policy  upon  which  the  money  had  been  paid  was 
void  and  illegal  under  the  laws  of  Oregon.  Still  the  company  had 
paid  the  loss  on  the  false  daim  of  th&  death  of  the  party  whose  life 
was  insured.  It  was  afterwards  ascertained  that  the  person  whose 
life  was  insured  was  not  dead,  and  the  company  thereupon  brought  an 
action  to  recover  the  money  paid.  It  was  insisted  on  the  trial  that  the 
claim  for  the  money  was  founded  on  the  void  and  illegal  contract  of  in- 
surance, and  for  that  reason  no  recovery  could  be  had.  Judge  Deady, 
in  deciding  the  case,  says  (5  Fed.  Bep.,  229,  230) :  ''  True,  the  plaintiff 
might,  at  common  law,  upon  the  facts,  have  maintained  assumpsit 
for  money  had  and  received  by  the  defendant  to  the  plaintiff's  use; 
and  the  law,  in  the  interest  of  justice,  and  by  way  of  promoting  the 
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remedy,  which  was  in  form  ex  contractu,  would  have  implied  a 
promise  on  the  part  of  the  defendant  to  pay.  But  this  would  not 
have  been  a  contract  arising  out  of  the  void  and  illegal  one,  nor  in 
any  respect  in  affirmance  of  its  validity,  but  only  an  implication  or 
fiction  of  law  that  upon  the  facts — ^the  plaintiff  being  entitled  ex 
equo  et  bono  to  recover  the  money  which  the  defendant  had  wrong- 
fully obtained  from  it — ^he  promised  to  repay  the  same."  Catts  vs. 
Phalen,  2  How.,  376,  holds  the  same  doctrine. 

The  plaintiff  in  the  case  at  bar,  in  order  to  avail  itself  of  the 
right  to  sue  out  an  attachment  in  this  action,  elected  to  waive  the 
action  for  the  wrong  committed  by  the  defendants,  and  bring  their 
action  for  money  had  and  received  to  its  use,  upon  the  implied 
assiunpsit  to  repay  the  same.  In  this  action  it  recovers  the  money, 
if  it  recovers  at  all,  on  the  ground  that  it  has  paid  for  a  loss  which 
did  not  in  fact  occur.  If  the  loss  did  in  fact  occur,  to  the  extent 
of  the  payment  made,  then  in  equity  and  good  conscience  the 
money  ought  not  to  be  refunded,  and  no  promise  to  refund  the 
same  could  be  presumed  in  favor  of  the  plaintiff;  and  if  there  was  a 
loss,  though  not  as  great  as  the  money  paid,  and  the  excess  of  pay- 
ment was  made  on  account  of  the  fraud  of  defendants,  as  to  such 
excess,  there  would  arise  an  implied  promise  on  the  part  of  the 
defendants  to  refund  the  excess.  The  fraud  consists  in  falsely  over- 
estimating the  claim,  and  demanding  and  receiving  the  excess 
beyond  the  actual  loss,  and  not  in  receiving  the  money  which  was 
justly  due  for  a  real  loss  sustained.  We  think,  therefore,  that  this 
action  for  money  had  and  received,  which  has  always  been  consid- 
ered an  action  at  law,  which  is  maintainable  upon  equitable  princi- 
ples, can  OLly  avail  the  plaintiff  for  the  purpose  of  recovering  what  it 
has  paid  in  excess  of  the  real  loss,  if  any,  which  was  sustained  by 
the  defendants,  unless  the  jury  should  find  that  the  fire  which 
destroyed  the  property  was  caused,  either  directly  or  indirectly,  by 
the  wrongful  acts  of  the  defendants,  or  one  of  them.  If  the  latter 
fact  was  made  to  appear,  there  would  be  no  loss  under  the  policy 
which  the  plaintiff  ought  to  pay,  If,  on  the  other  hand,  there  was 
in  fact  an  honest  loss  under  the  policy,  and  the  plaintiff  has  paid 
ntore  than  such  honest  loss  by  reason  of  the  fraud  of  defendants, 
that  fact  does  not  entitle  the  plaintiff  to  recover  back  in  this  action 
the  amount  of  money  which  is  covered  by  the  honest  loss. 

The  only  case  we  have  found  which  would  seem  to  question  the 
soundness  of  the  conclusions  we  have  arrived  at  upon  the  question 
of  the  amount  the  plaintiff  ought  to  recover  in  this  action,  if  there 
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was  an  honest  loss,  is  Insurance  Co.  ys.  Matthews,  102  Mass.,  221. 
This  was,  however,  an  action  of  tort  to  recover  money  obtained  by 
false  representations,  upon  an  insurance  of  live-stock.  There  were 
Iwo  points  in  the  case:  First,  that  there  were  false  representations 
made  at  the  time  of  procuring  the  pohcy,  which  rendered  it  void; 
and  similar  false  representations  made  in  making  proofs  of  loss, 
upon  which  the  money  was  paid.  The  case  was,  however,  disposed 
of  in  favor  of  the  insured  and  against  the  company  upon  another 
point  not  involving  the  question  as  to  the  amount  which  the  com- 
pany ought  to  recover  in  case  a  recovery  was  had  by  it. 

The  complaint  of  the  plaintiff  admits  that  some  of  the  property 
burned  was  covered  by  the  policy,  and  the  proofs  show  the  same 
fact;  so  that  there  was  something  due  the  defendants  from  the 
plaintiff  upon  the  policy,  after  the  fire  took  place,  unless  they  wrong- 
fully caused  the  fire,  and  in  determining  the  amount  the  plaintiff 
ought  to  recover,  the  amount  of  such  actual  loss  should  have  })een 
considered,  if  they  were  entitled  to  recover  at  all  on  the  ground  of 
fraudulent  representations  as  to  the  amount  of  the  actual  loss  sus- 
tained. The  learned  circuit  judge  instructed  the  jury  that  if  they 
found  from  the  evidence  that  the  loss  of  defendants  was  small,  and 
materiaUy  less  than  the  amount  of  the  policies  of  insurance,  and 
t  lat  the  defendants  knew  that  fact  when  they  made  theii*  proofs  of 
loss,  and  intentionally  and  knowingly  stated  the  amount  of  the  loss 
to  be  materially  greater  than  they  knew  it  to  be,  for  the  purpose  of 
unjustly  procuring  from  the  plaintiff  more  than  the  amount  of  the 
loss,  and  the  plaintiff  paid  the  loss,  relying  upon  such  proofs,  and  in 
ignorance  of  their  falsity,  then  the  jury  should  find  a  verdict  for  the 
plaintiff  for  the  full  sum  paid  by  it,  with  interest  from  the  date  of 
payment.  This  instruction  was  excepted  to  by  the  defendant 
Towle.  As  stated  above,  this  instruction  was  erroneous,  and  did  not 
state  the  true  rule  for  establishing  the  amount  the  plaintiff  should 
recover  in  this  action  upon  that  branch  of  the  case.  As  there  was 
only  a  general  verdict  in  the  case,  we  cannot  determine  that  the 
verdict  was  not  based  upon  the  fact  that  there  was  a  fraudulent 
overvaluation  of  the  amount  of  the  losses  of  the  defendents.  This 
erroneous  charge  may  have  induced  the  jury  to  render  a  verdict  f6r 
the  whole  sum  paid  by  the  plaintiff,  notwithstanding  they  found  in 
favor  of  the  defendant  Towle  on  the  charge  that  the  fire  was  wrong- 
fully set  by  the  defendants,  or  one  of  them.  The  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  remanded  for  a  new  trial. 
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SUPREME   COURT   OF  VERMONT. 
General  Teem,  Novembeb,  1885. 


BRUCE,  Adm'r, 

18. 

CONTINENTAL  LIFE  INS.  CO.* 

Under  Sec.  730  K.  L.,  do  question  in  regard  to  the  exclusion  or  admission  of 
evidence  by  special  masters  can  be  raised  in  the  supreme  court,  unless  ex- 
ceptions to  the  report  »re  duly  tiled  in  the  court  of  chancery. 

Plaintiff's  intestate  took  an  endowment  policy  in  defendant  company  in  whicli 
it  was  provided  that  if  after  the  payment  of  two  or  more  annual  premiums 
default  shonld  be  made  of  any  subsequent  premium  the  assured  should  be 
entitled  to  a  paid-up  policy  for  as  many  tenth  parts  of  the  original  policy 
as  annual  premiums  had  been  paid  ;  the  premiums  were  ])aid  part  in  cash 
and  part  in  notes,  and  it  was  provided  in  the  pol  cy  tha>-  if  the  assured 
should  not  pay  the  interovst  in  advance  each  year  on  ihe  said  notes,  then 
the  policy  should  cea^^e  and  determine.  The  assured  paid  four  annual  pre- 
miums, and  then  claimed  a  paid-up  policy  for  four-tenths  of  the  original 
policy  ;  the  company  resisted,  claiming  the  assured  must  pay  the  interest 
on  his  premium  notes  each  year  until  the  maturity  of  thfi  policy,  in  order 
to  be  entitled  to  such  paid-up  policy ;  HeUdy  That  the  plaintiff  was  entitled 
to  a  paid-up  policy  for  four- tenths  of  the  original  X)olicy. 

A  life  insurance  policy  was  described  in  the  margin  as  a  ^^  non-forfeitnre  en- 
dowment policy  with  proftts,"  but  the  policy  was  silent  as  to  the  meaning 
of  the  term  "  with  profits;"  the  acent  represented  to  the  assured  that  the 
profits  to  whicli  he  would  be  entitled  would  come  by  the  way  of  dividends 
which  would  be  payable  after  four  annual  premiums  had  been  paid,  and 
that  if  he  took  a  paid-up  policy  the  dividends  would  be  applied  when  he 
took  such  policy ;  tleld.  That  the  question  was  not  what  the  company  ought 
to  have  earned,  but  what  in  face  it  did  earn,  that  the  company  was  bound 
to  so  conduct  its  business  as  to  preserve  its  solvency ;  that  it  was  war- 
ranted in  changing  from  the  percentage  to  the  contribution  plan,  if  that 
would  best  subserve  the  interest  of  nil  classes,  and  that  assured  was  en- 
tled  to  dividends  under  that  plan. 

*  Ojiinion  filed.  February  26th.  1HS6.— Reported  by  John  H.  Senter,  Eaq..  of  the  MoDtpellier 
Bar.  We  are  also  indebted  to  Hon.  B.  S.  Taft,  Judge  of  the  Supreme  Court  of  Vermont,  for 
the  report  of  the  master  in  chancery  from  which  the  appeal  was  taken,  and  for  briefs  in  the 
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Slatevient  of  Facts. 
The  following  extracts  from  the  report  of  the  master  in  chancery 
sufficiently  state  the  facts  in  this  case.  The  orator  was  appointed  by 
the  Probate  Court  for  the  District  of  Caledonia,  administrator  upon 
the  estate  of  Merrill  T.  Bruce,  his  son,  upon  the  12th  day  of  February, 
1883,  and  that  said  Merril  T.  Bruce  died  on  the  20th  day  of  January, 
1883  ;  that  one  Norman  H.  Farr,  an  agent  or  solicitor  for  the  Con- 
tinental Life  Insurance  Co.,  of  Hartford,  Conn.,  applied  to  said  Mer- 
rill T.  Bruce  and  solicited  him  to  become  insured  in  said  company, 
and  advised  him  to  take  a  ten-year  endowment  policy  upon  the 
participating  plan,  and  represented  to  said  Bruce  that  said  insurance 
company  did  business  upon  both  the  mutual  and  stock  plans;  that 
its  policy-holders  under  the  mutual  plan  were  entitled  to  participate 
in  the  profits  of  the  business,  which  profits  would  be  distributed  to 
them  in  the  way  of  dividends,  which  dividends  woul<i  be  paid  each 
year,  after  the  first  four  years,  and  would  be  applied  in  payment  or 
reduction  of  preiniums,  after  the  payment  of  the  first  four  premi- 
ums, and  that  the  company  would  carry  such  policy  at  its  actual 
cost.  The  company  also  in  its  various  circulars  makes  similar  rep- 
resentations, and  that  the  profits  would  be  equitably  distributed 
among  the  insured.  Upon  these  representations  the  said  Merrill  T. 
Bruce  decided  to  take  out  an  endowment  policy  on  the  participating 
plan  for  the  sum  of  one  thousand  dollars,  on  which  was  to  be  paid 
ten  annual  premiums,  and  which  would  mature  and  become  a  per  • 
fected  claim  at  the  end  of  twelve  years  from  the  date  of  its  issue, 
the  said  agent  Farr  told  said  Bruce  that  under  this  plan  he  could 
pay,  if  he  chose,  60  per  cent  of  each  annual  premium  in  cash  and 
could  give  his  note  for  the  remaining  40  per  cent  and  that  the 
experience  of  f^e  company  had  been  that  the  dividends  would  take 
up  these  notes  and  it  was  expected  that  this  would  continue  to  be 
the  case,  that  these  notes  would  draw  interest  at  6  per  cent,  and 
that  both  premium  and  interest  were  to  be  paid  in  advance  ;  that 
the  dividends  after  the  fourth  premium  had  been  paid,  would  be 
applied  upon  the  notes,  and  it  was  expected  would  be  sufficient  to 
pay  the  notes  in  full ;  that  there  would  be  as  many  dividends  as 
there  were  premiums  paid;  that  when  the  fourth  payment  was  made 
and  the  fourth  note  given,  a  dividend  would  then  be  applied  upon 
the  first  note,  and  when  the  fifth  premium  was  paid  a  dividend 
would  be  applied  toward  the  payment  of  the  second  note,  and  so  on; 
at  every  subsequent  payment  there  would  be  an  application  of  a 
dividend  towards  the  payment  of  the  notes  until  they  were  all  can- 
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celed  ;  that  after  the  fourth  note  was  given,  no  further  notes  would 
have  to  be  given,  and  that  the  premiums  thereafter  paid  would  be 
the  same  as  the  cash  premiums  paid  the  fourth  year  ;  the  said  Farr 
did  not  represent  that  the  company  authorized  him  to  promise  divi- 
dends to  the  amount  of  40  per  cent,  nor  did  he  himself  promise  that 
they  would  pay  this.  But  he  did  say  that  it  was  expected  they 
would  do  so,  and  did.represent  that  they  had  paid  dividends  of  40 
per  cent  on  such  policies  as  Bruce  was^  taking,  but  that  the  amount 
paid  would  depend  upon  the  success  of  the  company,  and  fiirther 
told  Mr.  M.  T.  Bruce  that  the  company  was  a  new  one.  In  its  cir- 
cular of  1868,  the  company  says  that  in  the  new  companies  the 
ratio  of  disbursements  to  receipts  are  about  the  same  as  in  old 
companies.  Said  Farr  also  represented  to  the  insured  that  it  was 
expected  that  the  dividends  would  cancel  the  notes,  and  also  repre- 
sented that  whatever  profits  or  dividends  he  got,  he  would  get  when 
the  policy  was  settled,  and  that  he  would  get  all  his  dividends  when 
tho  policy  first  became  a  claim,  and  that  there  would  be  as  many 
dividends  as  he  made  payments,  and  if  the  insured  should  take  a 
paid-up  policy  instead  of  allowing  his  policy  to  mature  the  dividends 
would  be  applied  when  he  took  his  paid-up  policy. 

The  said  agent  Farr  further  represented  that  the  policy  would  be 
non-forfeitable,  and.  by  his  representations  the  insured  understood 
that  after  the  payment  of  his  first  premium,  his  policy  would  have 
some  value  if  he  failed  to  make  further  payments.  I  do  not  find 
that  Farr  so  represented  the  matter  to  him  or  was  aware  that  he  so 
understood  it.  The  defendant  company,  by  its  circular  issued  in 
1868,  gives  occasion  for  such  conclusion  by  using  the  foUowing  lan- 
guage: "And  above  all  do  not  regard  the  amount  paid  for  an 
insurance  on  your  life  as  money  spent  never  to  be  recalled,  but  as  an 
investment  which  is  sure  to  be  returned  to  you  or  your  heirs."  The 
same  circular  contains  the  foUowing:  ''With  Hmited  payments 
adopted  by  this  company,  the  non-forfeiture  plan  must  commend  itself 
to  every  thoughtful  person,  as  it  enables  one  to  pay  the  whole  pre- 
mium during  those  years  when  he  is  best  able  to  lay  by  something 
for  the  future  and  to  cease  his  payments  without  loss  whenever  they 
become  a  burden."  *  "^  "Shotdd  future  payments  cease  after  not 
less  than  two  have  been  made,  the  policy  is  not  void,  but  remains 
binding  by  its  terms  without  further  payment  of  premiums  for  as 
many  tenths,  fifteenths,  or  twentieths  of  the  sums  insured  as  there 
have  been  annual  payments  paid.  The  non- forfeiture  policies  of 
the  company  are  so  written  that  the  payment  of  two  annual  premiums 
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render  them  binding  for  the  amount  of  the  insurance  paid  for, 
without  further  attention  on  the  part  of  the  holder,  thus  obviating 
all  possible  danger  of  loss  either  through  inattention  or  inability  to 
meet  subsequent  payments." 

The  same  circular  also  defines  non-forfeiture  policies  as  "  those 
which  upon  the  payment  of  a  certain  number  of  premiums  entitles 
the  holder  in  case  of  inability  to  pay  future  premiums,  to  a  paid-up 
policy  for  a  certain  portion  of  the  amount  insured." 

I  find  that  all  the  representations  made  by  the  agent  Farr  he  wai 
authorized  to  make  by  instructions  from  the  general  agent  Thoma ; 
Hale  and  by  circulars  issued  by  the  defendant  company.  Belying 
upon  these  representations,  Merrill  T.  Bruce  made  application  for 
such  ten-year  endowment  policy,  which  would,  if  kept  on  foot  till 
its  maturity,  become  a  perfected  claim  against  the  company  in  twelve 
years  after  its  issue.  And  in  response  to  said  application  he  received 
an  undertaking  and  contract  of  said  insurance  company  that  if  the 
insured  should  pay  said  company  on  or  before  the  dOth  day  of 
December  of  each  year  during  the  continuance  of  said  policy  the 
sum  of  $104.86,  the  said  insurance  company  would,  within  ninety 
days  after  due  notice  and  satisfactory  evidence  of  the  death  of  said 
Merrill  T.  Bruce,  or  if  the  said  Merrill  T.  Bruce  should  survive  until 
the  30th  day  of  December,  A.  D.  1882,  they  would  pay  the  said 
Merrill  T.  Bruce  the  sum  of  one  thousand  dollars,  less  any  indebted- 
ness which  might  have  accrued  from  the  insured  to  said  company 
on  account  of  said  policy,  if  any  such  indebtedness  then  existed, 
upon  certain  conditions  stated  in  said  policy. 

Upon  the  receipt  of  this  policy  the  orator  paid  the  company  the 
amount  of  the  first  premium  by  giving  his  note  for  the  sum  of 
$41.94  and  by  paying  them  the  sum  of  $2.52  as  interest  in  advance 
for  one  year  upon  said  note  and  the  sum  of  $62.92  in  cash.  On  the 
dOth  day  of  December,  1871,  the  orator  gave  the  defendant  a  note 
for  a  like  amount  and  money  in  the  same  sum  for  the  cash  part  of 
the  premium  and  the  further  sum  of  $5.04  as  interest  in  advance 
upon  said  two  notes.  On  the  30th  day  of  December,  1872,  the 
orator  paid  his  premium  and  interest,  $7.56,  in  a  similar  manner. 
And  sJso  on  the  30th  day  of  December,  1873,  be  paid  his  fourth 
premium  and  interest,  $10.08,  in  a  similar  manner  and  all  said  pre- 
miums and  interest  were  to  the  satisfaction  of  said  company.  Each 
of  these  four  notes  was  made  payable  bj  its  terms  in  twelve  months 
after  dat«.       ^ 

One  of  the  stipulations  of  the  policy  issued  by  said  company  to 
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said  Bruce  was  as  follows,  to  wit:  ''That  if  after  the  receipt  by  this 
company  of  two  or  more  annual  premiums  on  this  policy  a  default 
shall  be  made  in  the  payment  of  any  subsequent  premium  when 
due,  then  notwithstanding  such  default,  this  company  yt^  convert 
this  policy  into  a  paid  up  poHcy  for  as  many  tenth  parts  of  the  sum 
originally  insured  as  there  shall  have  been  complete  annual  pre- 
miums paid  when  such  default  shall  be  made,  provided  that  this 
pohcy  shall  be  transmitted  to  and  received  by  this  company,  and  ap  - 
pUcatioB  made  for  such  conversion  within  one  year  after  such 
default."  The  said  pohcy  had  also  indorsed  upon  it  the  words, 
"Non -Forfeiture  Endowment  Policy,"  and  the  words  "Non-Forfeit- 
ure Endowment  PoUcy  with  Profits  "  appear  upon  the  margin  of  the 
budy  of  said  policy. 

Merrill  T.  Bruce,  relying  upon  the  above-recited  stipulations  and 
the  words  and  expressions  upon  the  back  and  margin  of  said  pohcy, 
as  above  set  forth,  and  the  representations  of  said  Farr,  agent,  to  the 
same  effect  and  understanding  from  them  that  if  at  any  time  he 
should  cease  to  make  payments  of  bis  premiums  that  the  policy 
would  not  be  forfeited,  but  that  he  should  receive  his  share  of  the 
profits  of  said  company  during  the  time  he  should  make  payments, 
and  the  stipulation  that  after  he  had  paid  two  or  more  complete  an- 
nual premiums,  they  would  on  apphcation  convert  his  policy  into  a 
paid-up  policy  for  as  many  tenth  parts  of  the  sum  originally  insured 
as  there  had  been  complete  annual  payments  of  premiums,  decided 
to  make  no  further  payments  of  premiums  and  did  on  the  1st  day  of 
November,  A.  D.  1875,  and  within  one  year  after  default  in  payment 
of  his  premiums,  transmit  said  policy  to  the  said  defendant  com- 
pany, and  did  make  apphcation  for  the  conversion  of  said  pohcy  into 
a  paid-up  pohcy  according  to  the  terms  of  said  contract.  The  said 
pohcy  was  received  by  the  said  company  at  its  office  in  Hartford, 
Conn ,  on  or  before  the  IQth  day  of  November,  A.  D.  1875,  and 
within  one  year  after  his  default  in  payment  of  his  premiiun.  There 
was  no  correspondence  or  communication  between  the  company  and 
the  insured  after  November  10th,  1875,  until  he,  Bruce,  the  insured, 
was  in  Hartford,  in  1876,  when  the  company  dehvered  him  his  old 
policy,  and  never  any  correspondence  or  communication  with  said 
company  by  said  Bruce,  the  insured,  thereafter  at  any  time.  The 
defendant  company  have  never  issued  to  said  Merrill  T.  Bruce  or  to 
the  orator  such  paid  up  pohcy  or  tendered  such  policy  to  him  or  to 
any  person  for  him,  nor  has  the  defendant  in  any  way  paid  or  satis- 
fied, or  offered  to  pay  or  satisfy  the  said  Merrill  T.  Bruce  or  the  ora- 
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tor  for  the  interest  of  the  said  Merrill  T.  Bruce  in  said  policy,  or  his 
rights  under  said  policy  except  as  follows : — 

Upon  receipt  of  Merrill  T.  Bruce's  application  for  a  paid-up  policy, 
dated  November  1,  1875,  the  insurance  company  replied,  stating 
that  there  was  outstanding  against  him  four  notes  and  interest 
amounting  to  $190,  upon  the  payment  of  which  they  would  issue  to 
him  a  $400  policy  at  age  35  or  at  death  prior  to  reaching  age  35,  but 
recommending  that  he  surrender  his  said  policy  and  take  a  new  non- 
forfeiting  and  *' participating  in  profits"  poHcy  for  $1,000,  upon 
which  the  annual  premium  would  be  $20.80,  on  which  they  would  al- 
low two  premiums  in  advance  and  would  return  all  the  notes  held  by 
the  company  against  him. 

There  was  no  further  oorrespoildence  between  Merrill  T.  Bruce 
and  i^e  company.  A  year  or  two  later  the  insured  went  to  the 
home  office  at  Hartford  and  got  his  policy.  There  was  no  evidence 
offered  as  to  what  passed  between  the  insured  and  the  company. 
After  the  appointment  of  orator  administrator  he  applied  through 
his  attorneys,  Belden  &  Ide,  to  the  insurance  company  for  a  paid- 
up  policy  for  the  sum  due  the  insured,  Merrill  T.  Bruce.  No  pol- 
icy was  forwarded  or  promised. 

On  the  15th  day  of  December,  1873,  and  prior  to  said  Merrill  T. 
Bruce's  default  in  payment  of  his  premium  under  -^his  policy,  the 
said  insurance  company  in  accordance  with  a  vote  of  its  directors, 
taken  at  their  meeting  held  December  2,  1873,  issued  a  circular  dated 
on  said  15th  day  of  December,  1873,  notifying  its  policy-holders  of 
a  change  of  plan  of  said  company  in  conducting  their  business  by 
which  change  the  company  abandoned  the  percentage  plan  and 
adopted  in  its  stead  a  plan  "  based  upon  the  actual  contribution  t^ 
surplus  by  the  policies  participating,  with  a  view  to  making  an  an- 
nual distribution  of  surplus  upon  all  policies  instead  of  deferring 
the  same  four  years."  Setting  forth  that  the  reason  of  above  action 
is  that ''  the  experience  of  this  company  and  the  experience  of  other 
companies,  older,  carefully  managed  and  successful,  has  demon- 
strated the  impracticability  of  sustaining  a  yearly  dividend  of  50 
per  cent  upon  life,  and  40  per  cent  upon  endowment  policies,  such 
as  this  company  has  sustained  during  the  past  six  years,  and  which 
it  is  the  last  of  all  the  companies  to  abandon,"  and  further  setting 
forth  reasons  why  the  action  of  said  company  in  adopting  the  change 
would  conserve  the  interests  of  the  policy-holders.  This  circular  is 
marked  orator's  exhibit  No.  5,  and  is  attached  to  and  made  a  part 
of  this  report. 
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It  was  claimed  by  the  orator  that  this  change  of  plan  was  a  prom- 
inent reason  why  Merrill  T.  Brace  decided  to  make  default  in  pay- 
ment of  further  premiums  upon  his  policy.  Another  reason  was 
because  Farr  told  insured  that  the  premiums  after  the  first  pre- 
mium would  grow  smaller,  while  in  fact  they  did  grow  larger. 

Ide  &  Stafford,  for  Orafor. 
Chables  W.  Porter,  /oj-  Defendant, 

Powers,  J. 

It  is  quite  clear  that  much  inadmissible  evidence  was  received  by 
the  master  in  the  hearing  before  him.  The  testimony  of  Blodgett 
and  Dewey  and  certain  exhibits  offered  in  connection  therewith  were 
objected  to  by  the  defendant,  but  the  objection  is  not  available  in 
this  court.  Sec.  730  B.  L.  declares  that  "  no  questions  in  regard  to 
the  admission  or  rejection  of  evidence  by  the  masters  shall  be  heard 
in  the  supreme  court,  unless  such  objection  is  made  by  exception, 
duly  filed,  to  the  report,  in  the  court  of  chancery."  No  such  excep- 
tion was  filed  in  this  case  and  we  must  give  effect  to  the  statute  as  it 
reads. 

The  first  question  arising  upon  the  master's  report  is  whether  the 
policy  in  question  has  been  forfeited  so  that  the  right  to  a  paid-up 
policy  has  been  lost. 

The  annual  premium  payable  on  Bruce's  policy  in  advance  was 
$104.86.  Under  the  rules  of  the  company  this  could  be  paid  in 
cash,  or  one-half  in  cash  and  the  other  half  by  note  running  one  year, 
the  interest  thereon  being  paid  in  advance. 

Bruce  paid  his  annual  premiums  on  the  half-cash  and  half- note 
plan  for  four  years  and  then  claimed  a  paid-up  policy  for  four-tenths 
of  the  sum  insured. 

It  was  represenled  to  Bruce  before  taking  his  policy  by  Farr,  the 
company's  agent,  and  by  circulars  issued  by  the  company,  that  the 
policy  would  be  non-forfeitable  after  the  payment  of  two  annual 
premiums.  In  one  of  the  circulars  the  company  uses  this  lanjsfuage. 
"  Should  future  payments  cease  after  not  less  than  two  have  been 
made,  the  policy  is  not  void,  but  remains  binding  by  its  terms  with- 
out further  payment  of  premiums  for  as  many  tenths  *  *  *  oi  the 
sum  insured  as  there  have  been  annual  premiums  paid.  The  non- 
forfeiture policies  of  the  company  are  so  written  that  the  payment  of 
two  annual  premiums  render  them  binding  for  the  amount  of  the 
insurance   paid  for,  without  further  attention  on    the  part  of  the 
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holder,  thus  obviating  all  possible  danger  of  loss  either  through  in- 
attention or  inabihty  to  meet  subsequent  payments." 

When  the  policy  was  issued  it  provided  in  its  3d  condition  that 
"  if  the  assured  shall  not  pay  the  said  annual  premiums  on  or  before* 
noon  of  the  several  days  hereinbefore  mentioned  for  the  payment  of 
the  same  and  the  interest  annually  in  advance  on  any  outstanding 
premium  notes  which  may  be  given  for  any  portion  thereof,  or  shall 
not  pay  at  maturity  any  notes  or  obhgations  given  for  the  cash  por- 
tion of  any  premium  of  part  thereof,  then  and  in  eveiy  such  case,  this 
policy  shaJl  cease  and  determine,  and  said  company  shall  not  be  lia- 
ble for  the  payment  of  the  sum  insured  or  any  part  thereof,  except 
as  hereinafter  provided.  The  4th  condition  then  follows,  *'  That  if, 
after  the  receipt  by  this  company  of  two  or  more  annual  premiums 
upon  this  poHcy,  default  shall  be  made  in  the  payment  of  any  subse- 
quent premiums  when  due,  then  notwithstanding  such  default,  this 
company  will  convert  this  policy  into  a  paid-up  policy  for  as  many 
tenth  parts  of  the  sum  originally  insured  as  there  shall  have  been 
complete  annual  premiums  paid  when  such  default  shall  be  made." 

The  language  of  these  conditions  leaves  no  doubt  as  to  the  right 
of  Bruce  to  a  paid-up  poHcy  for  four-tenths  of  the  sum  for  which  he 
was  insured.  If  the  language  was  ambiguous,  Bruce  had  the  right 
to  construe  it  as  the  company  had  declared  its  meaning  in  the  cir- 
cular above  referred  to.  But  we  think  it  needs  no  extraneous  aid  in 
its  construction. 

The  very  end  aimed  at  in  offering  and  receiving  the  reduced  or 
paid-up  policy  is,  as  the  company's  circular  declares,  to  obviate  "  all 
possible  danger  of  losa"  The  paid-up  policy  issues  as  a  redemp- 
tion from  a  forfeiture  of  the  original  policy  which  otherwise  would 
"cease  and  determine,"  for  non-payment  of  premiums.  It  can  issue 
only  in  case  two  full  premiums  have  been  paid,  and  if  so  many  have 
been  paid,  the  right  to  it  is  given  to  the  policy-holder  by  the  origi- 
nal policy  itsell  Thus  his  right  to  it  is  a  contract  right  that  inheres 
in  the  original  policy.  When  issued  it  is  not  in  itself  subject  to  for- 
feiture for  future  non-payment  of  premium&  If  any  are  payable 
in  cash,  notes,  or  interest,  the  company  must  stand  for  their  collec- 
tion on  the  promise  of  the  policy-holder  to  pay.  If  the  paid-up 
policy  could  be  forfeited  for  future  non-payment  of  premiums,  it 
becomes  a  delusion  and  a  snare.  The  poHcy-holder  is  no  better  off 
than  before,  so  far  as  the  risk  of  forfeiture  is  concerned.  May  on 
*  Insurance,  Sees.  345  and  363.  The  paid-up  poUcy  issues  for  so 
many  tenths  of  the  sum  insured  as  annual  payments  have  been  made 
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and  is  based  on  the  theory  that  insurance  to  sach  amount  has  been 
fully  paid  for. 

When  Bruce  elected  to  stop  his  payments  he  was  at  once  entitled  to 
have  his  policy  converted  into  a  paid-up  poHcy  freed  of  all  risk  of 
forfeiture  for  non-payment  of  future  premiums.  Such  paid-up 
policy  would  not  mature,  however,  till  the  end  of  the  twelve  years  it 
had  originally  to  nin  unless  Bruce  sooner  died.  At  maturity  of  the 
policy  the  company  had  the  right,  by  the  terms  of  the  poHcy,  to 
deduct  from  the  sum  payable  all  indebtedness  due  the  company  on 
account  of  the  policy. 

In  the  case  of  Mary  A.  Cowles  vs.  this  same  company,  Vol.  1. 
N.  R  Reporter,  Rochester  Ed.,  247,  the  precise  question  here  made 
arose  upon  the  same  kind  of  a  policy.  The  company  claimed  that 
the  reduced  or  paid-up  policy  had  been  forfeited  by  the  non-payment 
of  interest  on  three  premium  notes.  Says  Doe  Ch.  J.  :  ''  The  for- 
feiture claim  qualified  by  the  provision  for  a  'paid-up'  policy  does 
not  mean  that  the  reduced,  '  paid-up,'  *  non-forfeiture '  insurance  ia 
annually  forfeitable  for  non-payment"  And  again,  "The  original 
contract  did  not  make  the  non-payable  forfeiture  claim  applicable 
to  the  promised  *  paid-up '  policy  into  which  the  original  could  be 
converted." 

The  master  says  that  the  company  regarded  notes  given  for  part 
of  the  aimual  premiums  as  loans  made  to  the  policy-holder.  Upon 
its  own  theory  then,  a  failure  to  pay  interest  on  such  notes  does  not 
work  a  forfeiture:    May  on  Insurance,  Sec.  345  and  cases  cited. 

The  case  at  bar  is  unlike  Patch  vs.  Ins.  Co.,  44  Yt ,  481.  There 
the  question  arose  upon  the  construction  of  a  paid-up  policy,  issued 
in  place  of  a  former  one  surrendered,  which  contained  an  express 
stipulation  that  certain  sums  of  interest  should  be  paid  in  advance. 
The  action  was  assumpsit  on  the  paid-up  policy,  and  no  question 
was  made  whether  the  paid-up  policy  was  such  in  form  as  the  in- 
sured was  entitled  to,  such  as  it  was  he  accepted  it,  and  the  action 
was  upon  it  in  the  form  it  was  issued  and  accepted. 

The  orator  being  entitled  to  a  paid-up  policy,  the  question  next 
arises  as  to  its  amount. 

The  time  for  the  maturity  of  the  policy  having  arrived,  to  avoid 
circuity  of  action  a  decree  may  be  passed  for  the  part  payment  of 
the  amount  of  the  policy  to  which  the  orator  is  entitled.  Equity 
will  treat  that  as  already  done  which  should  have  been  done. 

The  defendant  is  entitled  to  deduct  from  the  $400,  which  the 
paid-up  policy  should  have  issued  for,  the  outstanding  notes  and 
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interest  thereon  held  by  it,  less  any  dividends  or  profits  in  its  hands 
that  properly  belong  to  such  policy.  The  policy  itself  is  described 
in  the  margin  as  a  "  non-forfeiture  endoivment  policy  with  profits.' 
But  the  policy  is  sQent  respecting  the  meaning  of  ''  profits  "  in  this 
indorsement,  and  we  are  left  to  ascertain  the  meaning  from  other 
sources. 

Farr  represented  to  Bruce  that  the  profits  to  which  he  would  be 
entitled  would  come  in  the  way  of  dividends  which  would  be  paya- 
ble after  four  annual  premiums  had  been  paid,  and  that  if  he  too^ 
a  paid-up  policy,  the  dividends  would  be  applied  when  he  took  such 
poHcy.  The  question  is  not  what  profits  the  company  ought  to  have 
earned,  but  what  in  fact  it  did  earn.  The  company  was  bound  to 
conduct  its  business  in  a  way  to  preserve  its,solvency.  It  owed  this 
duty  to  all  classes  of  its  policy-holders,  and  Bruce,  as  one  of  them, 
had  no  right  to  ^hare  in  any  plan  of  distribution  of  profits  that 
worked  insolvency.  When  the  company  then  discovered  that  the 
percentage  plan  was  disastrous  to  the  common  interest  of  the  policy- 
holders, it  became  a  duty  grounded  in  the  very  theory  of  insurance 
to  adopt  some  other  plan  that  would  best  subserve  the  interests  of 
all  persons  for  whom  it  acted. 

The  change  to  the  cbntributive  plan  was  warrantable,  and  Bruce 
was  entitled  to  dividends  made  under  it  of  $24.57  for  four  years. 

The  decree  is  reversed  and  the  cause  remanded  with  directions 
to  enter  a  decree  for  the  orator  to  the  effect  that  he  is  entitled  to  a 
paid-up  pohcy  on  the  life  of  his  intestate  for  the  sum  of  $293.91  as 
of  December  30,  1882,  and  to  avoid  circuity  of  action  that  the  de- 
fendant be  ordered  to  pay  the  orator  said  last-mentioned  sum  with 
interest  thereon  from  December  30, 1883,  with  costs  of  suit. 
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SUPREME  COURT  OF   OHIO. 


Error  to  the  District  Court  of  Boss  County. 


CONNECTICUT  MUTUAL  LIFE  INS.  CO.^ 

vs. 

PYLE.* 

The  iiroYiaions  of  a  life  insurance  policy  are  construed  and  applied  like  the 
terms  of  any  other  contract,  and  such  provisions  may  render  the  policy 
void,  ab  initio,  by  the  terms  of  the  same  and  the  failure  of  warranty. 

When  a  life  policy  is  issued  and  accepted  upon  the  expressed  condition  that 
the  answers  and  statements  of  the  application  are  warranted  true  in  all 
respects,  and  that  if  the  policy  be  obtained  by  any  untrue  answer  or  state- 
ment, or  by  any  fraud,  misrepresentation,  or  concealment,  the  policy  shall 
be  absolutely  null  and  void;''  and,  as  to  matters  material  to  the  risk, 
some  of  the  answers  and  statements  are  untrue  in  fact,  though  made  with- 
out actual  fraud  and  under  an  innocent  misapprehension  of  the  purport  of 
the  questions  and  answers  ;  no  contract  of  insurance  is  thereby  maae,  and 
the  policy  does  not  attach,  but  it  is  void,  ab  initio. 

When,  for  such  a  policy,  premium  has  been  paid  by  the  applicant  to  the  in- 
surance company,  such  payment  may  be  recovered  back. 

August  1,  1878,  Jeremiah  Pyle  brought  suit  against  the  Connect- 
icut Mutual  Life  Insurance  Company,  to  recover  back  the  premium 
paid  for  a  policy  that  the  company  had  canceled. 

Pyle  in  his  petition  says  :  That  on  August  21, 1872,  the  defendant, 
by  its  agent,  one  John  A.  Nipgen,  duly  authorized  to  take  applica- 
tions for  life  insurance  in  the  company  of  defendant,  and  to  receive 
the  cash  premium  thereon,  applied  to  plaintiff  at  his  home, ''  Pyle 
Farm,"  in  Ross  County,  and  requested  him  to  take  a  policy  of  in- 
surance in  defendant's  company  upon  the  life  of  plaintiff.    At  fin-t 

•  Opinion  filed.  Jan.  20, 1886. 
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plaintifir  refused  to  do  so  on  account  of  having  no  money,  when  Nip- 
gen  offered  to  advance  to  or  loan  plaintiff  the  money  to  make  the  first 
payment  on  the  policy,  to  which  proposition  plaintiff  acceded,  and 
then  told  Nipgen  that  he,  plaintiff,  had  failed  in  getting  a  policy  of 
insurance  in  June,  1871,  in  the  Charter  Oak  Insurance  Company,  of 
which  Mr.  Schutte  was  agent,  on  account  of  something  being  the 
matter  with  his  pulse.  Nipgen  then  asked  plaintiff  if  the  applica- 
tion had  been  sent  to  the  company.  Plaintiff  replied  that  it  had  not 
as  he  knew  of,  to  which  Nipgen  responded  that  if  it  had  not  gone 
any  further  than  that,  it  did  not  make  any  difference;  and  thereupon 
plaintiff  agreed  with  defendant,  acting  by  its  agent,  to  make  appli- 
cation for  a  policy  of  insurance  upon  his  life  in  defendant's  company 
for  the  sum  of  ten  thousand  dollars,  the  same  to  be  paid  at  the  office 
of  defendant  in  Hartford,  Connecticut,  to  Ede  Pyle,  wife  of  plaintiff,  * 
if  she  survived  him ;  if  not  to  the  children  of  plaintiff,  or  their  legal 
representatives,  etc.  The  said  Nipgen,  having  a  blank  application, 
then  commenced  asking  plaintiff  the  questions  required  to  be  asked 
of  an  applicant  by  the  "  statement  of  particulars  respecting  the 
person  whose  life  is  proposed  for  insurance,  and  which  statement 
forms  a  part  of  the  contract  of  insurance,"  and  which  are  the  same 
questions  attached  to  the  policy  afterward  issued  by  defendant,  and 
plaintiff  answered  them  until  Nipgen  came  to  the  question  :  "  Has 
any  company  ever  declined  to  grant  insurance  on  your  life  ?"  when 
he,  said  Nipgen,  said  he  would  just  answer  that  question  "  No." 
Plaintiff  told  him  ''  it  was  something  he  knew  nothing  about;  that  he 
could  do  just  as  he  pleased  about  that."  Said  Nipgen  thereupon 
put  down,  in  answer  to  said  question,  '^  No."  Plaintiff  and  Nipgen 
on  the  same  day  went  to  HaUsville  to  Doctor  Gildersleeve,  who, 
owing  to  the  absence  of  the  regular  examining  physician  of  the  de- 
fendant, examined  plaintiff,  and  thereupon  Nipgen  told  Gildersleeve 
to  answer  all  the  medical  questions  "  No,"  meaning  the  '*  questions 
to  be  answered  by  the  medical  examiner  of  the  Connecticut  Mutual 
Life  Insurance  Company,"  and  they  were  so  answered.  Plaintiff 
then  signed  said  appHcaiion  for  his  wife  and  himself  as  required,  and 
executed  his  note,  payable  to  the  order  of  Nipgen  at  the  First  Na- 
tional Bank  of  Chillicothe,  Ohio,  four  months  and  ten  days  after  date, 
for  the  sum  of  $219.20,  with  interest,  being  the  amount  of  *'  cash 
premium"  required  to  be  paid,  and  which  note  having  been  in- 
dorsed by  Nipgen,  plaintiff  afterward  at  maturity  paid.  The  appli- 
cation was  sent  to  the  compauy  and  a  policy.  No.  119,633,  of  date 
August  31,  1872,  in  said  amount  on  plaintiff's  life,  issued,  and  shortly 
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afterward  delivered  to  plaintiff.  Upon  reading  the  policy,  about  a 
month  afterward,  plaintiff  found  it  contained,  among  others,  the  fol- 
lowing conditions  and  agreements  : — 

''This  policy  is -issued  and  accepted  upon  the  following  express 
conditions  and  agreements :  1.  That  the  answers,  statements,  rep- 
resentations, and  declarations,  contained  in  or  indorsed  upon  this 
application  for  this  insurance — which  application  is  hereby  referred 
to  and  made  part  of  this  contract — are  warranted  by  the  insured  to 
be  true  in  all  respects;  and  that  if  this  policy  has  been  obtained  by 
or  through  any  fraud,  misrepresentation,  or  concealment,  that  this 
policy  shall  be  absolutely  null  and  void.  *  *  *  4.  That  in  every 
case  in  which  this  policy  shall  cease  and  determine,  or  shall  become 
null  and  void,  all  premiums  paid  in  respect  of  ihe  same  shall  be  for- 
feited to  the  company." 

At  the  foot  of  the  application,  and  a  part  thereof,  is  the  following  : 

"  It  is  hereby  declared  and  warranted  that  the  above  are  fair  and 
true  answers  to  the  foregoing  questions;  and  it  is  acknowledged  and 
agreed  by  the  undersigned  that  this  application  shall  form  a  part  of 
the  contract  of  insurance,  and  that  if  there  be,  in  any  of  the  an- 
swers herein  made,  any  untrue  or  evasive  statements,  or  any  misrep- 
resentations or  concealment  of  facts,- then  any  policy  granted  upon 
this  application  shaU  be  null  and  void;  and  all  payments  made 
thereon  shall  be  forfeited  to  the  company." 

Plaintiff  then  called  on  Nipgen,  and  referring  him  to  the  terms  of 
the  policy,  told  him  that  he  thought  it  was  of  no  account,  owing  to 
the  answer  "  No "  to  the  question  whether  any  company  had  ever 
declined  to  grant  insurance  on  his  life.  He  said  that  the  plaintiff 
should  bring  the  pohcy  in  and  get  it  corrected,  and  that  he  would 
write  to  the  company  about  it 

Plaintiff  took  the  pohcy  to  Nipgen  and  Nipgen  wrote  to  the  com- 
pany stating  that  said  question  should  have  been  answered  ''  Yes/' 
instead  of  ''  No,"  and  stated  how  far  the  Charter  Oak  matter  had 
gone  in  plaintiff's  case.  Plaintiff  signed  the  letter,  and  Nipgen 
mailed  it  About  three  or  four  weeks  afterward,  plaintiff  inquired 
of  Nipgen  about  the  matter,  and  was  told  that  the  company  had  said 
that  plaintiff  had  better  go  before  Doctor  Scearce  and  be  re-exam- 
ined. About  a  week  after  plaintiff  did  so,  and  was  asked  about  his 
heart,  and  answered  that  it  bothered  him  sometimes;  that  after 
working  hard  he  got  weak  and  nervous  sometimes;  that  he  took 
whiskey  and  ginger  for  it.  Plaintiff  left,  and  they  made  out  the 
application.    Plaintiff  called  on  Nipgen  repeatedly  about  the  matter. 
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and  he  daimed  that  he  had  not  yet  heard  from  the  company;  then 
abDut  two  months  after,  that  the  application,  meaning  the  new  or 
corrected  one,  had  been  mislaid  in  the  Cincinnati  office  of  defendant 
Then  Nipgen  and  Scearce  made  out  another  application  and  sent  it 
on.  This  was  the  third  application,  and  was  made  without  the 
knowledge  of  plaintiff.  When  plaintiff  again  called  on  Nipgen,  he 
was  informed  by  him  that  the  company  had  declined  his  application. 

There  were  attempts  to  get  a  new  or  corrected  policy  in  place  of 
the  original  one. 

On  August  1, 1873,  or  thereabouts,  plaintiff  informed  Nipgen  that 
he  was  ready  to  make  payment  whenever  he,  Nipgen,  would  get  it 
fixed.  The  defendant,  upon  receiving  the  third  application,  and 
without  the  knowledge  or  consent  of  plaintiff,  canceled  and  annulled 
said  policy  of  August  31,  1872.  This  was,  as  plaintiff  thinks,  at 
about  the  expiration  of  one  year  from  the  time  it  was  issued.  Upon 
being  informed  of  said  cancelation  of  said  policy,  some  time  in  Sep- 
tember, 1873,  the  precise  time  not  now  remembered,  plaintiff  de- 
manded from  said  agent  and  said  company  the  repayment  of  his 
money  so  paid  as  premium,  which  was  refused. 

Wherefore  plaintiff  prays  judgment  against  said  defendant  for  said 
sum  of  $219.20,  with  interest  ^hereon,  from  August  31,  1872;  or  if 
the  court  shall  be  of  opinion  that  an  action  to  recover  back  the 
money  paid  is  not  the  proper  action,  then  that  the  plaintiff  may  re- 
cover from  the  defendant  the  sum  of  $500,  his  damages  herein  sus- 
tained; or  that  defendant,  upon  being  paid  the  back  premiums  on 
said  policy,  may  be  ordered  to  rescind  the  cancellation  and  annulling 
of  said  policy,  and  to  correct  the  same  as  to  said  answer  mentioned, 
according  to  the  fact,  and  for  other  proper  relief. 

A  demurrer  to  this  petition  was  overruled,  and  the  insurance 
company  answered,  denying  that  plaintiff  "told  Nipgen  that  he, 
plaintiff,  had  failed  in  getting  a  policy  of  insurance  in  June,  1871,  in 
the  Charter  Oak  Insurance  Company,  of  which  Mr.  Schutte  was 
agent,  on  account  of  something  being  the  matter  with  his  pulse;" 
that  "  Nipgen  then  asked  plaintiff  if  the  application  had  been  sent 
to  the  company;"  that  "  plaintiff  replied  that  it  had  not  as  he  knew 
of,  to  which  Nipgen  responded  that  if  it  had  not  gone  farther  than 
that  it  did  not  make  any  difference,"  and  says  that  no  such  conver- 
sation took  place  between  the  plaintiff  and  said  Nipgen;  also  the 
company  denied  other  specific  allegations,  but  it  did  not  deny  that 
its  agent,  Nipgen,  wrote  the  appUcation. 

To  this  answer  plaintiff  replied,  denying  some  specific  allegations 
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of  the  answer.  On  the  trial,  bj  request  of  defendimt,  the  court 
found  as  its  conclusions  of  fact  tliat  in  addition  to  the  facts  admitted 
by  the  pleadings,  that  several  of  the  answers  to  questions  contained 
in  the  application  of  the  plaintiff,  on  which  the  policy  of  insurance 
was  issued,  were  en*oneously  answered,  which  answers  were,  by  the 
terms  of  the  policy,  made  warranties;  but  the  court  further  finds  that 
all  of  said  questions  so  erroneously  answered,  were  answered  by 
the  plaintiff  under  an  innocent  misapprehension  of  the  purport  of 
the  questions  and  the  answers,  and  the  answers  that  should  have  been 
made  thereto,  and  without  any  intent  to  perpetrate  a  fraud  of  any 
kind  upon  the  defendant.  The  court  further  finds  that  the  untruth 
of  several  of  said  answers  was  upon  questions  material  to  the  risk, 
and  that  by  the  terms  of  said  policy  and  the  apphcation  which  be- 
came and  was  a  part  thereof,  the  untruth  of  said  answers  consti- 
tuted breaches  of  the  warranties  in  respect  thereof  contained  in  said 
policy,  and  that  by  its  terms  the  breach  of  said  warranties  was  to 
make  said  policy  null  and  void. 

The  court  finds  as  conclusions  of  law  that  the  plaintiff  is  not  en- 
titled to  have  the  cancellation  of  said  policy  of  insurance  set  aside, 
nor  to  have  the  same  reformed  in  any  particular,  and  that  the  same 
is  wholly  void  and  of  no  effect  whatever,  and  was  so  from  the  mo* 
ment  it  was  issued. 

The  court  further  finds  as  a  conclusion  of  law  that  the  plaintiff  is 
entitled  to  recover  of  the  defendant  the  sum  of  $219.20,  the  pre- 
mium paid,  with  interest  from  the  21st  day  of  August,  1872,  to 
which  the  defendant,  by  counsel,  excepted. 

A  motion  for  a  new  trial  was  overruled  and  the  ruling  excepted  to; 
and  judgment  was  entered  for  Pyle.  The  district  court  affirmed 
this  judgment,  and  plaintiff  in  error  now  seeks  to  reverse  these  jud^ 
ment& 

Lawrence  T.  Neal  and  Vanmeter  &  Throckmorton,  for  Plaintiff  in 
Error. 
Clark  &  McDouoal,  for  Defendant  m  Error, 

FOLLETT,   J. 

In  filhng  up  the  application  for  this  policy,  Nipgen  was  the  agent  of 
the  insurance  company  and  was  not  the  agent  of  Pyle :  Insurance 
Co.  va  Williams,  39  Ohio  St.,  684.  And  though  the  application  was 
thus  made,  the  policy  was  canceled  for  its  tintrue  statements,  inno- 
cently made  on  the  part  of  Pyle. 

The  application  and  the  policy  together  form  the  contract     The 
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terms  of  the  contract  are  plain  and  free  from  doubt  or  ambiguity. 
It  Is  agreed  in  the  application  ''  that  this  application  shall  form  a 
part  of  the  contract  of  insurance,  and  that  if  there  be,  in  any  of  the 
answers  herein  made,  any  untrue  or  eyasive  statements,  or  any  mis- 
representations or  concealment  of  facts,  then  any  policy  granted 
upon  this  application  shall  be  null  and  void." 

And  the  policy  provides  that :  ^'  This  policy  is  issued  and  accepted 
upon  the  following  express  conditions  and  agreements  :  1.  That  the 
answers,  statements,  representations,  and  declaratioDs,  contained  io, 
or  indorsed  upon  the  application  for  this  insurance— which  applica- 
tion is  hereby  referred  to  and  made  part  of  this  contract — are  war- 
ranted by  the  insured  to  be  true  in  aU  respects;  and  that  if  this 
policy  has  beeii  obtained  by  or  through  any  fraud,  misrepresenta- 
tion, or  concealment,  that  this  policy  shaU  be  absolutely  null  and 
void." 

1.  Did  the  policy  ever  attach  or  was  it  ever  valid  ? 

The  court  finds  as  conclusions  of  fact  that  "  several  of  the  answers 
to  questions  contained  in  the  application  of  the  plaintiff,  on  which 
the  policy  of  insurance  was  issued,  were  erroneously  answered;" 
and  the  '*  court  further  finds  that  the  untruth  of  several  of  said  an- 
swers was  upon  questions  material  to  the  risk,  and  that,  by  the 
terms  of  said  policy  and  the  apphcation  which  became  and  was  a 
part  thereof,  the  untruth  of  said  answers  constituted  breaches  of 
the  warranties  in  respect  thereof  contained  in  said  policy,  and  that 
by  its  terms  the  breach  of  said  warranties  was  to  make  said  policy 
null  and  void." 

And  the  court  find  as  a  conclusion  of  law  that  the  policy  *^  is 
wholly  void,  and  of  no  effect  whatever,  and  was  so  from  the  moment 
it  was  issued." 

But  the  plaintiff  in  error  insists  that  the  policy  took  effect  and 
was  in  force  until  it  was  canceled.  To  sustain  such  a  claim  would 
ignore  the  expressed  terms  of  both  the  application  and  the  policy, 
as  well  as  the  cause  of  the  cancellation  of  the  policy.  These  terms 
the  plaintiff  in  error  has  never  waived,  but  it  has  insisted  upon  them 
and  acted  upon  the  strict  letter  of  the  agreement,  and  has  canceled 
the  policy. 

This  is  not  a  new  question  in  the  courts.  In  the  case  of  Clark  vs. 
Man.  Ins.  Co.,  2  Woodb.  &  M.,  472,  the  court  held :  "  A  warranty  is 
generally  a  stipulation  made  and  described  in  the  policy  itself,  and 
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must  be  complied  with,  whether  material  or  not."  Where  a  material 
fact  is  suppressed  in  such  representations,  the  insurance  is  avoided, 
and  the  policy  does  not  attach,  whether  the  suppression  happens  by 
neglect  or  fraud." 

In  Friesmuth  vs.  Agawam  Mutual  Fire  Ins.  Co.,  10  Cush.,  587, 
'*  the  applicatibn  contained  an  untrue  representation  that  the  prop- 
erty was  unincumbered,"  and  the  court  held  '*  that  the  policy  was 
wholly  void."  In  Foot  vs.  -Etna  Life  Ins  Ck).,  61  N.  Y.,  571,  the 
court  held  :  "  If  a  policy  of  insurance  declare  that  the  statements 
made  in  the  application  shall  be  part  and  parcel  of  the  policy,  such 
statements  become  warranties  and  must  be  true,  whether  material 
or  not." 

"A  contract  of  insurance,  like  other  contracts,  is  avoided  by  an 
untrue  statement  by  either  party  as  to  a  matter  vital  to  the  agree- 
ment, though  there  be  no  intentional  fraud  or  misrepresentation  :'* 
Co-operative  life  Ass'n  of  Miss.  vs.  Leflore,  53  Miss.,  1. 

On  a  similar  contract  the  Supreme  Court  of  the  United  States  in 
Jeffires  vs.  Life  Ina  Co.,  22  Wall.,  47,  held  :  **  Any  answer  untrue  in 
fact,  and  known  by  the  applicant  for  insurance  to  be  so,  avoids  the 
policy,  irrespective  of  the  question  of  the  materiality  of  the  answer 
given,  to  the  risk."  And  in  the  opinion  Mr.  Justice  Hunt  says  : 
''  Nothing  can  be  more  simple.  If  he  makes  any  statement  in  the 
application  it  must  be  true.  If  he  makes  any  declaration  in  the  ap- 
plication it  must  be  true.  A  faithful  performance  of  this  agreement 
is  made  an  express  condition  to  the  existence  of  a  liability  on  the 
part  of  the  company."  And  this  is  approved  in  the  case  of  ^tna 
Life  Ins.  Co.  vs.  France,  91  U.  S.,  510,  and  there  the  court  also  held 
''that  the  company  was  not  liable  if  the  statements  made  by  the  in- 
sured were  not  true.  The  agreement  of  the  parties  that  the  state- 
ments were  absolutely  true,  and  that  their  falsity  in  any  respect 
should  void  the  policy,  removes  the  question  of  their  materiality 
from  the  consideration  of  the  court  or  jury." 

This  court,  in  Union  Mutual  Life  Ins.  Co.  vs.  McMillen,  24  Ohio 
Si,  67,  held  :  "  Where  a  life  policy  is  made  and  accepted  upon  the 
expressed  condition  that  if  the  annual  premium  is  not  fully  paid 
within  the  time  specified,  the  policy  shall  be  nuU  and  void,  and 
wholly  forfeited,  the  failure  to  pay  the  premium  avoids  the  policy;" 
and  that  was  where  the  policy  had  attached.  But  in  such  a  case,  in 
Insurance  Co.  vs.  Bernard,  33  Ohio,  459,  the  court  held,  where  "  the 
uniform  custom  of  the  insurance  company  has  been  to  give  notice  of 
the  time  when  the  premiums  fall  due,  and  to  collect  the  same  at 
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the  residence  of  the  policy-holder,  through  a  local  agent  residing  in 
his  neighborhood,  good  faith  requires  that  this  mode  of  collection 
should  not  be  discontinued,  and  payment  required  at  the  company's 
office,  without  notice  to  the  insured." 

There  are  mistakes  in  policies  that  may  be  disregarded  or  cor- 
rected, and  the  poHcy  enforced.  See  Harris  va  Columbiana  Co.  Mut. 
Ins.  Co.,  18  Ohio,  116;  Insurance  Co.  ys.  WilHams,  supra.  But  in 
this  case  the  court  did  not  err  in  holding  the  poHcy  "  is  wholly  void 
and  of  no  effect  whatever,  and  was  so  from  the  moment  it  was  is- 
sued." 

2.  Should  the  premium  be 'returned^? 

The  court  finds  as  a  conclusion  of  law  that  Pyle  is  entitled  to  re- 
cover of  the  insui-ance  company  the  premium  paid,  with  proper  in- 
terest. The  court  thus  held,  not  only  because  thb  policy  was  void 
ab  initio,  but  because  it  also  found  "  that  all  of  said  questions  so 
erroneously  answered,  were  answered  by  the  plaintiff  under  an  in- 
nocent misapprehension  of  the  purport  of  the  questions  and  the  an- 
swers, and  the  answers  that  should  have  been  made  thereto,  and 
without  any  intent  to  perpetrate  a  fraud  of  any  kind  upon  the  de- 
fendant" 

There  was  no  actual  fraud,  at  least  on  the  part  of  Pyle. 

On  this  policy  no  risk  ever  attached. 

In  1877,  in  the  case  of  Lyrie  vs.  Fletcher,  Cowp.,  666,  668,  Lord 
Mansfield  stated  the  general  rule  to  be  :  **  That  where  the  risk  has 
not  been  run,  whether  its  not  having  been  run  was  owing  to  the 
fault,  pleasure,  or  will  of  the  insured,  or  to  any  other  cause,  the  pre- 
mium shall  be  returned.  Because  a  policy  of  insurance  is  a  con- 
tract of  indemnity.  The  underwriter  receives  a  premium  for  running 
the  risk  of  indemnifying  the  insured,  and  whatever  cause  it  be  owing 
to,  if  he  does  not  run  the  risk,  the  consideration  for  which  the 
premium  or  money  was  put  into  his  hands,  fails,  and  therefore  he 
ought  to  return  it." 

In  1800,  in  the  case  of  Delavigne  va  United  Ins.  Co.,  1  John.  Cas., 
310,  the  CQurt  held  :  "  Where  a  policy  becomes  void  by  a  failure  of 
the  warranty,  the  insured  is  entitled  to  a  return  of  the  premium,  if 
there  be  no  actual  fraud." 

"  Where  a  policy  is  avoided  by  concealment  or  by  misrepresenta- 
tion not  fraudulent,  the  assured  is  entitled  to  a  return  of  the  pre- 
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zniucn,  and  the  policy  is  conclusiye  evidence  of  the  receipt  of  the 
premium  by  the  insurer :"  Anderson  vs.  Thornton,  8  Exch.,  425. 

And  such  if  now  the  general  rule.  See  3  Kent,  341;  May, 
Ins.,  §4. 

The  rule  is  di£ferent  where  the  risk  has  attached,  or  there  is  act- 
ual fraud. 

Yet  it  is  urged  here  that  "  we  must  leave  the  premium  paid  by 
the  insured  to  be  disposed  of  according  to  the  terms  of  his  contract 
with  the  insurer."    No  such  terms  exist. 

There  is  no  contract  between  Pyle  as  the  "insured"  and  the 
company  as  the  "  insurer."  Under  this  policy  Pyle  never  was  in- 
sured, and  the  company  never  was  an  insurer  of  Pyle.  The  policy 
has  always  been  void,  and  this  claim,  based  on  the  contract,  is  as 
void  as  tile  policy.  From  all  that  appears,  Pyle  was  not  in  fault,  and 
the  agent  should  not  have  obtained  the  premium,  and  the  insurance 
company  should  not  retain  Pyle's  money. 

Of  course  we  have  not  considered  how  far  the  provisions  of  such  a 
policy  may  be  waived  by  the  acts  of  the  parties,  nor  to  what  extent 
such  parties  may  be  bound  by  their  subsequent  acts  and  in  connec- 
tion with  such  provisions,  and  what  was  done  in  procuring  such  ap- 
plication and  policy. 

The  court  did  not  err,  and  the  judgment  is  afitoned. 
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UNITED  STATES  CIRCUIT  COURT  OF  COLORADO. 


EDWARD    A.  SPEERY  et  al. 

vs, 

SPRINGFIELD  FIRE  &  MARINE  INS.  CO.*i 

The  policy  which  was  originally  on  stock  in  a  huilding  nsed  as  a  store,  was 
subsequently  extended  to  cover  stock  in  an  adjoining  building  used  as  a 
warehouse.  The  policy  provided  that  it  should  be  void  if  among  other 
things  nitro-glycerine  should  be  kept. 

Heldf  That  dynamite  or  giant  powder  was  nitro-glycerine  within  the  meaning 
of  the  policy, 

Heldf  That  the  keeping  of  such  dynamite  in  the  warehouse  avoided 'the  policy. 

JSeZd,  That  such  a  provision  cannot  be  waived  by  a  parol  agreement  at  the 
time  of  application. 

Hddf  That  a  custom  as  to  keeping  cannot  prevail  against  a  direct  prohibition 
in  the  policy. 

Wells,  Macon  &  McNeal,  for  Plaintiff's. 

Markham  &  Dillon,  for  DefendanU. 

Hallett,  J.  (orally). 

Edward  A.  Sperrj  and  others,  partners  under  the  name  of  Sperry 
Brothers  &  Co.,  doing  business  at  Garfield,  in  this  State,  brought 
suit  against  the  Springfield  Fire  &  Marine  Insurance  Co.  on  a  policy 
issued  to  them  on  the  23d  day  of  November,  1882,  for  the  sum  of 
$1,000.  The  loss  occurred  in  the  month  of  October,  1883,  within 
the  life  of  the  poUcy.  The  policy  as  originally  issued  described  only 
a  building  used  as  a  store  by  plaintifEs  in  the  town  of  Garfield;  on 
the  26th  of  March,  1883,  the  policy  was  extended  so  as  to  cover 
stock  in  an  adjoining  building  used  by  plaintifiEs  as  a  warehouse. 
The  argument  in  respect  to  that  matter  is  set  up  in  the  answer,  and 

*  Decision  renderodp  Jannuy  29, 1886. 
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is  as  follows  :  "  The  portion'  of  the  within  stock  having  been  moved 
into  the  one-story,  frame  building  connecting  with  the  original  lo- 
cation, this  policy  is  made  to  cover  said  stock  now  in  the  two  build- 
ings connecting."  That  is  all  of  the  subsequent  agreement  relating 
to  the  stock  in  the  warehouse,  so  that  after  this  extension  of  the 
policy  the  covenants  and  agreements,  and  all  the  provisions  of  the 
policy  must  be  taken  to  relate  to  the  warehouse  as  well  as  to  the 
building  in  which  the  store  was  kept  and  which  alone  was  specified 
in  the  policy  as  originally  drawn. 

This  poHcy  contained  a  clause  quite  usual  in  such  instruments, 
avoiding  the  policy  if  certain  things  should  be  done  by  the  insured, 
amongst  other  things  this  was  specified  : — 

If  the  assured  shall  keep  gunpowder,  fireworks,  uitro-glyceriue,  phos- 
phorous, saltpeter,  uitrato  of  soda,  petroleum,  or  any  of  its  products,  naphtha, 
gasoline,  henzine,  benzole,  or  benzine  varnish,  or  keep  or  use  camphene, 
spirit  gas,  or  any  burning  fluid,  chemical  oils,  without  written  permission  in 
this  policy,  then  and  in  every  such  case,  this  policy  is  void. 

The  question  arises  upon  the  clause  so  far  as  it  relates  to  nitro- 
glycerine. It  is  fully  established  in  the  evidence  that  there  was  a 
large  quantity  of  what  is  called  dynamite  or  giant  powder  in  the 
warehouse  attached  to  the  main  building,  and  which  was  brought 
within  the  terms  of  the  policy  by  this  agreement  of  March  26,  1883. 
If  dynamite  or  giant  powder  is  to  be  regarded  as  nitro-gloeerine, 
then  the  keeping  of  it  was  forbidden  by  this  provision  of  the  pohcy. 
I  understand  the  position  of  the  plaintiffs  to  be  that  it  cannot  be  so 
regarded;  that  it  is  a  distinct  and  separate  article  from  nitro-glycer- 
ine,  and  the  policy  cannot  be  avoided  unless  it  was  expressly  named 
in  the  policy  as  dynamite  or  giant  powder.  It  appears  in  evidence 
also,  and  it  sufficiently  appears  also  from  the  definitions  given  of 
dynamite,  that  the  effective  agent  in  that  compound  is  nitro-glycer- 
ine,  I  have  not  found  giant  powder  mentioned  in  any  of  the  diction* 
arias  or  works  to  which  I  have  been  able  to  refer  on  that  subject. 
In  the  edition  of  1860  of  the  American  Encyclopaedia,  neither  nitro- 
glycerine nor  dynamite  are  mentioned.  In  the  last  edition  of  the 
Encyclopaedia  Britannica,  dynamite  and  nitro-glycerine  are  each 
mentioned,  and  something  of  the  history  of  them  is  given. 

First  as  to  nitro-glycerine,  it  is  said  here  that  it  was  discovered 
by  Sobrero  in  1846.  Then  the  elements  of  it  are  given,  and  how  it 
is  made,  and  some  description  of  it.  "  The  first  attempts  to  utilize 
the  explosive  power  of  nitro-glycerine  were  made  by  Nobel  in  1863; 
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they  were  only  partially  successful  until  the  plan,  first  applied  by 
General  Pictot  in  1854,  of  developing  the  force  of  gunpowder  in  the 
most  rapid  manner  and  to  the  maximum  extent  through  the  agency 
of  an  initiative  detonation,  was  applied  by  Nobel  to  the  explosion  of 
nitro-glycerine.  Even  then,  however,  the  liquid  nature  of  the  sub- 
stance, though  advantageous  in  one  or  two  directions,  constituted  a 
serious  obstacle  to  its  safe  transport  and  storage,  and  to  its  efficient 
employment;  it  was  therefore  not  until  Nobel  hit  upon  the  expedient 
of  producing  plastic,  solid  preparations  by  mixing  a  liquid  with  solid 
substances  in  a  fine  state  of  division,  capable  of  absorbing  and  re- 
taining considerable  quantities  of  it,  that  the  future  of  nitro-glycerine 
as  one  of  the  most  effective  and  convenient  blasting  agents  was  se- 
cured; charcoal  was  the  first  absorbant  used,  eventually  the  silicious 
(infusorial)  earth,  known  as  "  kieselghur,"  was  selected  by  Nobel  as 
the  best  material  for  producing  dynamite  (which  see),  as  it  absorbs 
after  calcination  from  three  to  four  times  its  weight  of  nitro-glycer  • 
ine  and  does  not  part  with  it  easily  when  the  mixture  is  submitted 
to  pressure  or  frequent  alterations  of  temperature."  Then  in  the 
conclusion  of  the  article  he  says  :  *'  The  most  recent  and  most  per- 
fect form  in  which  nitro-glycenne  is  now  used  is  called  blasting  gel- 
atin. This  material,  also'  invented  by  Nobel,  is  composed  of  the 
liquid  and  of  a  small  proportion  of  so-called  "  nitro-cotton,"  which 
consists  chiefly  of  those  products  of  the  action  of  nitric  acid  on  cel- 
lulose which  are  intermediate  between  collodion-cotton  and  gun- 
cotton;  ******  blasting  gelatin  is  rapidly  replacing 
dynamite  in  some  of  its  applications,  and  is  already  extensively  man- 
ufactured in  different  countries.''  At  the  head  of  this  article  the 
synonyms  of  nitro-glycerine  are  "glonoin,  glonoin  oil,  dynamites, 
blasting  gelatin.*' 

In  the  article  entitled  dynamite,  there  is  some  reference  to  the 
substances  used  for  compounding  them.  In  this  article  it  is  stated 
that  the  first  application  of  it  was  made  by  Nobel  in  1863,  who  used 
gunpowder  soaked  with  it  for  blasting.  Then  the  use  of  kiesel- 
ghur  is  referred  to,  and  farther  on  it  is  said  that  :  ''  Another  defect 
is  its  liability  to  part  with  a  portion  of  its  nitro-glyoerine,  espe- 
cially when  in  contact  with  porous  substances,  such  as  the  paper  of 
cartridges  and  wrappers.  That  for  the  manufacture  of  dynamite 
the  best  absorbents  are  kaolin,  tripoli,  alumina,  and  sugar;  the  last 
like  alum.  The  material  employed  in  Mr.  Horsley's  preparation  has 
the  advantage  of  being  separable  from  associated  nitro-glycerine 
by  solution  in  water.    Dynamite  as  made  by  M.  P.  Champion,  con- 
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sisted  of  twenty  to  twenty-five  parts  of  nitro-glycerine,  with  seventy- 
five  to  eighty  parts  of  finely  pulverized,  burnt  clay  from  glass  works; 
and  in  some  explosives  sold  as  dynamite,  a  mixture  of  sawdust  and 
chalk  is  substituted  for  silicious  substances."  ^ 

From  what  is  stated  here,  it  is  apparent  that  almost    anything 
which  will  take  up  the  nitro-glycerine  and  hold  it  until  it  may  be 
needed  for  use  in  the  proportion  of  one-fourth  or  one-fifth  of  the 
whole  quantity  will  make  an  explosion  of  this  kind;  and  it  is  quite 
natural  that  each  manufacturer  or  each  person  who  may  discover  a 
new  agent  for  conveying  it  should  give  it  a  new  name,  as  in  this  art- 
icle on  nitro-glycerine  in  this  volume  of  the  Encydopsedia  Britannica, 
names  are  given  which  are  not  in  use  at  all  in  this  coimtry.  I  have 
looked  in  the  last  edition  of  Webster's  dictionary,  and  "glonoin, 
glonoin  oil,  and  blasting  gelatin,  are  not  referred  to  at  all;  and  yet 
in  this  article  it  is  said  that  blasting  gelatin  is  regarded  as  the  best 
form  in  which  it  can  be  used,  and  the  names  which  are  in  common 
use  in  this  country  as  giant  powder,  Atlas  powder  and  Hercules  pow- 
der, and  the  like,  are  not  found  in  the  last  edition  of  the  dictionary — 
all  of  these  substances  are  of  such  recent  discovery  and  use  that  it 
has  only  been  within  a  few  years  that  they  have  come  into  the  books 
at  alL    Dynamite  is  not  defined  in  the  edition  of  Worcester's  dic- 
tionary of  1870,  and  nitro-glycerine  not  in  any  of  the  dictionaries  to 
this  day;  it  is  only  in  scientific  works  and  in  encyclopaedias.    That 
is  certainly  the  first  word  that  was  adopted  to  describe  this  agent  as 
derived  from  nitric  acid  and  glycerine,  and  it  seems  to  me  to  be  per- 
fectly dear  that  whatever  new  names  may  now  be  given  to  the  va» 
rious  cx>mpounds  in  which  nitro-glycerine  is  the  active  and  effective 
force,  that  they  are  all  well  enough  described  in  a  policy  of  insur- 
ance by  the  term  nitro-glycerine.    It  is  pretty  certain  that  some  of 
these  names  which  are  now  in  use  were  not  known  at  the  time  this 
policy  was  issued,  only  two  or  three  years  ago.    Dynamite  was  then 
known,  and  perhaps  was  in  more  general  use  to  describe  this  sub- 
stance than  nitro-glycerine,  but  as  nitro-glycerine  is  the  base  and 
the  force  which  is  used  in  this  explosive,  I  think  that  it  must  be 
said  that  any  of  these  compounds  are  meant  by  the  use  of  that 
name  in  a  policy  of  insurance;  so  that  the  keeping  of  this  giant 
powder  or  dynamite,  or  by  whatever  name  it  may  be  known,  in  this 
storehouse,  was  forbidden  by  this  policy.    In  that  feature  it  differs 
from  some  other  cases  that  were  tried  in  this  court,  in  which  judg- 
ment was  rendered  for  the  plaintiffs,  inasmuch  as  this  poHcy  covers 
the  warehouse,  and  the  other  polides  did  not  relate  to  a  warehouse. 
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It  was  thought  in  those  cases  that  inasmuch  as  the  companies  had 
forbidden  the  keeping  of  nitro-glycerine  in  the  store,  and  had  not 
inserted  any  provision  in  the  policy  as  to  keeping  it  near  the  store, 
they  could  not  complain  of  the  circumstance  that  it  was  kept  in  a 
building  adjoining  the  store;  but  if  giant  powder  and  dynamite  as 
described  by  the  witnesses  are  nitro-glycerine,  it  is  directly  forbid- 
den by  the  terms  of  this  pohcy,  and  the  policy  declares  that  the 
keeping  of  such  an  article  will  make  it  void;  that  is  the  result  unless 
there  was  some  permission  given  at  the  time  of  the  issuance  of  the 
policy  which  would  come  within  the  terms  of  the  clause  which  I 
have  read.  As  to  that,  it  is  to  be  observed  that  the  policy  provides 
that  these  articles  are  not  to  be  kept  without  written  permission  in 
the  poHcy.  It  is  said  that  a  Mr.  Pomeroy,  who  examined  the  prem- 
ises with  a  view  to  other  poHcies  on  the  same  stock  some  time  prior 
to  the  date  of  this  policy,  was  notified  that  dynamite  was  kept  in  the 
store,  and  that  he  expressly  consented  that  it  should  be  kept  there. 
There  is  some  question  whether  he  was  then  acting  as  the  agent  even 
of  the  other  companies  who  issued  policies  at  that  time,  and  whether 
this  company  can  be  affected  by  what  he  said  at  that  time  in  re- 
spect to  keepings  dynamite. 

If,  however,  this  poUcy  is  not  to  be  affected  by  any  parol  agree- 
ment made  at  the  time  of  the  application  for  any  pohcy,  it  is  imma- 
terial and  not  necessary  to  consider  whether  he  made  such  an 
agreement  or  not.  In  my  judgment  a  provision  of  this  kind  in  the 
pohcy  cannot  be  waived  or  in  any  manner  affected  by  a  parol  un- 
derstanding at  the  time  of  the  application  for  the  poHcy,  even  if  it  is 
explicit  and  direct.  In  terms  the  pohcy  provides  t|iat  these  things 
shall  not  be  kept  without  written  permission  in  the  policy.  On  that 
subject  there  is  a  case  in  16  WaDace,  664,  Insurance  Co.  vs.  Lyman. 
The  point  decided  is  not  exactly  that  which  arises  in  the  case  at  bar, 
but  the  remarks  of  Mr.  Justice  Miller  are  to  the  point :  '*  Undoubt- 
edly a  valid  verbal  contract  for  insurance  may  be  made,  and  when  it 
is  relied  on  and  is  unembarrassed  by  any  written  contract  for  the 
same  insurance,  it  can  be  proved  and  become  the  foundation  of  a 
valid  recovery  as  in  all  other  cases  where  contracts  may  be  made 
either  by  parol  or  in  writing.  But  it  is  also  true  that  where  there 
is  a  written  contract  of  insurance,  it  must  have  the  same  effect  as 
the  adopted  mode  of  expressing  what  the  contract  is,  that  it  has  in 
other  classes  of  contract,  and  must  have  the  same  effect  in  exclud- 
ing parol  testimony  in  its  application  to  it  that  other  written  in- 
struments have."    And  further  on  in  the  same  opinion  :  "  We  think 
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it  equally  dear  that  the  terms  of  the  contract  having  been  reduced 
to  writing  signed  by  one  party  and  accepted  by  the  other  at  the 
time  the  p^-emium  of  insurance  was  paid,  neither  party  can  abandon 
that  instrument  as  of  no  value  in  ascertaining  what  the  contract 
was,  and  resort  to  the  verbal  negotiations  which  were  preliminary  to 
its  execution  for  that  purpose. 

The  doctrine  is  too  well  settled  that  all  previous  negotiations  and 
verbal  statements  are  merged  and  excluded  when  the  parties  assent 
to  a  written  instrument  as  expressing  the  agreement."  I  imder- 
stand  that  to  be  the  rule  in  this  class  of  cases  as  well  as  in  others; 
whatever  took  place  between  Mr.  Pomeroy  and  these  plaintiffs  at  the 
time  the  negotiations  for  this  policy  took  place,  assuming  that  he 
was  agent  of  the  company  at  that  time,  or  at  the  time  of  the  nego- 
tiation for  any  other  policy  is  not  to  be  shown  in  opposition  to  the 
express  language  of  the  policy.  There  was  evidence  also  tending  to 
prove  that  giant  powder  and  such  explosives  were  kept  in  stores  of 
this  kind  in  the  mining  districts,  and  a  custom  of  that  kind  was  re- 
lied on  as  relieving  the  plaintiffs  from  the  provisions  of  the  policy. 
In  respect  to  any  such  custom^  if  it  prevailed,  that  also  was  subject 
to  the  rule  which  obtains  in  respect  to  any  parol  agreement  which 
may  have  been  made  affecting  the  terms  of  the  policy.  In  Grace  and 
another  vs.  American  Central  Ins.  Co.,  109  U.  S.,  278,  it  is  said  that 
"  An  express  written  contract  embodying  in  clear  and  positive  terms 
the  intention  of  the  parties,  cannot  be  varied  by  evidence  of  usage 
or  custom.  In  Barnard  vs.  Kellogg,  10  "Wall.,  383,  this  court  quotes 
vnth  approval  the  language  of  Lord  Lyndhurst,  in  Blackett  vs.  Royal 
Exchange  Assurance  Co.,  2  Cromp  &  Jervis,  244,  that  *  usage  may 
be  admissible  to  explain  what  is  doubtful;  it  is  never  admissible  to 
contradict  what  is  plain.'  This  rule  is  based  upon  the  theory  that 
the  parties,  if  aware  of  any  usage  or  custom  relating  to  the  subject- 
matter  of  their  negotiations,  have  so  expressed  their  intention  as  to 
take  the  contract  out  of  the  operation  of  any  rules  established  by 
mere  usage  or  custom."  Of  course  if  the  plaintiffs  were  forbidden 
to  keep  this  article  by  the  terms  of  the  policy,  they  cannot  bring  in 
a  custom  or  usage  as  avoiding  that  prohibition  of  the  policy.  If 
there  is  any  such  custom  it  cannot  prevail  against  the  express  lan- 
guage of  the  policy;  and  if  there  was  such  a  custom  it  could  not 
relate  to  the  quantity  which  was  shown  to  have  been  kept  on  the 
premisea  It  was  testified  by  the  derk  that  there  was  400  pounds; 
Mr.  Fulton  testified  that  Mr.  Sperry  stated  that  there  was  700 
pounds.     Mr.  Sperry,  when  his  attention  was  called  to  it,  conceded 
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that  he  had  daid  something  about  dynamite,  but  did  not  admit  that 
he  had  said  it  would  avoid  the  policy;  but  he  said  nothing  as  to  the 
quantity,  apparently  admitting  that  there  may  have  been  700  pounds. 
The  keeping  of  such  a  quantity  of  so  dangerous  a  substance  in  such 
a  place  as  that  was  a  remarkable  act  of  carelessness;  it  was  danger- 
ous to  the  whole  community  to  have  such  stuff  as  that  in  such  quan- 
tity in  a  place  where  people  are  passing  and  repassing,  and  going 
in  and  out  of  the  store  to  trade. 
I  think  plaintiflfa  are  not  entitled  to  recover. 

The  judgment  will  be  for  defendant 
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SUPEEME   COTJET   OF   WISCONSIN. 


FITZGEIIALD,  Adm'x, 

vs. 

CONNECTICUT  FIRE  INS.  CO.*  J 

The  dwelling  insured  was  only  occupied  by  hands  employed  on  the  farm  at 
such  times  as  they  were  working  m  the  neighborhood,  and  for  the  purpose 
of  cooking  their  meals  and  sleeping. 

JTeld,  That  it  was  not  occupied  within  the  meaning  of  the  policy. 

An  explanation  to  the  agent  which  would  leave  him  to  infer  that  the  building 
w^as  as  a  usual  thing  to  be  occupied  b^  the  farm  hands,  and  which  led  him 
to  indorse  **  now  occui)ied  for  dwelling  and  farm  purposes,"  would  not 
waive  the  provision  against  vacancy. 

Jaiees  Freeman  and  Gabe  Bouck,  for  Plaintiff. 

J.  W.  LuBK,  for  Defendant. 

Cole,  C.  J. 

This  is  an  action  upon  a  policy  of  insurance.  The  policy  was 
issued  November  22, 1880,  on  a  dwelling-house,  frame  granary,  and 
horse-bam — three  separate  buildings — for  the  term  of  three  years. 
The  policy  stated  that  the  premises  were  occupied  by  a  tenant. 
The  tenant  remained  on  the  premises  for  a  year  or  more  and  then 
left  It  is  practically  conceded  that  the  buildings  were  vacant  and 
unoccupied  for  some  time  thereafter.  The  policy  contained  the 
condition  that  if  the  premises  became  vacant  or  unoccupied,  and  so 
remained  for  more  than  ten  days,  without  notice  to  and  consent  of 
the  company  in  writing,  it  should  be  void.  On  the  20th  of  June, 
1883,  the  assured  went  to  the  agent  of  the  company  and  said  this, 
to  use'his  own  words:  "  I  came  in  to  Mr.  Lawson,  and  told  him  that 
I  was  not  going  to  leave  a  tenant  in  the  house  any  more;  that  I 

*  Opinion  filed,  December  1, 1886. 
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couldn't  work  the  farm  and  keep  the  tenant  there  ;  that  I  had  to 
have  mj  own  men  there  while  I  was  putting  in  the  crops  and  taking 
it  out  and  cutting  the  hay.  I  kept  my,  cattle  there  all  the  time, 
and  there  was  no  use  of  my  keeping  it  insured  unless  I  could  keep 
it  insured  in  that  way.  He  said  he  would  sooner  have  it  that  way 
than  have  a  tenant  in,  so  he  indorsed  on  the  policy  in  that  way.  He 
put  that  indorsement  on  there,  and  said  that  would  make  it  all 
right.  I  explained  to  him  at  that  time  that  I  wanted  my  men  to  go 
there  and  put  in  the  crops  and  take  it  out,  and  also  cut  the  hay  and 
do  the  plowing,  the  same  as  we  had  to  do  on  any  farm.  I  told  him 
my  men  had  to  go  from  one  place  to  the  other,  and  while  we  were 
there  we  wanted  to  live  in  that  house,  and  that  was  the  way  it  was 
going  to  be  occupied — ^that  way  and  no  other.  That  is  the  precise 
way  I  stated."  The  agent  then  indorsed  on  the  policy  this  writing: 
'*  June  20,  1883.  It  is  understood  that  the  buildings  insured  here- 
under are  now  occupied  for  dwelling  and  farm  purposes.  H.  L. 
Lawson  &  Bro.,  Agts."  The  assured  hved  about  two  miles  distant 
on  another  farm,  and  carried  on  the  farm  upon  which  the  insured 
buildings  were  situated  during  the  summer  and  fall  of  1883,  his  men 
going  back  and  forth,  sometimes  sleeping  and  eating  in  the  insured 
dwelling-house,  and  there  was  some  little  household  furniture 
therein.  As  to  the  kind  or  extent  of  occupancy  of  the  dwelling,  the 
assured  further  said:  "  All  the  occupancy  there  was,  was  while  these 
men  were  there — ^while  they  were  there  to  work.  *  *  *  When  there 
was  not  anything  being  done  on  that  farm  there  would  be  no  men 
staying  in  the  house  at  alL  If  they  had  no  work  to  do  there,  there 
was  nobody  staying  there  at  aU.  When  there  was  work  to  do  the 
workmen  cooked  and  slept  there,  the  same  as  the  house  where  I 
live."  This  was  the  character  of  the  occupancy,  as  appears  from  the 
plaintiff's  own  case.  When  there  was  work  to  be  done  upon  that 
farm  the  men  cooked,  ate,  and  slept  in  the  house.  Often,  when  men 
were  not  at  work  there,  some  members  of  the  family  would  go  to  the 
farm  or  to  the  house,  go  through  it,  and  see  if  things  were  right. 
But  it  is  not  claimed,  nor  could  it  be  on  the  testimony,  that  some 
person  usually  lived  at  the  house,  or  stayed  upon  the  premises  and 
slept  there.  For  periods  of  more  than  ten  days  there  was  no  one  in 
the  house  nights,  and  it  was  absolutely  vacant  and  unoccupied  as  a 
dwelling-house. 

A  number  of  questions  were  submitted  to  the  jury,  to  which  an- 
swers were  given.  The  fourth  question  was  this:  **  Was  the  dwelling 
house  insured  unoccupied  and  vacant  at  any  time  after  the  indorse- 
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ment  of  June  20,  1883,  and  did  it  still  remain  vacant  and  unoccupied 
for  above  ten  days  at  any  one  time  ?"  To  this  question  the  jury 
answered  in  the  negative,  in  the  teeth  of  an  instruction  given  that 
the  term  "  occupied,"  within  the  meaning  of  the  policy,  means  that 
the  house  must  be  habitually  occupied;  that  is,  somebody  must  have 
lived  there  and  slept  there  habitually — not  every  night,  but  usually 
and  ordinarily. 

The  ninth  question  was  this:  "After  the  20th  of  June,  1883,  was 
the  said  building  occupied  for  dwelling  and  farm  purposes  ?"  This 
the  jury  answered  in  the  affirmative.  After  a  careful  examination 
of  the  testimony  it  seems  to  me  that  both  these  findings  are  wholly 
unsupported  by  the  proofs  in  the  case.  Certainly,  the  word  "  oc- 
cupancy," as  used  in  the  policy,  is  not  to  be  understood  in  any 
technical  sense.  It  is  not  that  occupancy  or  possession  which  fol- 
lows the  legal  title,  and  which  the  assured  might  be  said  to  have 
by  reason  of  owning  and  cultivating  the  farm.  It  means  something 
more  than  this.  As  applied  to  the  dwelling,  it  is  to  be  understood 
in  the  popular  sense  as  defined  in  the  following  cases :  '*  For  a 
dwelling-house  to  be  in  a  state  of  occupation  there  must  be  in  it 
the  presence  of  human  beings  as  at  their  customary  place  of  abode, 
not  absolutely  and  uninterruptedly  continuous,  but  that  must  be 
the  place  of  usual  return  and  habitual  stoppage  :"  Folger,  C.  J., 
Herrman  va  Adriatic  Fire  Ina  Co.,  85  N.  Y.,  169.  "  A  dwelling- 
house  and  bam  are  unoccupied,  within  the  meaning  of  an  insurance 
poHcy  which  provides  that  buildings  unoccupied  shall  not  be  cov- 
ered by  the  policy,  where  the  house  is  only  used  by  the  insured  and 
his  servants  for  the  purpose  of  taking  their  meals  there  when  en- 
gaged in  carrying  on  a  contiguous  farm,  and  the  bam  is  only  used 
for  the  purpose  of  storing  hay  and  farming  tools :"  Ashworth  vs. 
Builders'  M.  F.  Ins.  Co.,  112  Mass.,  422.  To  the  same  effect  are 
Keith  vs.  Quincy  M.  Ins.  Co.,  10  Allen,  228  ;  American  Ins.  Co.  vs. 
Padfield,  78  LI,  167.  It  is  impossible  to  affirm  that  there  was  any 
actual  use  or  occupation  of  the  dwelling-house  after  the  20th  of 
June,  1883,  in  this  manner. 

The  fifth  and  sixth  questions  are  as  follows:  ''Did  the  plaintifiTs 
intestate  state  to  the  agent  of  the  defendant  at  the  time  the  indorse- 
ment of  June  20,  1883,  was  made,  that  it  (the  dwelling-house  in 
question)  was  going  to  be  used  in  the  manner  in  which  it  was  after- 
wards used  ?"  (6)  "  Did  the  insurance  agent  assent  to  the  building 
being  used  by  the  plaintiff's  intestate  as  the  testimony  shows  it  was 
used?"    Both  of  these  questions  were  answered  in  the  affirmative. 
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We  have  already  given  the  testimony  of  the  assured  of  ''  the  precise 
way  "  he  explained  to  the  agent  how  he  proposed  to  use  and  occupy 
the  building  and  farm;  and  we  think  no  one  would  suppose  from 
what  was  then  said  that  the  dwelling-house  was  only  to  be  occupied 
when  the  men  were  at  work  on  the  farm,  and  at  all  other  times  it 
was  to  be  vacant  and  unoccupied,  with  no  one  hving  in  it  by  day  nor 
sleeping  in  it  by  night  On  the  contrary,  we  think  the  agent  might 
well  suppose  that  some  one  (not  a  tenant,  but  some  member  otthe 
family  of  the  assured)  was  going  to  Hve  in  the  house,  and  would 
usually  be  in  nights  to  look  after  it. 

In  answer  to  the  tenth  question  the  jury  found  that  the  building 
was  used  in  accordance  with  the  arrangement  made  between  the 
assured  and  the  agent  on  the  20th  of  June.  We  have  shown  from 
the  testimony  of  the  assured  himself  just  what  that  understanding 
or  arrangement  was.  No  comment  is  necessary  to  point  out  the 
entire  absence  of  proof  to  support  the  finding  of  a  different  arrange- 
ment: 

The  eleventh  question  was  :  "  Does  the  indorsement  of  June  20» 
18B3,  state  the  agreement  and  understanding  between  the  agent  and 
Mr.  Fitzgerald  as  to  how  the  insured  building  was  to  be  thereafter 
used  and  occupied?"  The  answer  was  as  follows:  "Yes;  we  mean 
by  *  yes '  on  question  eleven  that  the  premises  were  occupied  as  un- 
derstood by  the  assured  and  the  agent  Lawson,  at  the  time  of  the 
indorsement  on  the  20th  of  June,  1883."  This  answer  is  clearly  an 
evasive  one.  The  question  admitted  of  a  direct  and  unqualified  an- 
swer, and  the  defendant  was  entitled  to  it :  Davis  vs.  Town  of 
Farmington,  42  Wis.,  426.  The  learned  circuit  judge  had  stated,  on 
submitting  this  question,  that  it  had  been  claimed  on  the  part  of  the 
plaintiff  that  the  writing  on  the  pohcy  of  June  20th  did  not  express 
the  whole  agreement  that  was  at  the  time  made,  but  that  there  was 
some  further  understanding  between  the  parties  not  expressed  in 
the  writing  itself ;  and  the  circuit  judge  directed  the  jury  that  they 
were  not  to  answer  this  question  in  the  negative,  unless  satisfied 
beyond  a  reasonable  doubt,  by  testimony  that  was  clear  and  con- 
vincing, that  the  writing  did  not  contain  the  whole  agreement  which 
was  made  at  the  time.  Presumably,  the  writing  contained  the  agree- 
ment or  understanding  of  the  parties.  True,  it  is  not  very  explicit, 
and  seems  to  refer  merely  to  the  state  of  things  existing  when  it  was 
made.  It  reads:  "  It  is  understood  that  the  buildings  insured  here- 
under are  now  occupied  for  dwelling  and  farm  purposes."  The 
writing  seems  to  relate  to  present,  not  future  occupancy.    But,  if 
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construed  in  the  light  of  the  testimony  of  the  assured,  we  should 
infer  from  it  that  he  had  some  doubt  whether  the  policy  did  not 
require  an  occupancy  by  a  tenant ;  perhaps  he  feared  that  it  had 
already  become  forfeited  by  reason  of  non-occupancy.  It  does  not 
appear  that  the  assured  communicated  to  the  agent  the  fact  that 
the  bmldings  had  been  vacant  and  unoccupied  for  a  year  or  more. 
The  agent  says  he  did  not  communicate  to  him  that  fact.  But  we 
are  now  considering  the  findings  with  reference  to  the  plaintiff's 
case,  seeking  to  ascertain  what  evidence  there  is  to  sustain  them. 
If  the  agent  made  a  mistake  in  reducing  the  agreement  to  writing, 
this  doubtless  might  be  shown  by  parol  testimony.  But  we  find  no 
satisfactory  evidence  that  any  mistake  was  made.  For,  as  we  have 
said,  the  obvious,  legitimate  inference  from  the  testimony  of  the 
assured  is  that  the  buildings  were  not  to  be  occupied  by  a  tenant 
longer,  but  that  his  men  would  occupy  them  while  at  work  on  the 
farm  for  farm  purposes.  But  that  there  was  to  be  an  occupancy  by 
some  one  seems  to  be  fairly  implied,  as  well  from  the  testimony  of 
the  assured  as  the  writing  itself,  so  far  as  it  bears  upon  the  question. 
The  motion  made  by  the  defendant  to  set  aside  the  findings  of 
the  jiuy,  because  contrary  to  or  unsupported  by  the  testimony, 
should  have  been  granted.  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remained  for  a  new  trial. 

Taylor,  J.  (dissenting).  The  only  material  question  in  the  de- 
termination of  this  appeal  arises  upon  the  construction  of  the 
indorsement  made  upon  the  policy  of  insurance  by  the  agent  of 
the  company,  as  shown  upon  the  trial  The  property  insured  is  a 
dwelling-house,  granary,  and  horse-barn.  The  policy  is  for  three 
years,  and  bears  date  November  22,  1880.  When  the  policy  was 
taken  it  was  stipulated  therein  that  the  premises  were  occupied  by 
a  tenant,  and  there  was  a  condition  in  the  policy  that  if  the  premises 
became  vacant  or  unoccupied,  and  so  remained  for  more  than  ten 
days  without  notice  to  and  consent  of  the  company  obtained  in 
writing,  it  should  be  void.  The  proofs  on  the  trial  showed  that 
previous  to  the  20th  day  of  June,  1883,  the  tenant  had  left  the 
premises,  and  they  had  been  vacant  and  unoccupied  for  more  than 
ten  days  without  notice  to  or  assent  of  the  company.  On  the  day 
last  mentioned  the  insured  came  to  the  agent  of  the  company  with 
his  policy,  and,  as  he  testifies,  made  the  statement  quoted  in  the 
opinion  of  the  court  filed  in  this  case,  and  thereupon  the  agent 
made  the  following  indorsement  on  the  pohcy:  '*  June  20,  1883.    It 
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is  understood  that  the  buildings  insured  hereunder  are  now  occu- 
pied for  dwelling  and  farm  purposes.     H.  L.  Lawson  &  Bro.,  Agte." 

As  the  jury  were  to  judge  as  to  the  truth  of  the  statement  alleged 
to  have  been  made  by  the  assured  to  the  agent  of  the  company  at 
the  time  this  indorsement  was  made,  and  they  having  found  that 
such  statement  was  in  fact  made  as  testified  to  by  the  assured,  it 
seems  to  me  the  indorsement  must  be  construed  in  the  light  of  such 
statement,  and  it  is  intended  to  so  change  the  original  policy  as  to 
permit  the  assured  thereafter  to  occupy  the  property  in  the  way  he 
clearly  indicated  it  would  be  thereafter  occupied.  If  we  consider 
this  indorsement  made  to  carry  out  the  wishes  and  purposes  of  the 
insured  as  to  the  manner  of  occupying  the  premises  insured  there- 
after, it  seems  to  us  quite  clear  that  it  should  not  be  so  construed 
as  to  acquire  an  actual  and  continued  occupation  of  the  dwelling- 
house  thereafter,  either  by  the  insured  or  by  some  one  in  his  employ. 

The  statement  made  clearly  negatived  the  idea  that  the  insured 
would  occupy  the  insured  dwelling  in  person,  and  the  proofs  show 
more  clearly  that  there  could  not  have  been  any  such  intention,  or 
that  the  agent  could  have  so  understood  the  assured;  as  it  appears, 
he  had  another  and  much  larger  farm,  and  a  much  more  convenient 
and  comfortable  house,  where  he  was  then  living  with  his  family. 
Is  it,  then,  fairly  to  be  mf erred  that  the  insured  was  to  keep  the 
same  constantly  occupied  by  an  employe,  or  some  member  of  his 
family  ?  If  there  was  any  understanding  that  it  should  be  con- 
stantly occupied  thereafter,  it  must  have  been  that  an  employe,  or 
some  member  of  his  family,  should  so  occupy  it,  because  the  agent 
was  informed  that  it  would  not  be  thereafter  occupied  by  a  tenant 
of  the  insured.  To  me  it  is  sufficiently  plain  that  the  fair  inference 
to  be  drawn  from  the  statement  made  by  the  insured  was  that  there- 
aft.er  the  buildings  would  not  be  constantly  occupied  by  any  one, 
but  they  would  be  so  occupied  only  when  he  and  his  men  were 
there  on  the  farm  at  work  putting  in  the  crops  or  harvesting  the 
same.  He  says:  '*  I  explained  to  him  that  I  wanted  my  men  to  go 
there  and  ^ut  in  the  crop  and  take  it  out,  and  also  cut  the  hay  and 
do  the  plowing,  the  same  as  we  had  to  do  on  any  farm.  I  told 
him  [the  agent]  my  men  had  to  go  from  one  place  to  another,  and 
while  we  were  there  we  wanted  to  live  in  that  house,  and  that  was 
the  way  it  was  going  to  be  occupied;  that  way,  and  no  other."  It 
cannot,  I  think,  be  fairly  inferred  from  this  statement  that  the  in- 
sured intended  to  or  did  convey  to  the  agent  the  idea  that  some  one 
would  be  constantly  in  the  actual  occupation  of  the  insured  build- 
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ings  within  the  ordinary  meaning  of  those  words  ;  and  that  the 
words  of- the  indorsement  may  well  be  construed  in  the  light  of  this 
statement  to  mean  just  such  an  occupancy  as  the  assured  stated  they 
were  to  have,  and  that  such  occupancy  would  not  be  a  continuous 
one,  but  would  conform  to  the  necessities  and  conYenience  of  the 
insiured  in  carrying  on  and  working  the  farm  on  which  they  were 
situated. 

While  the  findings  of  the  jury  are  undoubtedly  subject  to  the 
criticism  made  in  the  opinion  of  the  majority  of  the  court,  still,  if 
the  indorsement  be  construed  as  I  think  it  must  be  in  view  of  the 
evidence,  the  inconsistencies  of  the  findings  are  not  fatal  to  the 
plaintiff's  right  of  recovery,  and  ought  not  to  reverse  the  judgment; 
or  if  the  judgment  should  be  reversed  on'  account  of  the  inconsistent 
and  unsupported  findings  of  fact  by  the  jury,  then  it  should  be  re- 
versed for  that  reason  alone,  and  not  because,  upon  the  whole  evi- 
dence in  the  case,  the  plaintiff  is  not  entitled  to  recover. 

Obton,  J.  I  most  respectfully  concur  in  this  dissenting  opinion  as 
expressing  my  views  of  the  case. 
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SUPREME  COUKT  OF  INDIANA. 


Ajypeal  from  the  Marion  Superior  Court. 


SUPREME  COUNCIL  OF  THE  ORDERS 
OF  CHOSEN  FRIENDS. 

GARRIGUS.* 

Where,  in  case  of  a  claim  accordiDg  to  the  by-laws  of  a  benevolent  associa- 
tion, the  matter  is  referred  to  a  board  of  physicians,  whose  report  then 
'  goes  to  a  supreme  medical  examiner  for  a  decision,  and  the  official  acts  of 
the  latter  are  reported  to  the  supreme  council,  a  member  is  not  obligated  in 
the  absence  of  a  special  provision  to  that  effect,  to  appeal  to  the  supreme 
council  before  invoking  the  law. 

A  benevolent  association  cannot,  by  provisions  in  its  constitution  or  by-laws, 
deprive  a  member  of  the  right  to  resort  to  the  courts  to  enforce  his  rights 
in  respect  to  a  claim. 

At  common  law  an  affray  must  be  fighting  without  premeditation  by  a  num- 
ber of  persons.  A  mere  statement  without  further  facts  that  complainant 
was  injured  in  an  affray  is  a  conclusion  which  will  not  meet  the  averment 
that  he  was  injured  without  fault  on  his  own  part. 

The  fact  that  an  injury  was  intentionally  inflicted  by  another,  if  without 
fault  on  the  part  of  the  injured,  will  not  prevent  it  from  being  an  accident 
within  the  meaning  of  an  insurance  contract. 

ZOLLEBS,   J. 

Appellee  brought  this  action  to  recover  from  appellant  $1,500, 
which  he  claims  is  due  him  under  the  charter,  constitution,  and  by- 
laws of  the  order.  The  order  was  incorporated  under  section 
3,602,  Rev.  Stat,  1881.  Some  of  its  principal  objects,  as  declared  in 
the  articles  of  incorporation,  are  to  unite  its  members  in  bonds  of 

*  Decision  rendered,  December  8, 1885. 
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fraternity,  aid,  ani  protection;  to  improve  the  condition  of  the  mem- 
bers morally,  socially,  and  materially;  and  to  establish  a  relief  fund, 
from  which  members,  who  have  complied  with  all  its  rules  and 
regulations,  or  persons  by  such  members  lawfully  designated,  or 
the  legal  heirs  of  such  members,  may  receive  a  benefit  in  a  sum  not 
exceeding  $3,000,  which  shall  be  paid  either  when  a  member  reaches 
the  age  of  seventy-five  years,  or  when,  by  reason  of  disease  or  acci- 
dent, such  member  becomes  permanently  disabled  from  following 
his  usual  or  some  other  occupation,  or  upon  satisfactory  evidence  of 
the  death  of  such  member  and  when  aU  the  conditions  regulating 
such  payment  have  been  complied  with.  Among  the  general  officers 
designated  in  the  articles  are  a  supreme  councilor,  a  supreme  re- 
corder, a  supreme  treasurer,  and  a  supreme  medical  examiner. 
Among  the  powers  named  in  the  articles,  it  is  declared  that  the 
association  shall  have  power  to  make  and  change  its  own  constitu- 
tion and  laws,  and  to  grant,  revoke,  and  change  constitutions  for  all 
grand  and  subordinate  councils  of  the  order,  and  to  finally  decide 
all  matters  and  appeals  pertaining  to  the  order  which  shall  be 
properly  presented  to  it.  The  constitution  adopted  by  the  order 
provides  for  the  same  general  officers,  declares  the  same  objects, 
and  asserts  the  same  powers.  It  is  there  declared  that  the  order 
shall  have  power  to  grant  charters  for  grand  councils  in  any  State, 
Territory,  or  country  not  under  the  jurisdiction  of  a  grand  council; 
that  it  ^all  have  exclusive  power  to  grant  charters  to  subordinate 
councils,  which  shall  be,  until  the  formation  of  a  grand  council, 
under  the  immediate  and  direct  jurisdiction  of  the  order,  the 
Supreme  Council  of  the  Order  of  Chosen  Friends.  There  is  another 
provision  that  the  decisions  of  the  supreme  council  on  all  matters 
pertaining  to  the  order^  and  on  all  appeals  properly  presented,  shall 
be  final  The  duties  of  the  supreme  medical  examiner  are  defined 
as  follows: — 

The  supreme  medical  examiner  shall  carefully  examine  all  reports  and 
pai>er8  relating  to  the  permanent  disability  of  a  member  of  the  order,  and 
render  a  decision  thereon.  He  shall  examine  and  report  on  all  medical  ex- 
aminations referred  to  him,  and  perform  such  other  duties  as  the  laws  and 
usages  of  the  order  require.  He  shall  submit  at  each  annual  session  of  the 
supreme  council,  a  written  report  of  all  his  official  acts  during  the  recess. 

It  is  further  provided  that  grand  councils  shall  have  no  control  of 
the  relief  fund.  Among  the  committees  provided  for  by  the  by-laws 
of  the  order,  is  a  committee  on  grievance?.  The  duties  and  powers 
of  this  committee,  as  fixed  by  the  by-laws,  are  as  follows: — 
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The  committee  on  grieyances  and  appeals  shall  examine  all  cases  of  griev- 
ances  coming  before  the  supreme  council  by  appeal  or  otherwise,  and  report 
their  opinion,  together  with  a  distinct  statement  of  all  questions  at  issue,  ta 
the  supreme  council. 

The  relief  laws  adopted  by  the  order  provide  for  the  creation  of  & 
relief  fund.  One  section  of  these  laws  provides  that,  upon  perma- 
nent disability,  one-half  of  the  amount  named  in  the  relief-fund  cer- 
tificate held  by  the  member  shall  be  paid  to  him  at  once,  another 
sectiom  is  as  follows: — 

Should  a  member  become  permanently  disabled  from  following  his  or  her 
usual  or  other  occupation,  by  reason  o'f  disease  or  accident,  on  receipt  of  the 
proper  notice  the  supreme  council  shall  order  a  board  of  three  physicians, 
(who  shall  be  members^of  the  order,  if  possible)  to  be  selected  by  the  subordi- 
nate council,  whose  duty  it  shall  be  to  make  a  careful  examination  of  the 
member's  condition,  report  as  to  the  permanoDcy  of  the  disability,  and  upon 
their  recommendation,  and  the  approval  of  the  supreme  medical  examiner^ 
the  member  shall  be  entitled  to  one-half  the  benefit,  provided  that  where  tlie 
disability  is  caused  by  accident,  and  is  patent  to  the  eyes  of  all,  the  examina- 
tion by  the  board  of  physicians  may  be  dispensed  with,  etc. 

Another  section  provides  that,  upon  the  receipt  of  the  proper 
notice  of  the  permanent  disability  of  a  member,  the  supreme 
recorder  shall  draw  an  order  on  the  supreme  treasurer  in  favor  of 
such  member  for  the  amount,  and  forward  the  same  to  the  treasurer 
of  the  subordinate  council  of  which  the  disabled  person  is  a  mem- 
ber. Another  section  provides  that  the  treasurer  of  the  subordinate 
council  shall  deliver  the  order  to  the  member,  and  receive  from  him 
his  relief-fund  certificate. 

Basing  his  claim  upon  these  provisions  of  the  articles  of  incorpo' 
ration,  the  constitution,  by-laws,  and  relief-fund  laws,  appellee  charges 
in  his  complaint  that  the  supreme  council  instituted  and  established 
[a  subordinate  council]  in  the  State  of  Kentucky,  known  as  Logan 
Council  No.  12,  of  which  he  was  and  is  a  member,  holding  a  relief- 
fund  certificate  for  $3,000;  that  in  May,  1883,  without  any  agency^ 
fault,  or  negligence  on  his  part,  he  received  a  pistol-shot  wound 
in  the  elbow,  which  permanently  disabled  him  from  following 
his  usual  or  other  occupation,  and  that  his  disability  was  and  is 
patent  to  the  eyes  of  alL  He,  however,  through  the  Logan  Coun- 
cD,  notified  the  supreme  council,  and  it  in  turn  notified  the  Logan 
Council  to  appoint  a  board  of  physicians  to  examine  the  injury. 
The  board  was  appointed,  and  reported  in  favor  of  allowing  and 
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paying  to  appellee  $1,500,  the  one-half  of  the  amount  named  in  his 
relief-fund  certificate.  Appellant  has  refused,  and  still  refuses  to 
pay  the  amount. 

Appellant  answered  this  complaint  in  four  paragraphs,  the  first  of 
which  is  a  general  denial  The  second  is  based  upon  the  theory 
that,  as  there  was  no  grand  council  in  the  State  of  Kentucky,  Lo- 
gan Council  No.  12  was  under  the  immediate  jurisdiction  of  the 
supreme  council;  that  the  provisions  of  the  articles  of  incorporation, 
the  constitution,  by-laws,  and  relief-fund  laws  of  the  si^reme  coun- 
cil^ above  referred  to  and  set  out,  were  intended  to  and  do  afford 
the  members  of  the  order  an  adequate  tribunal  within  the  order  for 
the  settlement  of  such  controversies.  It  alleges  that  the  report  of 
the  board  of  physicians  was  referred  to  the  supreme  medical  ex- 
aminer, who  decided  against  allowing  appellee's  claim;  that  he 
might  have  appealed  from  this  adverse  decision  to  the  supreme 
council,  but  did  not  do  so,  and  that  therefore  he  cannot  prosecute 
this  action.  In  short,  the  theory  of  the  plea  is  that  he  did  not  first 
exhaust  the  remedies  provided  within  the  order,  and  cannot,  there- 
fore, have  recourse  to  a  court  of  law.  The  third  paragraph  of 
the  answer  charges  that  appellee  should  not  recover  in  this  action 
for  the  reason  among  others,  that  he  "  became  engaged  in  an  affiray 
with  a  party  or  parties  whose  names  are  unknown  to  the  defendant, 
during  which  (he)  the  plaintiff,  received  a  pistol-shot  wound  in  the 
right  arm,  said  wound  being  inflicted  willfully  and  intentionally  by 
said  third  party  or  parties,  and  that  the  same  was  not  therefore  acci- 
dental It  is  further  charged  that  appellee  was  not  thereby  perma- 
nently disabled  from  following  his  usual  occupation.  There  are 
many  other  averments  in  this  paragraph,  but  the  above  are  the  real 
questions  presented  thereby.  The  fourth  paragraph  is  based  upon 
the  theory  that  under  the  provisions  of  the  articles  of  incorporation, 
etc,  above  referred  to  and  set  out,  the  supreme  council  is  made  the 
arbiter  and  court  of  appeals  for  the  final  settlement  of  all  contro- 
versies between  the  order  and  the  members.  It  is  alleged  that 
appellee  called  for  the  appointment  of  a  board  of  physicians;  that 
they  were  appointed  and  reported  in  favor  of  his  claim ;  that  this 
report  was  referred  to  the  supreme  medical  examiner;  that  the 
supreme  medical  examiner  decided  against  the  claim,  and  reported 
his  decision  to  the  supreme  council;  and  that  upon  the  receipt  of 
such  report  the  supreme  council  refused  to  allow  appellee's  claim. 

The  second  and  fourth  answers  present  these  questions:  First. 
Do  the  constitution,  by-laws,  and  relief-fund  laws  provide  a  tribunal 
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within  the  order,  to  w^ich  a  member  may  appeal  in  a  case  like  this  ? 

Second.  If  there  is  such  a  tribunal,  and  a  mode  of  appeal  thereto 
provided,  must  a  member  in  a  case  like  this  take  such  an  appeal 
and  exhaust  his  remedies  in  such  courts  of  the  order  before  resort- 
ing to  a  court  of  law  to  enforce  his  rights? 

Third.  If  the  supreme  council,  as  such  appellate  court,  passed 
upon  such  a  claim  adversely,  is  the  decision  so  final  and  conclusive 
that  the  member  may  not  resort  to  a  court  of  law  ?  All  of  these 
questions  were  exhaustively  examined  and  ruled  in  the  negative  in 
the  case  of  Bauer  vs.  Sampson  Lodge  K.  of  P.,  102  Ind.,  262.  The 
by-laws  and  regulations  involved  in  that  case  more  clearly  define 
the  tribunals  within  the  order  and  the  mode  of  appeal  thereto, 
than  do  the  by-laws,  etc.,  involved  in  the  case  before  us.  Here, 
when  a  matter  has  been  referred  to  the  board  of  physicians,  and 
they  have  passed  upon  it,  their  report  goes  to  the  supreme  medical 
examiner  for  his  examination  and  decision.  He  is  to  report  his 
official  acts  to  the  supreme  coxincil.  So  far  as  we  can  discover,  there 
is  no  mode  provided  in  the  by-laws  or  otherwise,  by  which  a  mem- 
ber, in  a  case  like  this,  can  appeal  from  the  decision  of  the 
supreme  medical  examiner,  or  invoke  the  decision  of  the  supreme 
council  in  approval  or  disapproval  of  the  decisions  of  that  officer. 
However  that  may  be,  it  is  very  clear  that  the  provisions  are  not 
such  as  to  make  it  obligatory  upon  the  member  in  a  case  like 
this,  to  first  invoke  a  decision  of  the  supreme  council  before 
resorting  to  a  court  of  law  to  enforce  his  rights. 

It  is  also  dear,  under  the  ruling  of  the  above  case  of  Bauer  vs. 
Sampson  Lodge  K.  of  P.,  that  the  order  could  not,  by  provisions 
in  its  constitution,  by-laws,  or  relief-fund  laws,  deprive  a  member 
of  the  right  to  resort  to  a  court  of  law  to  enforce  his  rights  in  a 
case  like  this.  The  reasons  upon  which  the  rulings  in  that  case 
are  made  to  rest,  are  so  fully  stated  with  a  citation  of  the  au- 
thorities, that  we  need  not  restate  them  here.  We  therefore  con- 
tent ourselves  with  a  citation  of  the  case.  As  we  have  seen,  the 
relief-fund  laws  provide  for  the  payment  to  the  member  of  one-half 
of  the  amount  named. in  the  relief-fund  certificate  held  by  hifn  when 
he  has  become  disabled  by  accident.  It  is  charged  in  the  complaint, 
as  we  have  also  seen,  that  without  any  agency,  fault,  or  negligence 
on  the  part  of  appellee,  he  received  a  pistol-shot  wound  in  the  elbow, 
which  permanentiiy  disabled  him  from  following  his  usual  or  other 
occupation.  The  third  answer  is  an  attempt  to  meet  and  overthrow 
the  case  as  made  by  the  complaint,  by  alleging  that  appellee  became 
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engaged  in  an  afiray,  and  that  tlie  pistol-shot  wound  was  intention- 
ally inflicted  bj  the  adversary  or  adversaries. 

The  argument  is  that  the  injury,  having  been  intentionally  in- 
flicted in  an  affiray,  was  not  an  accident,  and  that  hence  appellee 
cannot  recover. 

Our  statute  provides  that  if  two  or  more  persons,  by  agreement 
flght  in  any  public  place,  the  persons  so  offending  are  guilty  of  an 
aflfray:  Rev.  Stat.,  1881,  §1,980. 

To  be  engaged  in  an  affray  under  this  statute,  both  parties  will  be 
guilty  of  a  violation  of  the  law  because  the  fighting  must  be  by 
agreement.  We  have  no  knowledge,  however,  that  such  a  statute  is 
in  force  in  Kentucky,  where  appellee  received  the  wound,  and  where 
it  is  alleged  in  the  answer  he  received  ii  We  cannot,  therefore, 
give  to  the  word  "affray"  as  used  in  the  general  charge  in  the 
answer,  a  meaning  broader  than  the  usual  and  ordinary  signification 
of  the  word.  Ordinarily,  an  affiray  means  simply  the  fighting  of  two 
or  more  persons  in  some  public  place,  to  the  terror  of  others.  Mr, 
Boecoe,  in  his  work  on  Criminal  Evidence,  page  270,  says: — 

It  differs  from  a  riot  in  not  beiug  premeditated.  Thus  if  a  number  of  per- 
sons meet  together  at  a  fair  or  market,  or  upon  any  other  lawful  or  innocent 
occasion,  and  happen  on  a  sudden  quarrel  to  engage  in  fighting,  they  are  not 
guilty  of  a  riot,  but  of  an  affray  only  (of  which  none  are  guilty  but  those 
who  actually  engage  in  it),  because  the  design  of  their  meeting  was  inno- 
cent and  lawful,  and  the  brea<:h  of  the  peace  happened  without  any  previous 
intention; 

It  will  thus  be  seen  that  the  common-law  definition  of  an  affray 
does  not  involve  an  agreement  to  fight,  as  does  our  statute.  We 
must  presume  that  the  common  law  is  in  force  m  Kentucky.  It 
might  be,  therefore,  that  appellee  was  engaged  in  an  affiray  in  Ken- 
tucky without  having  agreed  to  fight  and  without  any  culpable  fault 
on  his  part.  The  charge  that  appellee  was  engaged  in  an  affi*ay 
is,  moreover,  the  statement  of  a  conclusion,  and  is  not  sufficient  to 
meet  the  averments  in  the  complaint  that  appellee  received  the 
wound  without  any  agency,  fault,  or  negligence  on  his  part 

If  the  facts  were  stated  instead  of  the  conclusion,  as  the  rules  of 
pleading  required,  it  might  appear  that  the  only  part  of  appellee 
took  was  in  defense  of  his  person  against  the  assaults  of  his  adver- 
sary or  adversaries;  and  that  thus,  whatever  injuries  he  received 
were  received  without  any  fault  or  wrong  on  his  part. 

Now,  wiU  it  do  to  say  that  because  tiie  injury  was  intentionally 
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iuflicted  by  the  assailant  and  wrong-doer,  it  was  not  an  accident  to 
appellee,  within  the  meaning  of  the  word  ''  accident "  as  used  in  the 
relief- fund  laws,  etc.,  of  the  order.  To  thus  limit  the  word  "acci- 
dent "  would  be  to  thwart  the  manifest  object  of  the  order,  and 
deprive  the  members  of  the  benefits  they  have  a  right  to  expect 
upon  the  payment  of  their  dues  and  assessments.  The  word  "  acci- 
dent" as  used  in  those  laws  and  in  the  relief-fund  certificates  held 
by  the  members,  should  be  given  its  ordinary  and  usual  significa- 
tion, as  being  an  event  that  takes  place  without  one's  foresight  or 
expectation.  It  will  not  do  to  say  that  because  a  desperado  way- 
lays, assails,  and  wounds  a  member  intentionally,  that  wounding  is 
not  an  accident  to  the  member  within  the  laws,  etc.,  of  the  order. 

It  follows  from  what  we  have  said  that  the  court  below  at  general 
term  did  not  err  in  reversing  the  decision  at  special  term,  and  in 
remanding  the  cause  to  the  special  term,  with  directions  to  sustain 
appellee's  demurrer  to  the  second,  third,  and  fourth  paragraphs  of 
appellant's  answer. 

The  judgment  at  general  term  is  affirmed,  at  appellant's  costs. 
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SUPREME    JUDICIAL  COURT   OF   MASSACHUSETTS. 


BTJRNHAM 

BOSTON  MARINE  INS.  CO.*j 

used  to  change  the  contract  of  insurance  finally  maSe  as  contained  in  the 
policy. 

Under  a  marine  policy  '^  free  from  claim  for  particular  and  general  average," 
the  plaintiff  must  show  either  an  actual  total  loss  of  the  property  insured, 
or  a  constrncti^e  total  loss  follow^  by  an  abandonment. 

Contract  upon  a  policy  of  insurance,  issued  by  the  defendant  "  on 
adyances,  on  board  the  schooner  Madame  Roland^  free  from  claim 
for  particular  and  (or)  general  average.**  The  words  "and dol- 
lars on  the  outfits,  catch,  cargo,  or  the  freight  on  the  cargo,"  printed 
in  the  policy,  were  stricken  out  The  policy  in  suit  was  shown  to 
have  been  issued  to  the  plaintiffs  by  George  Steele,  of  Gloucester, 
Masa,  whose  name  appears  upon  it,  as  agent  It  was  admitted  that 
Steele  was  the  local  agent  of  the  defendant  at  Gloucester,  having 
authority  to  take  risks  and  countersign  and  issue  policies,  which 
were  famished  him  by  the  defendant,  signed  by  the  president  and 
secretary.  It  appeared  that  Steele  was  also  president  of  the 
Gloucester  Mutual  Fishing  Insurance  Company,  of  Gloucester. 
At  the  trial  in  the  superior  court,  the  plaintiffs  testified  that  the 
policy  in  suit  was  issued  by  him  under  the  following  circum- 
stances: The  plaintifiGa  are  owners  of  the  fishing  schooner  Madmne 
Rolandy  which  vessel  they  had  recently  bought  of  said  Steele,  who 

*  Decision  rendered,  Jane  20, 18D6.— From  Eastern  Reporter. 
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was  hiigely  engaged  in  ihe  fishing  business  in  Gloucester.  They 
had  insured  their  vessel  and  her  outfits  in  the  Gloucester  company^ 
and  they  testified  that  they  had,  as  they  supposed,  all  the  insurance 
they  could  have  on  the  vessel  and  on  the  outfits  of  the  company. 
Some  time  after  this  policy  was  issued,  Steele  came  to  the  plaintiffs' 
place  of  business  in  Gloucester,  told  them  that  they  were  not  suffi- 
ciently covered  on  that  vessel,  and  ought  to  have  more  in  case  of 
total  loss;  that  he  could  write  $500  in  Boston  Marine  for  them;  they 
asked  him  how  he  was  going  to  write  it,  and  he  said:  "I  shall  not 
call  it  outfits,  I  shall  call  it  advances;  and  it  will  be  all  right."  He 
then  showed  them  a  list  of  parties  in  Gloucester,  for  whom  he  had 
written  policies  in  that  way.  After  some  talk  they  agreed  that  he 
should  do  it,  and  after  a  few  days  he  sent  them  the  policy  sued  on. 
All  the  evidence  as  to  conversations  between  Steele  and  the  plaintifb 
was  introduced  against  the  objection  of  defendant. 

The  plaintiffs  also  called  one  Gore,  who  testified  that  the  word 
"advances"  had  not  a  fixed  and  definite  meaning  of  itself  in  the 
business  of  insurance,  but  that  its  meaning  depended  upon  the  cir* 
cumstances  under  which  it  was  used;  that  under  the  circumstances 
of  this  case  the  word  "advances"  might  apply  to  any  pecuniary 
interest  in  anything  put  on  board  the  vessel;  that  he  had  examined 
the  list  of  articles  which  were  put  on  board  this  schooner,  and  that 
everything  on  those  lists  might  properly  be  insured  as  advances. 
On  cross-examination  he  testified  that  "outfits"  would  be  abetter 
word  than  "advances,"  to  describe  the  articles  on  board  the 
schooner;  that  he  could  see  no  reason  for  striking  out  the  printed 
word  "  outfits  "  in  the  policy  and  writing  in  "  advances  on  board,"  if 
outfits  were  to  be  insured  thereunder;  that  "advances"  meant 
usually  "  advances  to  crew "  or  "  advances  on  account  of  freight," 
and  that  it  had  been  used  in  one  of  these  meanings  in  the  larger 
portion  of  those  policies  in  which  he  had  known  it  to  be  used.  The 
defendant  objected  to  the  admission  of  this  evidence. 

The  defendant  requested  the  court  to  rule  upon  all  the  evidence 
in  the  case  that  the  plaintifEs  could  not  recover  in  this  action.  The 
court  refused  so  to  rule,  but  ruled  that  the  plaintiffs  could  not 
recover  under  this  policy  for  loss  of  outfits,  but  that  they  might 
recover  under  the  poHcy  the  amount  of  advances  to  crew  ($60.14), 
and  the  amount  furnished  to  captain  to  buy  bait  ($100),  and  that 
there  was  evidence  to  justify  the  jury  in  finding  a  total  loss.  To 
those  rulings  both  the  plaintiffs  and  defendant  excepted.  A  verdict 
was  taken  for  the  plaintiffs  by  consent  for  $160.14  and  interest,  and 
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ihe  case  was  reported  for  tbe  consideration  of  the  supreme  judicial 
•court. 

G.  B.  IvBB  &  B.  N.  Johnson,  for  Plaintiffs, 

J.  C.  Dodge  &  Sons,  for  Defendant. 

Field,  J. 

The  statement  made  by  Steele,  before  the  policy  was  issued,  that 
"he  could  "  write  $500  more  in  the  Boston  Marine  Insurance  Com- 
pany and  could  call  it  adVances  and  not  outfits,  and  that  it  would  be 
all  right,"  could  nofc  be  received  to  change  the  contract  actually 
made. 

The  testimony  of  Gore  is  that  "  advances "  in  policies  of  insur- 
ance commonly  meant  advances  to  the  crew  and  advances  on 
account  of  freight  The  only  portion  of  his  testimony  favorable  to 
the  claim  of  the  plaintiffs  is  an  expression  of  an  opinion  of  what 
might  properly  be  done,  and  not  testimony  of  anything  that  had 
actually  been  done,  or  any  existing  usage. 

The  advances  claimed  are  $60.14,  which  had  been  advanced  to 
different  members  of  the  crew,  to  be  repaid  by  them  out  of  their 
shares  of  the  catch,  and  $100  which  had  been  advanced  to  the  cap- 
tain to  buy  bait.  Neither  the  captain  nor  the  crew  received  wages^ 
*'  but  took  shares  of  the  catch  instead."  It  is  not  contended  that  the 
advances  to  the  crew  were  not  covered  by  the  policy,  if  the  evidence 
showed  a  total  loss.  For  the  advances  to  the  crew,  the  plaintiffs  had 
a  lien  upon  their  share  of  the  catch.  The  plaintiffs  also  had»a  lien 
upon  tbe  catch  for  any  money  expended  for  bait  If  the  plaintiffs 
delivered  money  to  the  captain  to  be  expended  for  bait,  and  he  did 
so  expend  it,  it  would  seem  that  the  captain  became  personally  in- 
debted to  the  plaintiffs  for  it,  and  thrt  the  plaintiffs  would  have  have 
no  lien  on  the  catch  for  the  payment  of  this  debt;  and  that  it  would 
not  be  covered  by  the  policy:  Mintum  vs.  Warren  Ins.  Co.,  2 
Allen.  86. 

So  far,  however,  as  the  money  was  expended  for  bait,  it  was  an 
advance  on  account  of  the  catch,  for  the  payment  of  which  the 
plaintiffs  held  a  lien  on  the  catch,  and  was  covered  by  the  policy. 
There  was  evidence  from  which  the  jury  could  properly  find  that 
$90  had  been  expended  for  bait. 

The  defendant  denies  that  there  was  a  total  loss  of  the  catch,  out 
of  which  the  advances  were  payable.  The  policy  was  "free  from 
claim  for  particular  and  gen^ud  average,"  and  the  plaintiffs  must 
show  either  an  actual  total  loss  of  the  catch  or  a  constructive  total 
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loss  followed  by  an  abandonment:  Heebn^r  vs.  Eagle  Ins.  Co.,  10 
Gray,  131;  Greene  vs.  Pacific  Mui  Ins.  Co.,  9  Allen,  217. 

We  think  there  was  sufficient  evidence  of  a  constructive  total  loss 
of  the  schooner,  outfits,  and  catch,  and  of  an  abandonment  to  Steele 
and  of  an  acceptance  of  it  by  him.  The  Gloucester  Mutual  Fishing 
Insurance  Company,  of  which  Steele  was  president,  had  insured  the 
schooner  and  "  outfits,  catch,  cargo,  or  the  freight  on  said  cargo.'* 
Steele  was  also  "  the  local  agent  of  the  defendant  at  Gloucester,  hav> 
ing  authority  to  take  risks  and  countersign  and  issue  policies,  which 
were  furnished  him  by  the  defendant,  signed  by  its  president  and 
secretary."  The  defendant's  poHcy  is  "on  advances  on  board  the 
schooner  Madame  Roland,"  A  constructive  total  loss  of  the  catch 
would  be  a  constructive  total  loss  of  the  advances,  which  were  a  Hen 
on  the  catch.  At  the  same  time  that  the  plaintiffs  delivered  to  Steele 
written  notice  that  they  abandoned  the  schooner  Madame  Roland  to 
the  Gloucester  company,  they  also  delivered  to  him,  as  agent  of  the 
defendant  company,  written  notice  that  they  abandoned  the  schooner 
to  the  defendant  as  insured  xinder  the  poHcy,  the  number  of  which 
they  gave.  Plaintiffs  had  previously  orally  abandoned  the  vessel  to 
Steele,  who  had  sent  a  man  to  take  charge  of  her. 

"We  think  it  is  too  narrow  a  construction  of  this  notice  to  the 
defendant,  to  hold  that  it  was  merely  an  abandonment  of  the 
schooner.  The  notice  refers  to  the  policy  and  reasonably  gives 
notice  that  the  plaintiffs  abandoned  whatever  was  on  board  the 
schooner,  to  which  the  policy  attached:  Macy  vs.  Whaling  Ins.  Co., 
9  Mete.,  354  If  the  defendant  insists  upon  a  new  thai,  in  order  to 
determine  what  part  of  the  $100  was  actually  expended  for  bait,  the 
exceptions  must  be  sustained  and  a  new  trial  granted  upon  damages 
only;  otherwise,  if  the  plaintiffs  will  remit  from  the  verdict  $10  with 
interest  thereon  from  the  date  of  the  writ,  there  may  be 

Judgment  on  the  verdici 
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SUPKEME  COURT  OF  MINNESOTA. 


Appeal  from  an  Order  of  the  District  Courts  Ramsey  County', 


BROADWATER  et  al.,  copartners,  etc.,  ] 

vs, 

LION  FIRE  INS.  CO.* 

The  property  was  described  as  **  buildings  adjoining  and  communicating,  oc- 
cupied* ♦  situated  detached." 

ffeldy  That  the  meaning  was  that  the  buildings  were  detached  from  others, 
not  from  each  other. 

The  agent  to  procure  insurance  is  not  an  agent  for  purpose  of  cancellation. 

The  buildings  stood  on  land  of  the  United  States,  and  were  described  in  a 
printed  s&p  attached  to  the  policy  by  the  agent,  and  forming  part  of  it  as 
"their  buildings"  occupied  as  store,  office,  club,  etc.,  at  Fort  McGinnis, 
with  other  words  indicating  their  character  as  being  used  by  a  post 
trader. 

Held,  That  the  company  was  bound  to  know  that  a  post  trader  at  a  military 
post  could  not  own  the  land,  and  a  provision  making  the  policy  void  if 
the  title  to  the  land  was  not  in  the  insured  is  repugnant  and  void. 

Harvey  Officer,  for  Respondents. 
C.  D.  O'Brien, /or  Appellant. 

Berrt,  J. 
This  Ib  an  action  upon  a  fire  policy,  in  which  the  defendant  inter- 
poses the  three  following  defenses:  (1)  That  the  policy  was  obtained 
by  fraud;  (2)  that  the  title  to  the  insured  property  was  not  in  the 
lEisured,  and  so  the  policy  was  void  by  its  own  terms;  (3)  that  the 
premium  was  never  paid,  and  that  the  policy  was  canceled  before 
loss. 


opinion  filed,  February  2, 1888. 
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We  have  carefully  perused  eJl  the  testimony  in  the  case,  oral  and 
documentary,  and,  after  duly  considering  the  briefis  and  argument 
of  defendant's  counsel,  are  of  opinion  that  the  findings  of  the  trial 
court  against  the  first  and  third  defenses  are  sufficiently  sustained 
by  the  evidence.  Without  here  attempting  the  unnecessary  task  of 
considering  the  evidence  in  detail,  we  shall  only  add  two  sugges- 
tions: (1)  That  the  fair  construction  of  the  property  description 
foxind  in  the  policy,  to  wit,  "  buildings  adjoining  and  communicating, 
occupied,  *  *  *  situated  detached,  *  *  *"  is  not  that  the  buildings 
were  ''  detached  **  from  each  other,  but  that  as  a  whole  or  mass  they 
were  "  detached  "  from  other  buildings.  (2)  An  agency  to  procure 
insurance  is  not,  as  a  matter  of  law,  presumed  to  continue  for  the 
purpose  of  canceling  an  insurance  procured,  or  of  receiving  notice  of 
such  cancellation:  Grace  vs.  American  Cent.  Ins.  Co.,  109  U.  S., 
278;  s.  c.  3  Sup.  Ct.  Eep.,  207;  Adams  vs.  Manufacturers'  &  B.  F. 
Ins.  Co.,  17  Fed.  Hep.,  680.  And  in  this  cane  there  is  no  ground  for 
an  inference  of  fact  that  Miller  was  paintiffe*  agent  for  the  purpose 
of  canceling  the  policy  in  suit,  or  of  receiving  notice  of  such  cancel- 
lation. 

This  brings  ns  to  consider  the  second  defense.  The  policy  con- 
tains the  following  provision:  "This  pohcy  shall  become  void,  unless 
consent  in  writing  is  indorsed  by  the  company  hereon,  in  each  of 
the  following  instances,  viz. ;  *  *  *  If  any  building  intended  to  be 
insured  Btand  on  ground  not  owned  in  fee-simple  by  the  assured." 
The  buildings  insured  in  this  instance  in  fact  stood  upon  land  of  the 
United  States.  The  finding  of  the  trial  court  is  "  that,  at  the  time 
of  the  application  for  said  insurance,  and  ever  since,  until  the  loss, 
*  *  *  the  *  *  *  buildings  and  property  in  said  policy  described 
were  situated  upon  land  which  was  not  owned  by  the  plaintiflfe,  but 
was  owned  by  the  government  of  the  United  States;  that  the  said 
buildings  were  then  and  there  occupied  and  used  by  said  C.  J.  Mc- 
Namara  (one  of  plaintiffs'  firm),  who  was  then  and  there,  and  ever 
since  has  been,  the  post-trader  at  the  said  Fort  Maginnis  mentioned 
in  said  policy,  and  that  all  of  said  facts  relative  to  the  ownership  of 
said  land,  and  the  nse  and  occupation  of  said  buildings,  were  well 
known  to  and  understood  by  said  defendant  prior  to  and  at  the  date 
of  said  policy,  and  the  issuance  and  dehvery  thereof  to  the  plaintiff." 
There  appears  to  have  been  no  formal  written  application  for  the 
insurance  in  controversy,  but  what  is  ordinarily  spoken  of  as  the 
written  part  of  a  policy,  containing  the  description  of  the  insured 
property,  was  in  this  instance  upon  a  printed  slip,  signed  by  defend- 


Digitized  by  VjOOQIC 


1886.1  Broadwater  et  al,  vs.   Lion  Fire  Ins.  Co.  297 

snt's  agents,  and  atf  ached  to  the  policy  so  as  to  form  a  part  of  it. 
This  slip,  so  far  as  here  important,  is  as  follows:  '*The  Lion  Fire 
Insurance  Company,  *  *  *  in  consideration  of  sixty  dollars,  *  *  * 
does  insure  Messrs.  Broadwater,  McNamara  k  Co.,  to  the  amount  of 
$3,000;  *  *  *  $960  on  their  one-story,  frame,  shingle-roofed  build- 
ings adjoining  and  communicating,  *  *  *  occupied  as  a  store, 
warehouse,  officers  and  soldiers'  club,  sleeping-rooms,  and  room  for 
opening  goods,  *  *  *  at  Fort  Maginnis,  Meagher  County,  M.  T.; 
and  $120  on  store  and  office  furniture  and  fixtures  *  *  *  while  con- 
tained in  that  part  of  said  building  occupied  as  a  store  and  offices; 
and  $60  on  billiard  tables  *  *  *  in  that  part  of  said  build- 
ing occupied  as  officers*  club-room;  *  *  *  and  $1,320  on  general 
merchandise  *  *  *  contained  in  said  building,  *  *  *  exclusive  of 
that  part  *  *  *  occupied. as  warehouse  and  soldiers*  dub;  and 
$480  on  general  merchandise  *  *  *  while  contained  in  that  part 
of  said  building  occupied  as  a  warehouse  and  soldiers'  club.*'  In 
our  j'jdgment,  this  description  of  the  property  insured  was  enough 
to  inform  the  defendant  and  its  agents  by  whom  the  slip  was 
signed  and  the  policy  issued,  that  the  buildings  insured  (which 
were  admittedly  plaintiffs*  property),  were  situated  at  a  United  States 
military  post  or  fort,  and  that  they  were  used  and  occupied  by  a 
post-trader,  in  the  business  of  a  post-trader  at  that  place. 

If  the  description  did  not  so  in  fact  inform  the  defendant's 
agents,  it  was  not  the  fault  of  plaintiffs.  It  was  amply  sufficient 
notice  of  the  facts.  "At  Fort  Maginnis"  does  not  mean  in  the 
neighborhood  of,  but  upon  the  site  of  the  fort,  or  upon  the 
grounds  or  reservation  connected  with  and  forming  part  of  the 
mihtary  post  at  that  place,  and  within  the  jurisdiction  of  the  mili- 
tary authorities  there  stationed.  Then,  to  go  one  step  further,  the 
facts  that  there  is  no  private  ownership  of  land  at  such  posts, 
(especially  when  situated  in  remote  parts  of  the  country),  and  no 
private  trading  allowed  there,  and  the  facts  as  to  the  position  of 
a  post- trader  are,  to  such  an  extent,  of  a  public  character,  and  so 
generally  known,  or  if  not  in  fact  known  in  a  particular  instance, 
so  readily  suggestive  by  a  moment's  reflection,  that  the  plaintiffe 
had  the  right  to  assume  that  the  description  on  the  printed  slip 
would  sufficiently  inform  the  defendant  and  its  agents  that  the 
plaintiff  did  not  and  cpuld  not,  in  any  ordinary  course  of  things, 
own  the  land  on  which  tlie  buildings  insured  were  situated.  In 
view  of  these  considerations,  we  are  of  opinion  that  the  finding 
of  the  court  above  cited,  as  to  the   defendant's  knowledge  of  the 
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fact  that  plaintiffs  did  not  own  the  land  on  which  the  building 
stood,  is  supported  by  the  evidence. 

It  follows  that  the  description  contained  in  the  slip  is  in  effect 
the  same  as  if  it  had  been  expressly  stated  therein  that  the  ground 
upon  which  the  insured  buildings  were  situated  was  not  the  prop- 
erty of  plaintiff,  but  of  the  United  States;  and  if  this  is  so,  the 
defendant  haying  insured  the  buildings  upon  the  basis  that  they 
stood  on  ground  not  owned  by  plaintiffs,  the  subsequent  provision 
heretofore  quoted, — viz.,  that  if  the  title  to  the  ground  was  not  in 
plaintiffs,  the  policy  should  become  void  unless  consent  in  writing 
was  indorsed  on  the  policy  by  the  company, —  may  be  treated 
either  as  repugnant  to  the  contract  in  fact  made,  and  of  no  effect, 
or  as  controlled  by  the  description  in  the  slip.  For  all  purposes  of 
construction  the  printed  slip  is  to  be  regarded  as  what  is  ordinarily 
known  as  the  written  part  of  the  policy,  which,  as  more  immediately 
expressive  of  the  intention  of  the  parties,  is  by  a  familiar  role 
allowed  a  controUing  force  in  case  of  repugnancy  between  it  and 
stipulations  which,  as  applicable  to  policies  in  general,  are  found  in 
what  may  be  termed  the  printed  blank  or  form:  Phoenix  Ins.  Co, 
vs.  Taylor,  5  Minn.,  492  (Gil.  393) ;  Wood,  Fire  Ins.  §§  63-67,  and 
cases  cited;  Harper  vs.  Albany  M.  Ins.  Co.,  17  N.  Y.,  194. 

If  there  were  any  doubt  as  to  the  correctness  of  this  our  conclu- 
sion, we  should  be  much  inclined  to  hold  that  the  evidence  of  waiver 
on  defendant's  part  of  the  want  of  title  in  plaintiffs  is  so  strong,  rest- 
ing, as  it  appears  to  do,  upon  admissions  in  defendant's  answer,  and 
in  documents  whose  authenticity  and  authority  is  unquestioned,  as 
to  warrant  us  in  denying  a  new  tiial,  which  would  in  all  prpbability 
lead  to  the  same  result  as  that  which  has  already  taken  place. 

The  order  denying  a  new  trial  is  affirmed. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  the  Court  of  Common  Pleas  of  Schuylkill  County, 


PARCELL 

vs. 

GROSSER.*) 

1.  Plaintiff  agreed  in  writing  to  sell  realty  to  defendant,  the  latter  paying  part 

of  tlie  purchase  money  and  going  into  possession.  Afterwards,  the  balance 
not  having  been  paid'^as  provided,  the  plaintiff  brought  ejectment. 

Defendant  set  up  a  contemporaneous  parol  contract  that  the  plaintiff  should 
retain  a  certain  existing  policy  of  nre  insurance  of  the  premises  in  his  favor 
as  security  for  the  unpaid  purchase  money,  the  defendant  paying  the  as- 
sessment thereon  and  the  insurance  to  be  for  his  benefit ;  that  the  building 
was  destroyed  by  fire,  and  that  the  neglect  of  the  plaintiff  causfd  the  loss 
of  the  insurance  money,  which  was  sufficient  to  cover  the  said  unpaid  pur- 
chase money. 

Held,  That  this  was  a  competent  defense  to  the  ejectment ;  that  the  proposed 
evidence  did  not  impinge  on  the  rule  against  tne  admission  of  parol  to  vary 
writing;  and  that  it  was  the  duty  of  plaintiff  to  take  the  proper  steps  to 
collect  the  insurance  money. 

2.  A  policy  of  fire  insurance  is  not  avoided  by  a  contract  of  sale  of  the  insured 

property;  until  a  conveyance  is  executed  the  vendor  retains  an  interest 
sufficient  to  sustain  an  action  on  the  policy  in  case  of  loss. 

3.  As  between  him  and  ^he  vendee,  the  vendor  holds  the  insurance  money  as 

trustee  for  the  vendee. 

James  Rton  and  David  A.  Jones,  EsQS.,/t>r  Plaintiff  in  Error, 
J.  W.  Ryon  and  W.  A.  Mark,  E8QS.,/or  Defendant  in  Errn'. 

Sterrett,  J. 
If  it  were  not  for  the  alleged  parol  agreement  in  relation  to  insur- 
ance on  buildings  effected  by  plaintiff*  prior  to  the  contract  of  sale, 
he  would  undoubtedly  have  been  entitled  to  a  verdict  for  the  premises 

*  Decision  rendered,  October  5,  1886.— From  Legal  Intelligencer. 
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described  in  tbe  writ,  to  be  released  on  payment  of  the  residue  of 
purchase  money,  $1,200  and  interest,  within  such  time  as  the  jury 
might  have  considered  reasonable.  As  to  the  terms  of  the  written 
contract  of  March  30th,  1872,  there  is  of  course  no  dispute.  Plaintiff 
covenanted  therein  to  sell  and  convey  the  premises  in  controversy  to 
defendant  on  or  before  March,  29,  1874,  and  in  consideration  thereof 
the  latter  agreed  to  pay  $2,000,  $1,000  in  hand  and  the  residue  in  two 
equal  annual  payments  with  interest,  with  the  privilege  of  paying  the 
whole  $1,200  within  one  year  or  less  from  that  date.  It  is  further 
provided  that  payment  of  the  purchase  money  is  a  condition  pre- 
cedent to  the  execution  of  the  deed  or  deeds  of  conveyance  by  plaint- 
iff. 

It  is  conceded  the  hand  money  was  duly  paid,  but  neither  of  the 
deferred  installments  has  ever  been  actually  paid  by  the  defendant. 
His  contention  is,  that  in  equity,  as  between  himself  and  plaintifl^ 
they  have  been  paid  and  satisfied  ;  that  if  plaintiff  had  acted  in  good 
faith  in  regard  to  the  insurance  policy  he  would  have  received  the  in- 
surance money  for  the  buildings  which  were  destroyed  by  fire  before 
the  first  deferred  payment  matured ;  that  as  the  result  of  his  bad  faith 
and  gross  negligence,  insurance  money  equal  to  the  unpaid  install- 
ments, and  which  should  have  been  collected  and  applied  in  satis- 
faction thereof,  was  wholly  lost. 

Shortly  before  the  contract  of  sale,  plaintiff  had  effected  an  insur- 
ance on  the  buildings  for  $1,500,  and  testimony  was  received,  under 
exception,  tending  to  prove  that  it  was  verbally  agreed  between  the 
parties  that  he  should  continue  to  hold  the  poHcy  as  collateral  secur- 
ity for  the  unpaid  purchase  money,  etc.  ;  that  in  pursuance  of  a  mu- 
tual understanding  that  the  arrangement  was  partly  at  least  for  the 
benefit  .of  defendant,  he,  at  plaintiff's  request,  shortly  before  the  fire, 
paid  the  only  assessment  that  was  made  on  the  policy  after  the  con- 
tract of  sale  ;  that  on  the  day  after  the  fire,  plaintiff,  in  response  to 
notice  from  defendant,  visited  the  premises,  and  by  his  acts  and  dec- 
laration? assured  him  that  he  would  attend  to  collecting  and  prop- 
erly applying  the  insurance  money.  The  testimony  tending  to  prove 
these  and  other  corroborating  facts  and  circumstances,  was  fairly  sub- 
mitted to  the  jury  with  proper  instructions,  under  which  they  ren- 
dered a  verdict  for  defendant.  In  so  doing,  they  must  have  found 
the  facts  in  relation  to  the  insurance  as  claimed  by  defendant.  It 
was  therefore  the  duty  of  plaintiff  to  have  taken  the  proper  steps  to 
collect  the  insurance  money.  It  is  contended,  however,  on  his  behalf, 
that,  assuming  the  facts  to  be  as  the  jury  must  have  found  them,  no 
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Bach  duiy  rested  on  him;  and,  moreover,  that  by  the  contract  of  sale, 
the  policy,  not  being  transferred,  became  void.  There  is  nothing  in 
the  facts  of  the  case  or  the  law  applicable  thereto,  that  warrants  either 
of  these  conclusions.  The  effect  of  a  mere  contract  of  sale  on  \ihe 
relative  rights  of  the  parties  thereto  and  their  interest  in  existing 
policies  of  insurance,  was  considered  in  Perry  County  Insurance 
Co.  vs  Stewart,  7  Harris,  46;  Insurance  Co.  vs.  Updergrafi^  9  Harris^ 
613;  Reed  vs.  Lukens,  8  Wright,  200;  Hill  va  Cumb.  Valley  M.  P.  Co., 
9  P.  F.  Smith,  474,  and  cases  therein  referred  to.  In  the  case  first 
above  cited  it  is  said:  "Where  one  has  entered  into  an  agreement 
for  the  sale  of  his  insured  property,  but  has  not  made  a  conveyance 
thereof,  nor  received  the  purchase  money,  his  interest  in  the  property 
and  policy  is  not  thereby  parted  with,  so  as  to  bar  his  right  of  action 
on  the  happening  of  a  loss."  It  is  also  held  in  Beed  vs.  Lukens^ 
supra^  that  '*  the  money  due  on  a  policy  of  insurance  for  a  loss  by 
fire,  occurring  between  the  date  of  such  contract  and  the  time  fixed 
for  deUvery  of  deed,  acr  between  the  company  and  the  vendor  by 
whom  it  was  insured,  belongs  to  the  latter,  but  as  he  is  a  trustee  for 
the  vendee,  he  must  account  in  equity  to  his  cestui  que  trust  for  the 
insurance  money."  The  same  principle  is  more  fully  elaborated  in 
Hill  va  Cumberland  Valley  M.  P.  Co.,  supra.  This  case  is  also 
authority  on  the  point  that  the  policy  was  not  avoided  by  the  con- 
tract of  sale.  There  has  been  something  said  about  the  company 
having  canceled  the  policy,  but  we  fail  to  see  anything  in  that  posi- 
tion. They  had  no  right  to  cancel  it  without  returning  a  ratable 
proportion  of  the  premium  to  the  assured  for  the  unexpired  time^ 
which  was  not  done. 

The  conclusion  of  the  jury  was  warranted  by  the  law  and  the  facta 
found  by  them.  The  only  question  as  to  which  we  had  any  doubt  is, 
whether  the  admission  of  evidence  to  prove  the  parol  agreement  as 
to  the  insurance  policy  impinged  on  the  well-known  rule  against  the 
admission  of  parol  testimony  to  vary  the  terms  of  a  written  contract. 
We  are  not  satisfied  it  did.  Moreover,  the  agreement  in  relation  to 
the  insurance  was  collateral  to  and  not  an  essential  or  necessary  part 
of  the  contract  of  sale.  It  practically  constituted  a  separate  and  dis- 
tinct agreement,  which  was  afterwards  recognized  by  the  parties,  and 
acted  upon  when  plaintiff  called  on  defendant  to  pay  the  insurance 
assessment  The  evidence  as  to  their  understanding  in  regard  to  the 
policy  of  insurance  was  full,  clear,  and  explicit,  supported  by  four 
witnesses^  one  of  whom  was  plaintiff  himself.  The  case  was  well  tried, 
and  the  result  reached  by  the  verdict  was  just  and  equitable.    There 
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is  nothing  in  the  case  to  indicate  that  the  plaintiff,  in  the  exercise  of 
reasonable  diligence,  would  not  have  received  the  insurance  money, 
or,  at  least,  enough  thereof  to  satisfy  the  deferred  payment  It  was 
his  duty  to  do  so.  Instead  of  performing  that  duty,  he  acted  in  bad 
faith,  misled  the  defendant,  and  the  result  was  the  insurance  money 
was  lost  The  jury  came  to  the  conclusion  that  plaintiff  should  bear 
the  loss,  and  in  that  we  think  they  were  right 

Judgment  affirmed. 
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UNITED  STATES  CIRCUIT  COURT. 

WESTERN  DISTRICT  OF  NORTH  CAROLINA. 


FALLS   OF  NEUSE  MFG.  CO.  and  Others^ 

us. 

GEORGIA  HOME  INS.  CO.* 

Where  several  actions  removed  from  a  State  court  are  based  upon  insurance 
policies  on  the  same  property,  upon  the  same  application,  issued  at  the  same 
time,  and  by  the  same  agent,  containing  a  clause  for  contribution,  the 
court  will  order  one  of  the  causes  to  be  transferred  to  the  equity  docket, 
and  the  other  defendants  to  be  made  j>arties,  and  the  pleadings  in  that 
case  to  be  reformed  according  to  the  equity  practice. 

In  such  case  the  plaintiff  will  be  enjoined  from  further  proceedings  in  the 
other  actions  until  a  fiDal  decree  in  the  cause  so  transferred. 

In  such  case  an  action  against  a  resident  defendant  company,  pending  in  the 
State  court  will  be  stayed  until  such  final  decree,  and  such  company  will 
be  ma<le  a  party  to  the  suit  so  transferred. 

Motion  to  consolidate  and  transfer  to  the  equity  docket. 

The  plaintiffs  instituted  an  action  against  the  defendant  \ot  the 
recovery  of  $5,000  upon  an  insurance  poHcy  in  the  State  court. 
They  at  the  same  time  and  in  the  same  court  instituted  separate  ac- 
tioDS  againnt  eight  other  insurance  companies,  one  of  which  was  in- 
corporated in  North  Carolina,  upon  policies  issued  at  the  same  time, 
upon  the  same  property,  and  upon  the  same  application.  All  the 
policies  contained  the  following  stipulation  : — 

"  In  case  of  any  other  insurance  on  the  property  herein  insured, 
whether  valid  or  not,  or  made  prior  or  subsequent  to  the  date  of  this 
policy,  the  assured  shall  be  entitled  to  recover  of  the  company  no 
greater  proportion  of  the  loss  sustained  than  the  sum  hereby  in- 

*  Decision  rendered,  October  IS.  28s6. 
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Bured  bears  to  the  whole  amount  80  ineured  thereon;  and  it  is 
hereby  decL*u*ed  and  agreed  that  in  case  of  the  assured  holding  any 
other  policy  in  this  or  any  other  company  on  the  property  insured, 
subject  to  conditions  of  average,  the  policy  shall  be  subject  to  aver- 
age in  like  manner." 

The  non-resident  insurance  companies  removed  the  actions  against 
them  respectively  to  the  United  States  Circuit  Court,  under  the  act 
of  Congress  of  1875. 

At  October  term,  1885,  of  the  court,  the  defendants  in  the  action 
removed,  being  liable  each  for  a  proportionate  part  of  the  loss  (if 
liable  at  all),  insisted  that  as  each  company  was  liable  to  contribute 
only  its  proportionate  amount  of  the  loss,  there  should  be  a  single 
ascertainment  of  the  loss  incurred,  so  as  to  bind  all  of  the  compa- 
nies, and  that  each  company  should  be  held  (if  at  all)  for  the  propor- 
tion of  that  sum  which  the  amount  insured  by  it  bore  to  the  total 
amount  of  insurance,  and  that  as  there  could  be  no  consolidation  of 
the  suits,  except  in  a  court  of  equity,  and  as  the  element  of  contri- 
bution was  one  of  equitable  jurisdiction,  and  that  as  the  cases  were 
removed  from  a  court  which,  under  the  new  code  of  civil  procedure 
law  and  equity  were  merged,  and  the  distinctions  between  legal  and 
equitable  remedies  abolished.  In  order  to  completely  determine  the 
rights  of  the  parties  and  to  prevent  circuity  of  action,  the  several 
causes  should  be  transferred  to  the  equity  side  of  the  docket  aDd 
consolidated. 

Watson  &  Glenn,  and  J.  C.  Buxton  &  Fuller  &  Snow, /or  Plaintiffs. 
W.  W.  Crump,  Grjiham  and  Ruffin,  Schenck  and  Price,  and  John 
W.  Hinsdale,  for  the  Insurance  Companies. 

Bond,  circuit  judge  (Dick,  D.  J.,  concurring),  made  the  following 
order: — 

This  cause  coming  on  to  be  considered,  upon  the  motion  of  the 
several  defendants  that  this  cause  be  transferred  and  put  upon  the 
equity  docket  of  this  court,  this  court  doth  now  declare  that  the  said 
several  insurance  companies,  to  wit. :  the  Georgia  Home  Insurance 
Company,  the  Virginia  Fire  and  Marine  Insurance  Company,  the 
Westchester  Fire  Insurance  Company,  the  Imperial  Fire  Insurance 
Company,  the  Virginia  Home  Insurance  Company,  the  Bochester- 
German  Insurance  Company,  and  the  North  Carolina  Home  Insur- 
ance Company,  are  necessary  and  indisputable  parties  to  the  cause 
in  order  that  the  rights  of  all  the  parties  may  be  duly  ascertained 
and  administered,  and  jbhat  the  same  can  only  be  done  by  a  court  of 
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equity.  It  is  thereupon  ordered  and  decreed  that  this  cause  be 
tralisferred  and  put  upon  the  equity  docket  of  this  court  for  trial, 
and  that  the  pleadings  of  parties  in  said  cause  be  reformed  accord- 
ing to  the  equity  practice  of  this  court. 

And  it  thus  appearing  to  the  court  that  the  North  Carolina  Home 
Insurance  Company  is  a  necessary  and  indisputable  party  to  this 
cause,  it  is  further  ordered  and  decreed  that  the  plaintifEs  proceed 
according  to  the  course  of  this  court  to  make  the  said  North  Carolina 
Home  Insurance  Company  and  the  other  insurance  companies  par- 
ties to  the  suit  transferred. 

And  it  is  fui-ther  ordered  that  the  plaintiffs  be  enjoined  from  fur- 
ther proceeding  in  any  action  or  cause  now  pending  in  this  court 
against  any  of  the  defendants  first  above  enumerated  until  there 
ahaU  be  a  final  decree  rendered  in  the  cause  hereby  directed  to  be 
framed  and  put  upon  the  equity  docket  of  this  court 

And  it  further  appearing  to  the  court  by  the  admission  of  all 
parties  in  open  court  that  the  plaintiifs  have  a  suit .  against  the 
North  Carolina  Home  Insurance  Company,  touching  the  same  subject- 
matter,  now  pending  in  the  superior  court  of  Surry  County  in  the 
State  of  North  Carolina,  it  is  further  ordered  and  decreed  in  pur- 
suance of  the  court's  intention  that  the  rights  of  all  the  parties  in 
interest  may  be  equally  and  fully  administered  that  the  said  plaintiffs 
be  enjoined,  and  they  are  hereby  enjoined  from  further  proceeding 
in  said  cause  until  said  final  decree  may  be  rendered  in  this  court, 
sitting  as  a  court  of  equity,  and  in  the  mean  time  that  this  cause, 
together  with  the  other  causes  now  pending  in  this  court  between 
the  said  plaintiffs  and  any  of  the  said  insurance  companies,  remain 
and  be  upon  the  law  docket  of  this  court  until  the  further  order  of 
this  court,  and  on  motion  of  counsel  for  each  and  every  one  of  said 
insurance  companies  they  are  allowed  to  be  made,  and  are  hereby 
made  parties  defendant  to  this  cause  as  transferred. 
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SUPREME    COURT  OF    MINNESOTA. 


BORIGHT 

SPRINGFIELD  F.  &  M.  INS.  CO  *J 

The  insurance  was  against  fire  on  horses  and  colts  while  in  barn,  '^and  by 

lightning  only  while  in  use,  or  running  in  pasture,  or  yard  on  his  farm,  in 

the  town  of  Le  Sueur." 
Heldf  That  the  insurance  asainst  lighting  was  not  restricted  to  the  farm,  but 

was  co-extensive  with  the  town. 
Heldf  That  punctuation  is  a  very  fallible  standard  of  interpretation,  and  will 

not  be  allowed  to  overrule  a  meaning  ascertained  from  other  sources,  and 

the  nature  and  uses  of  the  property  will  be  considered  in  the  construction 

as  to  a  loss  within  the  risk. 
Heldf  That  a  former  policy  on  the  same  risk  is  not  evidence  as  to  an  alleged 

fraudulent  change  of  punctuation. 

Cadweix  &  Pabkeb,  for  Plaintiff'. 
Bebby  &  MoREY,  for  Defendant 

Mitchell,  J. 
ActioiL  on  a  policy  of  insurance  to  recover  the  value  of  a  colt 
alleged  to  have  been  killed  by  Ughtning.  The  policy  was  issued 
December,  1883.  At  that  time  plaintiff  owned  and  occupied  a  farm 
in  the  tovm  of  Le  Sueur.  In  1884  he  leased  a  pasture  in  the  same 
tovm,  but  distant  some  two  miles  from  the  farm  referred  to.  The 
colt  was  killed  in  July,  1884,  while  in  this  pasture.  The  here  mate- 
rial part  of  the  policy  is  that  the  defendant  insured  the  plaintiff 
against  damage  or  loss  by  fire,  to  the  amount  of  $500,  "  on  his 
horses  and  colts  while  in  bam,  and  by  lightning  only  while  in  use,  or 

•  Opinion  filed,  December  13, 1886. 
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ruiming  in  pasture,  or  yard  on  his  farm,  in  the  town  of  Le  Sueur, 
Minn." 

Amde  from  that  of  the  cause  of  the  death  of  the  colt,  the  principal 
issue  of  fact  upon  the  trial  was  whether  this  policy  had  been,  as  con- 
tended by  defendant,  altered  after  its  execution  by  inserting  commas 
after  the  word  "pasture  "  and  "  farm,"  respectively.  It  may  admit 
of  serious  doubt  whether  the  presence  of  these  commas  would  in  any 
way  affect  the  meaning  of  the  policy.  It  has  been  well  said  that 
punctuation  is  a  most  fallible  standard  by  which  to  interpret  a 
writing.  It  may  be  resorted  to  when  all  other  means  fail;  but  the 
court  will  take  the  instrument  by  its  four  comers  in  order  to  Euscer- 
tain  its  meaning.  If  that  is  apparent  on  judiciallyg  inspecting  the 
whole,  the  punctuation  will  not  be  suffered  to  change  it:  Ewing  ys. 
Burnet,  11  Pet.,  41. 

But  be  this  as  it  may,  the  policy  with  its  present  punctuation  is 
fidrly  and  reasonably  susceptible  of  the  construction  claimed  for  it 
by  plaintiff,  to  wit,  that  it  covered  the  horses  and  colts  while  in  use, 
or  while  at  pasture,  anywhere  in  the  town  of  Le  Sueur;  and  that  the 
risk  was  noi  limited  to  the  farm  of  plaintiff;  and,  even  if  it  was 
equally  susceptible  of  another  meaning,  it  should  be  construedfmost 
strictly  against  the  insurer.  In  determining  whether  a  loss  is  within 
the  pohcy,  so  far  as  location  is  concerned,  the  nature  of  the  prop- 
erty and  the  uses  to  which  it  is  devoted  may  be  considered  in  con- 
struing the  language  used  in  order  to  ascertain  the  meaning  of  the 
parties,  unless  the  location  is  specifically  defined:  Wood,  Ins.  109. 
This  was  not  inanimate  property,  like  household  goods,  having  a 
fixed  location,  but  animals  designed  for  domestic  use  on  the  farms 
and  elsewhere,  as  occasion  required.  The  place  of  use,  as  well  as 
the  place  of  keeping  them,  would  necessarily  change  from  time  to 
time, — a  fact  which  the  parties  must  be  presumed  to  have  under- 
stood. If  the  risk  when  the  animrtls  were  at  pasture  is  to  be  limited 
to  this  farm,  the  risk  while  they  were  in  use  must  be  limited  to  the 
same  location;  for,  as  the  policy  reads,  we  see  no  room  forj  any 
distinction.  Had  the  insurer  intended  to  limit  the  risk  to  the  farm 
then  owned  by  plaintiff,  it  could,  and  naturally  would,  have  used 
more  explicit  and  unambiguous  language. 

2.  The  poHcy,  also  the  record  of  it  kept  by  defendant's  agent,  and 
the  report  of  it  sent  by  him  to  the  company,  were  all  introduced  in 
evidence  by  defendant  without  objection,  and  examined  and  com- 
pared upon  the  issue  as  to  the  alleged  alteration.  The  defendant 
then  offered  a  former  poHcy  issued  to  plaintiff  by  defendant,  through 
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the  same  agent,  on  the  same  class  of  property,  and  against  the  same 
class  of  risks,  but -for  a  smaller  amount;  also  the  agent's  record  and 
report  of  it.  These  were  offered  for  the  purpose  of  showing  that 
they  contained  no  such  commas.  The  inference  sought  to  be  drawn 
from  thic  fact  was  that  the  policy  in  suit,  as  issued,  did  not  contain 
these  commas;  and  this  inference  was  based  upon  the  assumption 
that  the  agent  piinctuated  both  policies  alike.  Li  our  judgment,  the 
evidence  was  inadmissible;  the  record  and  report  for  the  manifest 
reason  that  they  were  the  mere  statements  of  defendant's  agents, 
and  the  policy  for  the  reason  that  there  is  no  presumption  that 
the  second  policy  was  worded  or  punctuated  the  same  as  the  first. 
There  was  no  evidence  that  the  second  was  copied  from  the  first, 
or  that  there  was  any  agreement  of  the  parties  to  that  effect. 
The  second  policy  was  in  no  proper  sense  a  renewal  of  the  first, 
although  the  first  was  surrendered  and  canceled  when  the  second 
was  issued.  It  was  in  itself  a  new,  complete,  and  independent 
contract.  Whatever  moral  force  there  may  be  in  the  suggestion 
that  the  agent  would  probably  write  and  punctuate  the  second  pol- 
icy the  same  as  the  first,  it  certainly  has  no  legal,  probative  weight 
whatever. 

The  only  other  point  made  is  that  the  findings  are  not  sustained 
by  the  evidence.  Inasmuch  ad  the  record,  neither  in  the  body  of 
the  case  nor  in  the  judge's  certificate,  purports  to  contain  aU  the 
evidence,  the  question  cannot,  under  the  repeated  rulings  of  this 
court,  be  considered:  Henry  vs.  Hinman,  21  Minn.,  378;  Koethe  vs. 
O'Brien,  32  Minn.,  78;  s.  c.  19  N.  W.  Rep.,  388;  Craver  va  Christian, 
32  Minn.,  526;  s.  c  21  N.  W.  Rep.,  716.  And  even  if  the  record 
purported  to  contain  all  the  evidence,  although  the  testimony  as  to 
the  cause  of  the  death  of  the  colt  is  quite  scant,  yet  wo  hardly  think 
we  would  be  justified  in  saying  that  there  was  not  enough  to  sustain 
the  finding. 

Order  ofi&rmed. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  lo  the  Court  of  Common  Pleas  of  Cambria  County. 


KITTANNING  INS.  CO.^ 

vs. 

O'NEILL.* 

In  an  action  npon  a  policy  of  insnrance,  to  recover  damages  for  loss  by  iire, 
the  preliminary  proofs  may  bo  admitted  in  evidence  solely  for  the  purpose 
of  sno^'ing  the  performance  of  a  condition  precedent  to  the  right  of 
action. 

Being  in  writing,  the  question  of  their  sufficiency  for  that  purpose  is  to  be 
decided  by  the  court. 

It  is  error  to  permit  such  papers  to  be  sent  out  with  the  jury  to  be  examined 
by  them  in  their  deliberations. 

Covenant  by  John  P.  O'Neill  against  the  Kittanning  Insurance 
Company  upon  a  policy  of  insurance  whereby  defendant  insured  the 
goods  of  plaintiff  against  loss  or  damage  by  fire. 

A  loss  having  occiured,  plaintiff  presented  to  the  company  written 
proofe,  reciting  the  terms  of  the  policy  and  the  description  and  value 
of  the  property  destroyed,  which  were  verified  by  affidavits.  The 
company  demanded  an  appraisement,  and  in  pursuance  thereof,  the 
assured  selected  one  appraiser  and  the  company  one,  who  subse- 
quently met  but  failed  to  agree  upon  the  value  of  the  property  and 
adjourned. 

Before  they  held  another  meeting  O'Neill  brought  this  suit,  and 
upon  the  trial  before  Johnson,  P.  J.,  plaintiff  offered  these  proofs  in 
evidence,  to  show  that  the  condition  of  the  policy  which  requires 

*  OpinioD  Aled,  November  2, 188S.— From  PitUburgK  Legal  JoumaJL 
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the  assured  to  furnish  such  statement  within  a  specified  time  after 
the  fire,  had  been/  complied  with,  as  a  condition  precedent  to  the 
right  of  action.  At  the  close  of  the  trial  plaintiff's  counsel  proposed 
to  send  these  proofs  of  loss  out  with  the  jury.  Defendant's  counsel 
objected,  but  the  objection  was  overruled.  The  jury  having  found 
in  favor  of  plaintiff,  and  judgment  having  been  entered  thereon, 
defendant  took  this  writ. 

Messes.  H.  W.  Weir  and  Wm.  H.  Sechler,  fur  Plaintiffs  in  Urror, 
cited — 

Ins.  Co.  vs.  Sennett,  41  Pa.  St.,  161;  Ins.  vs.  Schreffler,  42  id., 
188;  Same  vs.  Same,  44  id.,  269;  Same  vs.  Lawrence,  4  Mete.,  9; 
Farrell  vs.  Ins.  Co.,  7  Baxter,  542;  Ins.  Co.  vs.  Ruben,  79  BI,  402; 
Brown  vs.  Ins  Co.,  68  Missouri,  133;  Baily  va  Ins.  Co.,  73  id.,  371; 
Elgerly  vs.  Ins.  Co.,  48  Iowa,  644. 

John  P.  Linton,  Esq.,  Contra, 

"  A  jury  may  take  out  with  them  any  writings  that  have  been 
given  in  evidence  without  distinction  as  to  seized  or  unsealed, 
except  the  deposition  of  witnesses:"  Alexander  vs.  Jameson,  5  Bin- 
ney,  238. 

In  illustration  and  accordance  with  this  rule  it  has  been  held  that 
"records"  of  court  may  be  sent  out:    Hendel  vs.  Berks  and  Dau-  . 
phin  Turnpike  Road,  16  S.  &  R.,  91. 

Also  information  taken  before  a  magistrate:  Seibart>  vs.  Price, 
6  W.  &  S.,  438. 

Patents,  title  deeds,  drafts,  and  other  papers  given  in  evidence  at 
trial:    Riddlesburg  Coal  Co.  vs.  Rodgers,  16  P.  F.  Smith,  416. 

Letters,  checks,  due-bills,  application  for  insurance  papers,  etc. : 
Udderzook  vs.  Commonwealth,  26  P.  F.  Smith,  364. 

Claim  filed  with  bill  of  particulars  in  mechanics'  lien  case :  Odd 
Fellows'  Hall  vs.  Masser,  12  Harris,  607. 

Sending  papers  to  jury  a  matter  of  sound  discretion  of  court,  and 
not  subject  of  error:  Spence  vs.  Spence,  4  Watts,  166;  O'Hara  vs. 
Richardson,  10  Wright,  389;  Little  Schuylkill  Navigation  Co.  vs. 
Richards,  7  P.  F.  Smith,  148. 

Meboub,  C.  J. 
The  specification  of  error  is  to  the  court  sending  out  with  the  jury, 
under  exception,  the  paper    containing  the  proo&  of  loss,   and 
schedule  attached. 
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It  is  true,  it  has  been  ruled  that,  in  the  sound  discretion  of  the 
•court,  many  papers  that  have  been  given  in  evidence  may  be  sent 
out  with  the  jury.  This  paper,  however,  had  not  been  given  in 
evidence  generally.  It  was  admitted  solely  for  the  purpose  of  show- 
ing that  proofs  of  loss  had  been  furnished  as  required  by  the  policy* 
It  was  therefore  for  the  purpose  of  showing  a  condition  pre- 
cedent to  a  hght  of  action.  Being  in  writing,  the  question  of 
sufficiency  for  that  purpose  is  to  be  decided  by  the  court:  Com- 
monwealth Insurance  Company  vs.  Sennett  et  aL,  5  Wright,  161.  - 
They  are  not  even  prima  facie  evidence  to  the  jury  of  the  quantity 
and  quality  of  the  goods  lost:  id.  The  insured  cannot  thus  prove 
the  particulars  or  extent  of  his  loss  by  his  own  ex  parte  statement 
«ven  under  oath.  The  correctness  of  this  ruling  is  affirmed  in 
Lycoming  Insurance  Company  vs.  Schreffler,  6  Wright,  188,  nor  did 
the  fact  that  the  statement  of  loss  was  called  for  by  the  company 
make  it  evidence  for  the  insured:  id.  Nor  is  the  report  of  loss 
made  out  by  the  agent  of  the  company,  with  the  affidavit  of  the 
insured  appended,  evidence  to  go  to  the  jury:  Same  vs.  Same, 
8  id.,  269.  The  correctness  of  excluding  such  evidence  from  the 
jury  has  been  recognized  in  other  States:  Phoenix  Insurance  Com- 
pany vs.  Lawrence  et  aL,  4  Mete.,  9;  Lafayette,  Bloomington,  and 
Mississippi  Railroad  Co.  vs.  Winslow  et  aL,  66  BL,  219. 

The  statement  sent  out  in  the  present  case  contains  averments 
exonerating  the  insured  from  all  improper  conduct,  and  specifies 
the  amount  of  his  loss  and  damages.  It  was  clearly  improper  to 
send  such  papers  out  with  the  jurors  to  be  examined  by  them  in 
their  deliberation&  It  would  be  error  to  permit  the  insured  to 
give  them  in  evidence  to  tiie  jiuy  on  the  trial,  and  the  error  was 
greater  in  permitting  the  jury  to  consider  the  several  averments 
herein,  without  their  having  been  given  in  evidence. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 
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OOUET  OF  APPEALS  OF  NEW  YORK. 


MATTHEW  C.  XJHEIG,  Bespondent, 

WHiLIAMSBURGH   CITY  FIRE  INS. 
CO.,  OF  Bbooklyn,  N.  Y.,  Appellant* 

Where  there  was  evidence  tending  to  show  that  the  defendant  acted  in  bad 
faith  in  refusing  to  go  on  with  an  arbitration  or  to  secure  a  speedy  ap- 
praisal, the  question  wiould  have  been  submitted  to  a  Jury,  whether  there 
was  snch  breach  of  good  faith  as  relieved  the  plaintiff  from  the  obligations 
of  the  arbitration  c&use. 

If  an  arbitration  fails  through  the  fault  of  one  of  the  parties,  the  party  not 
in  fault  is  not  obligated  to  enter  into  a  new  arbitration,  but  may  proceed 
at  once  to  his  remedy  at  law. 

Albebt  G.  McDonald,  for  Appellant. 

Patrick  Keady, /or  Respondent 

Eakl,  J. 

The  plaintiff  held  a  policy  of  insurance  issued  by  the  defendant 
upon  certain  personal  property,  and  the  property  was  destroyed  by 
fire  in  July,  1882.  The  policy  contained  this  clause  :  "  The  amount 
of  sound  value  and  of  damages  to  the  property,  may  be  determined 
by  mutual  agreement  between  the  company  and  the  assured ;  or 
failing  to  agree  the  same  shall  then,  at  the  written  request  of  either 
party,  be  ascertained  by  an  appraisal  of  each  article  of  personal 
property,  or  .by  an  estimate  in  detail  of  a  building,  by  competent 
and  impartial  appraisers,  one  to  be  selected  by  each  party,  and  the 
two  so  chosen  shall  first  select  an  umpire  to  act  with  them  in  case 
of  their  disagreement ;  and  if  the  said  appraisers  fail  to  agree,  they 
shall  refer  the  differences  to  such  umpire ;  and  the  award  of  any 

*  Decision  reuderad,  February  9,  1886. 
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two,  in  writing,  under  oath,  shall  be  binding  and  conclusive  as  to 
the  amount  of  such  loss  or  damages,  but  shall  not  decide  as  to  the 
validity  of  the  contract  or  any  other  question  except;  the  amount  of 
such  loss  or  damage."  Among  other  things  in  its  answer,  the  de- 
fendant alleged  that  the  plaintiff  and  defendant  failed  to  agree  upon 
the  damage  occasioned  by  the  fire,  and  that  on  or  about  the  11th 
day  of  August,  1882,  it  served  upon  plaintiff  a  written  request  that 
the  amount  of  damages  sustained  by  him  from  the  fire  should  be 
ascertained  and  determined  by  appraisers  to  be  selected  as 
required  by  the  policy,  and  offered  to  select  and  appoint  an  ap- 
praiser for  that  purpose  on  its  behalf,  and  that  the  plaintiff  wholly 
refused  to  submit  to  such  appraisal  or  appoint  an  appraiser  for 
that  purpose,  and  refused  to  comply  with  the  terms  and  condi- 
tions of  tiie  policy  in  that  respect.  Upon  the  trial  it  appeared  that 
the  fire  occurred  on  Sunday,  the  30th  of  July  ;  that  on  the  next  day 
the  plaintiff  notified  the  defendant  of  the  fire  and  of  the  loss  ;  that 
on  the  2d  day  of  August  it  requested  an  arbitration  under  the 
policy,  and  he  assented  ;  that  thereupon  he  selected  one  De  An- 
dreau  and  the  defendant  one  Magnus  as  arbitrators,  and  an  agree- 
ment in  writing  was  executed  by  the  parties  submitting  the  ap- 
praisal of  the  damages  to  the  arbitrators  thus  selected,  and  that  the 
arbitrators  failed  to  agree.  The  defendant  gave  evidence  tending 
to  show  that  it  subsequently  made  plaintiff  an  offer  to  appoint  a  new 
arbitrator  in  the  place  of  Magnus,  and  algo  that  Magnus  offered  to 
unite  with  De  Andreau  in  selecting  an  umpire,  but  that  the  plaintiff 
and  De  Andreau  refused.  The  plaintiff  as  a  witness  in  his  own 
behalf,  gave  evidence  tending  to  show  that  after  the  arbitrators 
failed  to  agree  he  requested  the  defendant  to  appoint  another  arbi- 
trator, and  that  he  asked  Magnus  to  agree  with  De  Andreau  in  ap- 
pointing an  umpire,  and  they  did  not  accede  to  his  requests. 

Under  the  arbitration  clause  it  was  the  duty  of  each  party  to  act  in 
good  faith  to  accomplish  the  appraisement  in  the  way  provided  in  the 
policy,  and  if  either  party  acted  in  bad  faith,  so  as  to  defeat  the 
real  object  of  the  clause,  it  absolved  the  other  party  from  compli- 
ance therewith  ;  and  if  either  party  refused  to  go  on  with  the  arbi- 
tration, or  to  complete  it,  or  to  procure  the  appointment  of  an 
umpire  so  that  there  could  be  an  agreement  upon  an  appraisal,  the 
other  party  was  absolved.  A  claimant  under  such  a  policy  cannot  be 
tied  up  forever  without  his  fault  and  against  his  will,  by  an  ineffectual 
arbitration.  The  evidence  tended  to  show  that  the  defendant  failed 
and  refused  to  go  on  with  that  arbitration.    In  the  mean  time,  partly 
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under  the  orders  of  the  dty  authorities,  the  offensiye  debris  and 
broken  and  injured  articles  about  the  plaintiffs'  premises  had  to  a 
great  extent  been  removed,  so  that  an  appraisal  had  become  to  a 
large  extent  impracticable.  There  was  some  evidence  tending  to 
show,  and  from  which  a  jury  might  have  inferred  that  the  defendant 
was  not  acting  in  good  faith  to  procure  a  speedy  appraisal,  and  was 
interposing  this  clause  in  the  policy  for  the  purpose  of  forcing  a 
compromise  from  the  plaintiff.  Upon  all  the  evidence,  it  was  a 
question  of  fact  for  the  jury  to  determine  whether  there  was  any 
breach  of  this  clause  in  tiie  policy  on  the  part  of  the  plaintiff,  and 
the  case  should  thus  have  been  submitted  to  them. 

After  its  refusal  or  neglect  to  go  on  with  the  first  arbitration  which 
had  been  agreed  upon,  on  the  10th  of  August  thereafter  the  defend- 
ant served  upon  the  plaintiff  another  written  request  to  arbitrate, 
and  offered  to  select  a  person  to  appraise  the  damages  on  its  part 
To  this  offer  plaintiff  refused  to  accede,  and  there  was  evidence  in 
the  conduct  of  the  defendant  in  reference  to  the  arbitration  first 
agreed  upon,  and  in  the  removal  of  the  property  damaged,  tending  to 
show  that  the  refusal  was  justifiable.  The  defendant  in  its  answer, 
did  not  set  up  as  a  bar  to  the  action  the  pending  arbitration,  or  any 
conduct  of  the  plaintiff  in  reference  thereto,  but  simply  alleged  that 
the  plaintiff  upon  request  refused  to  enter  into  ^  arbitration  as 
provided,  in  the  policy.  This  allegation  was  untrue.  The  plaintiff 
had  entered  into  an  arbitration  and  was  not  bound  to  enter  into  a 
new  one  while  that  was  pending,  and  if  that  one  failed  from  the 
fault  of  the  defendant,  he  had  discharged  his  whole  duty  under  the 
arbitration  clause,  and  was  not  bound  to  enter  into  a  new  arbitra- 
tion agreement.  The  plaintiff  having  once  consented  to  arbitrate, 
if  the  arbitration  failed  and  came  to  an  end  from  the  fault  of  the 
defendant,  the  arbitration  clause  could  not  stand  in  the  way  of  this 
action. 

The  order  should  be  afifirmed  and  judgment  absolute  entered 
against  the  defendant  with  costs. 

All  concur. 
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UNITED  STATES  CIRCUIT  COURT. 

EASTERN  DISTRICT  OF  NORTH  CAROLINA. 


CONNECTICUT  MUT.  LIFE  INS.  CO. 

V8, 

SAMUEL  BEAR  et  al.* 

A  court  of  equity  will  not  set  aside  a  contract  of  life  insurance  during  the 
life  of  the  assured,  on  the  ground  that  it  has  been  rendered  void  by  some- 
thing not  appearing  on  the  face  of  the  policy,  and  which  can  be  proved  by 
extnnsic  evidence. 

As  the  assured,  who  is  now  intemperatOi  may  reform  and  live  out  the  ordi- 
nary expectation  of  life,  this  is  not  a  case  for  the  ordinary  exercise  of  the 
discretionarv  power  of  a  court  of  equity  to  order  a  cancellation,  even  if 
such  power  here  existed. 

Reade,  BuasEE,  and  Busbee,  for  Complainants. 
Russell  and  Rigaud,  for  Defendants, 

In  Equity. 

Setmoub,  J. 

This  is  a  bill  for  the  cancellation  of  a  policy  of  insurance  upon  the 
life  of  the  defendant,  S.  Bear,  in  favor  of  the  other  defendants,  and 
the  relief  prayed  is  put  upon  two  grounds  :  first,  an  alleged  false 
representation  of  his  habits,  with  respect  to  the  use  of  spirituous 
liquors,  made  by  him  in  his  application  ;  and,  second,  an  impaired 
condition  of  health   caused  by  habitual    drunkenness,   since  the 

*  Dflclaioii  rendered,  FebruaiT  i,  1886.  —  Reported  by  John  W.  HinidAle,  Esq.,  of  the 
Baleigh  Bar. 
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issuance  pf  the  policy.  The  evidence  does  not  prove  the  alleged 
fraud  which  constitutes  the  first  cause  of  action. 

Upon  the  second,  it  tends  to  show  that  the  health  of  the  defend- 
ant has  been  seriously  impaired  by  the  use  of  intoxicating  drinks ; 
that  if  he  shall  continue  in  his  present  course  of  life  it  is  not  prob- 
able that  he  will  live  to  the  age  of  ordinary  expectation,  and  that  if 
he  reform  nothing  that  has  yet  occurred  will  prevent  his  attaining 
to  it. 

There  is  some  evidence  tending  to  show  a  recent  change  in  his 
habits. 

The  contract  of  insurance  contains  a  condition,  that  "  if  the  in- 
sured "  shall  become  so  far  intemperate  as  to  impair  his  health,  "  the 
policy  shall  become  and  be  null  and  void."  The  court  is  of  the 
opinion,  that  the  insured  has  become  so  far  intemperate  as  to  im- 
pair his  health,  and  the  question  for  determination  is  whether  the 
plaintiff  is  entitled  to  relief  in  equity. 

It  cannot  be  granted  on  the  ground  of  fraud,  for  that  has  not 
been  proved.  The  action  must  rest,  if  supported  at  all,  on  the  jur- 
isdiction of  a  court  of  equity  to  declare  and  establish  a  right. 

The  question  is  whether,  during  the  life  of  the  assured,  a  court  of 
equity  will  set  aside  a  contract  of  insurance,  on  the  ground  that  it 
has  been  rendered  void  by  something  not  appearing  on  the  face  of 
the  policy,  and  which  can  be  proved  by  extrinsic  evidence. 

There  are  many  reasons  which  may  be,  and  some  of  which  have 
been  in  this  case,  urged  in  support  of  such  action. 

The  ordinary  course  of  juries  in  suits  against  insurance  compa- 
nies, the  force  with  them  of  the  argument  that  a  company  having 
received  the  premiums  during  the  life  of  the  assured,  cannot,  in 
justice,  refuse  payment  after  his  death,  the  convenience  of  trying, 
while  the  evidence  is  easily  accessible,  the  issue  of  the  misconduct 
of  the  assured,  are  inducements  which  would  be  very  powerful,  were 
I  passing  upon  the  question  as  a  legislator.  As  a  judge,  I  am  bound 
by  precedent  No  case  can  be  cited  in  which  a  policy  has  been  set 
aside  during  the  life  of  the  assured  on  the  ground  of  a  forfeiture 
occurring  after  the  making  of  the  contract.  In  Ins.  Co.  vs.  Bailey 
13  WalL,  616,  a  doubt  is  expressed  as  to  whether  it  could  be  done 
in  a  case  of  policy  fraudulently  obtained.  In  theory,  if  not  in  prac- 
tice, the  legal  remedy  is  complete.  The  company  may  avail  itself 
of  it  when  sued. 

No  division  of  the  powers  of  courts  of  equity  includes  such  a 
source  of  jurisdiction.    A  bill  of  peace  can  be  brought  only  to  avoid 
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multiplicity  of  actions.  A  bill  quia  timet,  except  in  certain  cases 
under  State  statutes,  only  by  one  in  possession  of  land  to  remove  a 
doud  in  his  title.  This  action  is  of  the  first  impression,  falling  as  1 
have  said  under  no  recognized  title  of  equity. 

There  is  further  objection  to  it.  If  the  court  could  grant  the 
relief  asked,  it  would  come  within  its  discretionary  power.  Since  in 
a  case  like  this  it  does  not,  and  in  the  nature  of  things  cannot, 
appear  that  the  defendant  may  not  reform  and  live  out  the  ordi- 
nary expectation  of  life,  in  the  opinion  of  the  court  it  is  not,  as  a 
matter  of  law,  a  proper  case  for  the  exercise  of  the  discretionary 
power  to  order  a  cancellation,  even  if  such  power  existed. 
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LOWER  COURT  DECISION. 


EXPENSES.— SEAWOBTHINESS. 


UnUed  States  District  Court,  8.  D.  N.  Y. 


CUNNINGHAM  and  others 

SWITZERLAND  MARINE  INS.  CO.  and  others .• 

Certain  insurance  companies,  in  conjunction  with  cargo  owners,  defended 
against  a  claim  on  a  oottomry  bond.  The  cargo  was  finally  released  from 
the  claim.  Afterwards,  on  suit  brought  by  the  cargo  owners  against  the 
insurance  companies,  under  the  '^  sue  and  labor  "  clause  in  the  policies,  to 
recover  the  expenses  of  defending  the  bottomry  suits,  the  company  set  up 
the  unseaworthiness  of  the  vessel,  which  they  had  not  utilized  as  a  de- 
fense in  the  previous  suits.  It  appearing  that  such  a  defense  would  not 
have  availed  in  the  former  suits,  and  that  in  part,  at  least,  at  the  time  oC 
the  former  litigation  the  condition  of  the  vessel  was  unknown  to  the  com- 
panies, and  that  libelants  were  not  misled  in  any  way  by  the  former  as- 
sistance of  the  companies,  Heldj  that  the  companies  were  not  estopped  in 
this  litigation  from  using  such  a  defense,  nor  was  there  anything  in  the 
above  facts  to  prevent  an  inquiry  in  this  suit  into  the  question  of  unsea- 
worthiness. 

The  evidence  showing  that  there  were  facts  tending  to  indicate  unseaworthi- 
ness, unless  explained,  and  no  explanation  being  offered,  Held^  that,  as  the 
vessel  was  unseaworthy  when  she  sailed,  the  policies  of  insurance  never 
attached,  and  cargo  owners  could  not  recover  of  the  insurance  compa- 
nies the  expenses  of  defending  the  former  suits. 

In  Admiralty. 

Wheeler  &  Souther,  for  Libelants, 

Btttleb,  Stillman  &  Hubbard,  for  Respondents, 

Brown,  J. 

The  above  libels  were  filed  by  cargo  owners  to  recover  the  ex- 
penses of  defending  a  suit  on  a  bottomry  bond,  onder  the  "sue  and 
labor"  clauses  of  certain  policies  of  insurance  issued  by  the  re- 

*  DedsiOD  rendered,  December  81, 1880.— From  Ftderal  Reporter. 
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spondents  upon  the  cargo  of  the  Julia  Blake,  from  Bio  to  New  York. 
On  the  voyage  the  vessel  put  in  to  St.  Thomas,  where  extensive  nec- 
essary repairs  were  made,  in  order  to  procure  which  a  bottomry 
bond  was  given  to  the  Bank  of  St.  Thomas  upon  her  hull  and  cargo. 
The  vessel,  with  her  cargo  uninjured,  subsequently  arrived  in  New 
York.  The  vessel,  freight,  and  cargo  were  thereupon  libeled  for  the 
enforcement  of  the  bottomry  bond.  Practically  no  defense  in  that 
suit  was  made  as  respects  the  ship  and  freight  The  controversy  as 
regards  the  cargo  was  carried  to  the  supreme  court  The  decisions 
of  this  court  and  of  the  circuit  court  were  there  affirmed,  and  the 
cargo  released  on  the  ground  that  no  communication  was  had  with 
the  owners  of  the  cargo  prior  to  executing  the  bottomry  bond.  The 
Julia  Blake,  16  Blatchf.,  472;  s.  c,  107  U.  S.,  418;  s.  c,  2  Sup.  Ct 
Bep.,  692. 

At  first  the  insurers  employed  proctors  and  counsel  to  defend 
against  the  claim  on  bottomry.  They  appeared  for  the  owner  of 
the  vessel,  and  answered  in  behalf  of  the  owner;  and  also  as  agent 
or  carrier,  in  behalf  of  the  cargo.  Some  months  afterwards  the  li- 
belants, owners  of  the  cargo,  themselves  intervened  and  answered 
separately  by  proctors  and  counsel  of  their  own;  and,  after  the  de- 
cree in  the  district  court,  they  represented  mainly,  if  not  solely,  the 
interests  of  the  cargo  in  that  suit  The  insurance  companies  had 
previously  agreed  to  pay  any  sum  which  might  be  fixed  by  the  aver- 
age adjusters  as  general  average.  The  libelants  now  sue  for  their 
expenses  and  counsel  fees  in  that  Htigation. 

In  the  present  action  the  respondents  have  set  up  in  defense  the 
unseaworthiness  of  the  vessel  when  she  left  Bio,  and  allege  that  the 
policies  consequently  never  attached.  As  the  claim  in  suit  rests 
upon  the  stipulations  of  the  policies  only,  there  can  be  no  recovery 
if  the  policies  never  attached  nor  became  operative  as  respects  the 
caijgo.  It  is  urged  that  this  defense  ought  not  to  be  regarded  as 
made  in  good  faith,  because  no  such  ground  was  taken  in  the  pre- 
vious litigation,  and  because  the  insurance  companies  did  not  act 
upon  that  theory;  but  during  the  progress  of  the  action  in  the  dis- 
trict court,  at  least,  were  active  in  defeating  the  bottomry  bond  upon 
other  grounds.  Two  answers  are  given  to  this  contention  that  I 
think  are  sufficient  No  issue  of  unseaworthiness  would  have  been 
material  in  the  former  action.  On  the  contrary,  the  more  unsea- 
worthy  the  ship  the  greater  would  be  her  need  of  repairs  at  St 
Thomas,  where  the  bottomry  bond  was  executed.  The  facts  a£fect- 
ing  the  question  of  the  seaworthiness  of  the  ship  at  Bio  were  not  at 
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first  known  to  the  insurers.  When  they  were,  in  a  measure,  apprised 
of  the  facts,  the  counsel  of  the  insurers  stated  to  the  libelants  that 
these  facts  raised  a  question  concerning  their  liability  as  insurers, 
although  not  material  in  the  pending  litigation.  But  that  merely 
afforded  to  the  insui*ance  companies  an  additional  ground  of  de- 
fense as  insurers  of  the  cargo.  Considering  the  difficulties  of  estab- 
lishing that  defense  before  a  jury,  the  insurance  companies  could 
not  be  considered  aa  wholly  indifferent  whether  the  claim  on  bot- 
tomry was  defeated  upon  another  ground.  The  assistance  of  the 
insurance  companies  in  the  former  htigation  for  a  time,  in  no  way 
misled  the  libelant,  or  induced  them  to  incur  any  expense  which 
they  would  not  have  otherwise  have  incurred.  There  is  no  element, 
therefore,  of  estoppel  in  the  case;  nor  do  I  find  anything  in  the  cir- 
cumstances that  precludes  an  inquiry  into  the  seaworthiness  of  the 
vessel,  which  is  for  the  first  time  presented  in  this  suit.  On  that 
point  the  evidence  of  the  master,  whose  deposition  was  taken  in  this 
suit,  but  who  was  not  examined  in  the  former  suit,  is  very  strong, 
and  shows  dearly  that  the  vessel  was  grossly  unseaworthy  when  she 
sailed.  There  are  several  considerations  which  suggest  a  suspicion 
of  great  exaggeration  in  the  master's  testimony;  but,  after  making 
all  possible  allowances  for  such  exaggeration,  the  undisputed  facts 
concerning  the  condition  of  the  vessel  when  she  arrived  at  Si 
Thomas,  and  the  absence  of  any  severe  weather  on  her  passage, 
would  seem  to  necessitate  the  inference  that  she  was  unseaworthy 
when  she  left  Bio.  When  sailing  in  only  a  fresh  breeze,  as  it  would 
appear,  first  her  topmast,  and  then  her  cross-trees,  gave  way  and 
fell  dovm,  and  portions  of  the  foremast  were  carried  away.  The 
testimony  is  that  they  were  exceedingly  rotten,  and  many  parts  of 
the  huU  were  in  a  similar  condition.  Such  extraordinary  accidents 
require  explanation,  or  the  vessel  must  be  held  to  have  been  unsea- 
worthy when  she  sailed.  No  explanation  was  given;  and  it  is  not 
suggested  that  a  satis&ctory  explanation  through  any  extraordinaiy 
weather,  or  other  cause,  could  be  proved.  I  am  obliged  to  hold, 
therefore,  that  the  vessel  was  unseaworthy  when  she  left  Bio;  that 
the  respondents  never  became  liable  upon  the  policies;  and,  conse- 
quently, that  they  are  not  answerable  for  the  expenses  claimed. 
The  libel  is  therefore  dismissed,  vfith  costs.      ^ 
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UNITED   STATES   CIECUIT    COURT. 

EASTERN  DISTRICT  OP  MICHIGAN. 


MCHELIEU  &  O.  NAV.  CO. 

BOSTON  MARINE  INS.  CO.* , 

In  an  action  npon  a  policy  of  marine  insurance,  the  protest,  a  copy  of  which 
was  served  with  the  proofs  of  loss,  as  the  basis  of  the  plaint iirs  claim  for 
the  sum  insured,  was  neld  admissible  on  behalf  of  the  defendant. 

The  fact  that  such  protest  is  not  actually  attached  to  the  proofs  of  loss  is  im- 
material,  if  it  is  referred  to  and  described  therein  so  that  it  may  be  iden 
tified. 

Statements  of  the  master  made  at  the  time  the  notary  was  reducing  the  pro- 
test to  writing,  explanatory  of  certain  words  used  therein,  are  admissible 
as  part  of  the  res  gesteo. 

*  DeeUlon  readand*  Jaaiury  ia»  188 J.— Front  Federal  X*p§rter, 
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A  Canadian  steamer,  navifi^atlnf;  Canadian  waters,  between  two  Canadian 
ports,  is  bound  to  comply  with  the  statute  of  Canada  with  respect  to  the 
navigation  of  her  waters ;  and  an  American  insurance  company,  carrying 
a  policy  upon  such  steamer,  must  be  held  to  have  contemplated  its  require- 
ments. 

In  the  absence  of  an  express  stipulation  in  the  policy,  the  underwriter  is  lia- 
ble for  losses  resulting  from  negligence  not  amounting  to  barratry. 

The  violation  of  a  statutory  obligation,  or  a  prove<l  neglect  to  conform  to  the 
requirements  of  good  seamanship,  followed  immediately  by  a  disaster, 
raises  the  presumption  that  such  neglect  caused  or  contributed  to  it.  This 
rule  applies  as  well  to  actions  upou  policies  of  insurance  as  to  actions  for 
negligence. 

A  steamer  provided  with  a  defective  compass,  while  running,  in  violation  of 
law,  at  full  speed  in  a  fog,  stranded  upon  a  well-known  reef.  Heldj  lliat 
the  violation  of  law  and  tho  unseaworthiness  of  the  steamer  raised  the 
presumption  that  the  stranding  was  the  consequence  of  negligence  and 
unseaworthiness,  and  were  the  proximate  causes  thereof. 

A  steame^  equipped  with  a  defective  compass  is  unseaworthy,  and,  so  far  as 
such  unseaworthiness  is  a  defense  to  the  underwriter,  it  is  immaterial 
.  whether  it  is  known  to  the  owner  or  not. 

This  was  an  action  upon  a  policy  of  insurance,  whereby  the 
defendant  insured  the  steamer  Spartan  in  the  sum  of  $10,000  against 
all  losses  occasioned  by  perils  of  the  sea,  "  excepting  all  perils, 
losses,  misfortunes,  or  expenses  consequent  upon  and  arising  from 
or  caused  by  the  following  or  legally  excluded  causes,  viz.;  Dam- 
ages that  may  be  doce  by  the  vessel  hereby  insured  to  any  other 
vessel  or  property;  incompetency  of  the  master  or  insufficiency  of 
the  crew,  or  want  of  ordinary  care  and  skill  in  navigating  said 
vessel,  and  /in  loading,  stowing,  and  securing  the  cargo  of  said 
vessel;  rottenness,  inherent  defects,  overloading,  and  all  other  unsea- 
worthiness; theft,  barratry,  or  robbery."  At  the  time  of  the  loss, 
the  Sportan  was  in  the  service  of  the  Owen  Sound  Steamship  Com- 
panv,  which' had  chartered  her  from  the  plaintiff  in  this  case.  The 
loss  occurred  June  19,.  1883,  while  the  steamer  was  bound  upon  her 
trip  from  Silver  Islet,  upon  the  north  shore  of  Lake  Superior,  to 
Owen  Sound,  Ontario.  When  she  left  her  port  of  departure,  the 
weather  was  fair,  and  the  steamer  took  a  direct  course  for  White- 
fish  Point  by  way  of  Passage  Island.  Midway  between  Silver  Islet 
and  Passage  Island  a  dense  fog  arose,  which  continued  more  or 
less  thick  until  the  time  of  the  stranding.  She  passed  Passage 
Island  in  safety,  and  about  8  o'clock  in  the  evening  of  the  18th  was 
put  upon  a  course  which  should  have  carried  her  about  seventeen 
miles  south  of  Caribou  Island.  Her  navigation  was  left  in  charge 
of  the  second  mate,  Mr.  Harbottle,  who  remained  on  watch  until 
about  half-past  1  o'clock  in  the  morning  of  June  19th.  Captain 
McGhregor,  the  master,  had  retired  to  his  berth  about  8  o'clock  in 
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the  evening,  after  committing  the  charge  of  the  vesfiel  to  Mr. 
Harbottle,  and  giving  that  officer  the  following  written  instructions 
for  the  navigation  of  the  steamer:  '* If  it  continues  thick  at  10  o'clock 
p.  M.,  keep  her  S.  E,  by  E.  until  3  a.  m.  :  then  keep  her  S.  E.  by  E.  ^ 
K  small,  etc  If  it  clears,  continue  on  your  course  S.  E.  by  E.  i  E." 
The  fog  continued  dense  during  the  second  mate's  watch,  and  the 
steamer,  under  the  instructions  given,  was  run  at  fuU  speed  on  the 
prescribed  course,  which  was  a  quarter  of  a  point  more  southerly 
than  usual  About  half-past  1  o'clock  the  first  mate,  Mr.  Waggoner, 
came  on  watch,  and  relieved  Harbottle,  the  second  mate.  The  vessel 
was  then  running  at  full  speed.  The  weather  was  thick,  and  the  fog 
dense,  and  so  continued  all  night.  She  continued  to  run,  at  the  rate 
of  about  13  miles  an  hour,  in  a  fog  so  dense  that  "you  could  not 
see  anything, — ^you  could  not  see  the  length  of  the  boat," — as  Wag- 
goner stated  it,  until  about  2:20  ▲.  m.,  somewhat  less  than  an  hour 
after  the  change  of  watch,  when  she  stranded  on  Caiibou  Island, 
and  brought  up  about  400  feet  from  the  shore.  The  weather  was 
still  so  thick  that  the  land  could  not  be  seen.  There  was  no  lookout 
maintained  on  the  steamer,  and  no  soundings  taken,  and  the  testi- 
mony indicated  that  "  if  the  vessel  had  been  running  at  half  speed 
she  might  have  been  backed  off."  The  defenses  were  that  the  losses 
were  occasioned  (1)  by  the  want  of  ordinary  care  in  the  navigation  of 
the  vessel;  (2)  by  her  unseaworthiness  in  running  with  a  defective 
compass.  The  jury  returned  a  verdict  for  the  defendant.  The 
plaintiff  moved  for  a  new  trial  upon  the  grounds  stated  in  the  opin- 
ion of  the  court 

R  H.  Canfield,  for  Plaintiff. 
H.  H.  Swan,  for  Defendant. 

Bbown,  J.    It  is  insisted  that  the  court  erred: — 

1.  In  admitting  the  protest  made  by  the  master  and  crew  after  the 
Spartan  had  been  gotten  off  and  taken  to  Windsor.  The  protest  was 
admitted  under  the  following  circumstances:  Plaintiff  put  in  evi- 
dence the  proofs  of  loss  served  upon  the  defendant  These  proofs 
recited  that  **  the  said  vessel,  in  the  prosecution  of  a  voyage,  ran 
ashore  on  the  northeast  shore  of  Caiibou  Island,  and  became  a  wreck 
and  total  loss»  and  was  duly  abandoned  by  her  owners  to  the  in- 
surers, as  will  appear  by  certified  copies  of  the  protest  of  her  master 
and  mariners  heretofore  served  on  you  herewith."  We  think  it  clear 
that  in  an  action  on  a  policy  of  insurance  the  protest  is  not  admissi- 
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ble  on  behalf  of  the  plaintift  It  is  true  thete  ore  sererri  Amerieaa 
eases  which  hold  otherwise,  but  the  weight  of  anihoritj  is  decidedly 
the  other  way*  The  protest  stands  in  the  same  position  as  any  other 
declaration  made  in  the  interest  of  the  party  offering  ii  It  is  not  so 
dear,  howeTer,  that  it  may  not  be  put  in  evidence  by  the  defendant, 
though  the  better-considered  cases  hold  that  it  stands  ill  the  light  of 
an  ordinary  admission  made  by  an  agent,  which  is  not  competent  as 
against  the  principal  unless  it  be  part  of  the  rss  gestn^  But  where 
the  protest  is  serred  with  the  proofs  of  loss,  and  made,  in  part,  the 
basis  of  plaintifTs  claim  against  the  company,  we  think  he  should  be 
held  as  so  far  making  the  statements  his  own  that  it  should  be  ad-^ 
mitted  against  him.  It  is  true,  a  contrary  ruling  was  made  by  the 
king's  bench  in  Senat  Ta  Porter,  7 'Term  R,  158;  but,  notwithstand- 
ing the  positiye  opinion  of  Lord  Eenyon  and  his  assoeiate%  the  prO' 
priety  of  this  decision  may  well  be  questioned.  Indeed,  we  find  it 
difficult  to  reconcile  it  witii  Insurance  Co.  Ta  Newton,  22  WalL,  33, 
in  which  the  proofs  of  4oss  consisted  of  affidarits  giving  the  time^ 
place,  and  circumstances  of  the  insured's  death,  and  the  reeord  of  the 
finding  of  the  jury  upon  the  coroner's  inquest.  These  were  held  ad- 
missible on  behidf  of  the  defendant.  While  the  affidavits  showed 
the  fact  of  deafch,  they  also  riiowed  that  the  deceased  committed 
suicide.  It  was  held  that,  as  they  were  intended  for  the  action  of 
the  company,  the  latter  had  a  right  to  rely  upon  their  truth,  and 
that,  unless  corrected  for  mistake,  the  insured  was  bound  by  them. 
"Good  faith  and  fair  dealing  required  that  the  plaintiff  should  be 
held  to  representations  deliberately  made,  until  it  was  shown  that 
they  were  made  under  misapprehension  of  the  facts,  or  in  igno^ 
ranee  of  material  matters  subsequently  accertained." 

The  fact  that  the  protest  was  not  attached  to  the  proofs  of  loss  is 
immaterial,  for  a  paper  referred  to  and  described  in  a  written  in^ 
strument,  so  that  it  may  be  identified,  is  thereby  made  a  part  of 
the  insfcrument  the  same  as  if  it  were  incorporated  with  it:  In  re 
Com'rs  Washington  Park,  52  N.  X,  131;  Tonnele  ts.  Hall,  4 
N.  T.,  140. 

The  case  of  Senat  vs.  Porter  was  followed  by  the  same  judge  in 
Christian  vs.  Coombe,  2  Esp.,  490,  and  is  usually  cited  by  the  elemen- 
tary writers  upon  marine  insurance  as  settling  the  law  upon  that  sub- 
ject. But  the  tendency  of  the  American  and  some  of  the  more  recent 
English  cases  is  to  hold  that,  wherever  a  party  has  offered  or  made 
use  of  the  statements  of  a  third  person  in  any  legal  proceeding  as 
the  basis  of  a  daim  against  another,  it  may  be  used  as  an  admissioD 
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agaiiiat  him;  thna,  in  Brickell  yb.  Hulse,  7  A-dol.  &  E.,  454,  affidavits 
of  third  persons,  used  by  a  party  on  motion  before  a  judge,  were  held 
to  be  admissible  in  evidence  in  a  subsequent  action  against  the  party 
so  using  them.  The  case  of  AtMns  vs.  Elwell,  45  N.  Y.,  753,  was  an 
action  brought  to  recover  damages  sustained  by  the  plaintiffs  by  the 
fraud  of  the  defendant  on  the  sale  of  a  ship  to  them.  After  the  pur- 
chase, tlie  ship  was  sent  by  the  plaintiffii  to  San  Francisco;  but,  en- 
countering bad  weather,  she  put  into  Bio  Janeiro  in  distress,  where 
a  protest  was  made  by  the  master  before  the  consul  The  defendant 
expressly  denied  making  any  representations  as  to  her  soundness, 
and  offered  in  evidence  the  protest,  as  showing  the  statements  of  the 
master  as  to  the  soundness  and  condition  of  the  ship  at  the  time  of 
the  disaster.  The  court  held  it  to  be  admissible.  ''It  was  a  solemn 
instrument,"  said  the  court,  **  made  by  their  agent,  for  their  benefit, 
in  the  course  of  his  duty.  It  was  used  by  them  in  a  matter  of  im- 
portance to  them  and  others.  It  was  used  by  them  upon  a  question 
which  was  at  issue  in  the  action  then  upon  trial,  viz.,  the  condition  of 
A  vessel  at  the  time  at  which  they  in  this  action  allege  that  she  was 
unsoundL  How  much  weight  should  be  given  to  it  is  not  the  point 
here.  Whatever  weight  it  had,  the  defendants  were  entitled  to,  as 
its  statements,  adopted  by  the  plaintiflh,  and  used  by  them  for  their 
benefit  in  one  instance,  could  not  be  repudiated  by  them  in  an- 
other." See,  also,  1  PhiL  Ev.,  449 :  Patapsco  Ina  Ca  vs  Southgate, 
5  Pet,  622.  In  IVIaiine  Ins.  Co.  vs.  Stras,  1  Munf.,  408;  Patterson  vs. 
Insurance  Ca,  3  Har.  &  J.,  71;  and  Doherty  vs.  Farris,  2  Yerg., 
73, — ^the  protest  was  offered  by  the  plaintiff  and  of  course  was  ruled 
oui 

In  the  view  we  have  taiken  of  this  question,  the  fact  that  the 
master  was  not  the  servant  of  the  plaintiff,  but  of  the  Owen  Sound 
Steamship  Company,  becomes  immaterial,  since  the  plaintiff^  by 
maldng  the  protest  a  part  of  the  proofis  of  loss,  has  adopted  and 
made  it  its  own.  It  is  not  admitted  at  all  upon  the  principle  of 
agency. 

2.  The  fact  that  the  words  ''fogs  and  defective  compass"  are  not 
contained  in  the  written  part  of  the  protest  setting  forth  the  facts  of 
the  disaster,  but  are  interUned  in  the  printed  part,  does  not  affect  the 
admissibility  of  the  protest;  but  we  think  it  meets  the  objection  made 
to  the  statements  of  the  master  at  the  time  the  protest  was  made. 
The  witness  Waggoner,  in  answer  to  the  question  whether,  at  the 
time  the  protest  was  made^  the  attention  of  the  master  was  called  to 
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the  fact  that  the  compass  was  defective,  was  permitted  to  answer  that 
the  master  said  that  the  compass  was  ''  a  little  out,"  and  that  he  laid 
the  disaster  solely  to  the  compass.  This  testimony  was  objected  to 
upon  the  same  ground  as  the  protest,  viz.,  that  it  was  the  admission 
of  an  agent  after  the  event,  and  not  a  part  of  the  res  gestsB;  and  that 
.  it  was  not  admissible  to  contradict  the  testimony  of  Captain  Mc- 
Gregor, because  his  attention  had  not  been,  called  to  it  upon  cross- 
examination.  But  we  think  it  was  competent,  in  connection  with 
the  fact  of  making  the  protest,  to  show  that  the  attention  of  the 
master  was  called  to  the  subject  of  the  defective  compass,  and  that 
the  words  "  fogs  and  defective  compass  "  were  inserted  in  the  pro- 
test with  his  knowledge.  The  statements  were  made  in  giving  in- 
structions to  the  notary  with  respect  to  the  protest,  which  was  in 
itself  an  official  act  and  strictly  within  the  line  of  the  master's  duty, 
and  hence  these  statements  do  not  fall  within  the  ruling  in  Packet 
Co.  vs.  Clough,  20  Wall,  628,  or  Insurance  Co.  va  Mahone,  21  Wall., 
152,  and  the  numerous  other  cases,  wherein  admission  made  after 
the  event,  and  not  in  connection  with  the  performance  of  any  official 
act,  were  excluded.  We  think  the  admissibility  of  this  testimony  is 
rather  controlled  by  the  cases  of  Kirkstall  Brewery  Co.  vs.  Fumess 
Ry.  Co..  L.  R.  9  Q.  B.,  468;  Railroad  Co.  vs.  Butman,  22  Kan.,  639; 
Xenia  Bank  vs.  Stewart,  114  U.  S.,  224;  s.  c.  5  Sup.  Ct.  Rep.,  846; 
Morse  vs.  Connecticut  R.  Co.,  6  Gray,  460;  Dowdall  vs.  Pennsylvania 
R.  Co.,  13  Blatchf ,  403.  In  all  these  cases  the  statements  related  to 
a  past  transaction,  but  they  were  made  in  connection  with  an  act 
itself  within  the  scope  of  the  agent's  duty,  and  were  admitted  upon 
that  ground.  In  this  case  the  admission  is  no  broader  than  the 
statement  of  the  master  upon  the  stand  that  he  could  account  for 
the  loss  in  no  other  way;  but  it  shows  that  his  attention  was  directed 
to  that  feature  of  the  case  at  the  time  the  protest  was  made,  and 
that  it  was  not  inserted  by  the  notary  upon  his  own  motion. 
Indeed,  he  testified  that  he  had  the  words  inserted  himself.  Under 
these  circumstances,  it  is  difficult  to  see  how  the  plaintiff  was 
prejudiced  by  its  admission.  If  we  suppose  it  to  have  been  ruled 
out,  the  testimony  of  the  master  as  to  the  defective  condition  of 
the  compass  would  still  remain,  and  the  general  purport  of  the  evi- 
dence would  be  the  same,  even  if  the  testimony  were  technically 
incompetent  The  plaintiff  suffered  no  injury  by  its  admission,  and 
has  therefore  no  legal  cause  for  complaint:  Cooper  vs.  Coates,  21 
WaU.,  105;  Allen  vs.  Blunt,  2  Wood  &  M.,  128. 
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3.  Objection  was^also  made  to  the  admission  of  the  Canadian 
statute  requiring  moderate  speed  in  a  fog,  upon  the  ground  that  it 
was  intended  to  apply  only  to  cases  of  collision,  aild  also  because  the 
statutes  of  Canada  are  not  enforceable  in  this  court.  The  objection 
is  without  force.  The  act  is  entitled  '*  An  act  to  make  better  pro- 
vision respecting  the  navigation  of  Canadian  waters;"  and,  while  it 
is  intended  primarily  to  lay  down  certain  regulations  for  the  pre- 
yention  of  collisions,  the  provisions  of  the  act  are  general,  and 
require  the  observance  of  the  regulations  under  aU  circumstances. 
We  are  cited  to  no  authority  that  acts  of  this  description,  and  they 
are  universal  in  all  maritime  countries,  are  limited  in  their  applica- 
tion. In  the  Case  of  Kestrel,  4  Asp.,  435,  the  act  wa3  treated  as 
obligatory  in  a  proceeding  to  suspend  the  certificate  of  the  master 
of  a  vessel  for  his  negligence  in  permitting  her  to  be  stranded.  The 
Spartan  was  a  Canadian  vessel,  and  was  navigating  Canadian  waters 
between  two  Canadian  ports,  and  was  bound  to  comply  with  the 
laws  of  Canada,  and  the  insurers  must  be  held  to  have  contem- 
plated this  requirement  in  issuing  the  policy:  1  PhiL  Ins.,  Sec  736; 
Peters  va  Warren  Ins.  Co.,  14.  Pet ,  99, 112.  So  far,  however,  as 
the  question  of  speed  is  concerned,  the  point  is  hardly  woi-th  dis- 
cussing, as  the  Canadian  statute  is  the  same  as  our  own  upon  the 
subject.    Indeed,  these  rules  of  navigation  are  now  recognized  as 

'  general  laws  of  the  sea,  and  constituting  a  kind  of  international 
code:    The  Scotia,  14  Wall.  171. 

4.  It  ia  further  claimed  that  the  court  erred  in  charging  the  jury 
that,  "  as  the  Spartan  was  violating  the  statute  laws  of  Canada  in 
running  at  full  spead  in  a  dense  fog,  plaintiff  must  show  affirma- 
tively that  neither  the  speed  of  the  steamer  nor  the  defects  of  the 
compass  could  have  caused  or  contributed  to  the  stranding  of  the 
steamer,  and  that  the  burden  of  proving  a  loss  of  this  kind  is  upon 
the  plaintiffl  There  is  no  presumption  that  the  loss  was  caused  by 
a  peril  insured  against  by  the  defendant."  This  charge  is  claimed 
to  have  been  erroneous,  because  it  puts  the  burden  of  proof  upon 
the  wrong  party.  There  is  no  doubt  of  the  correctness  of  the  gen- 
eral proposition  that,  in  the  absence  of  a  specific  stipulation  in  the 
policy,  the  insurer  is  liable  for  losses  resulting  from  negligence  not 
amounting  to  barratry:  1  Pars.  Ins.  534,  note;  Waters  vs.  Mer- 
chants* Louisville  Ins.  Co.,  11  Pei,  213;  National  Ins.  Co.  vs.  Webster, 
83  111,470;  Fireman's  Ins.  Co.  vs.  Powell;  13  B.  Mon.,  311;  Citizens 
Ins.  Co.  vs.  Marsh,  41  Pa.  St.,  386;  Busk  vs.  Royal  Exch.  Assur.  Co.* 
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2  Barn.  &  Aid.,  73;  Walker  yb.  Maitland,  6  Bam.  A  Aid.,  171; 
Biahop  va  Pentland,  7  Bam.  &  C,  219. 

In  the  American  oases  it  is  broadly  held  that  the  underwriters  are 
liable  for  losses  occasioned  bj  negligence.  In  the  English  eases  it 
is  discussed  in  a  somewhat  misleading  manner  as  a  question  of 
remote  and  proximate  cause,  as  if  the  insurer  would  not  be  liable  if 
the  negligence  were  the  immediate  cause  of  the  loss;  but  we  £nd  no 
case  holding  directly  that  he  would  not  be  so  liable.  The  true 
distinction  seems  to  have  been  between  cases  of  accidental  or  neg- 
ligent stranding,  and  those  wherein  the  stranding  was  one  of  the 
ordinary  and  expected  incidents  of  the  voyage:  Heame  t&  Ed- 
munds, 1  Brod.  &  B.,  388;  Bishop  vs.  Pentland,  7  Bam.  &  C,  219; 
Bayner  vs.  Gk)dmond,  5  Bam.  &  Aid.,  225.  In  the  latter  case  the 
insurers  would  not  be  liable. 

In  this  case,  however,  there  is  an  express  exception  of  all  perils 
and  losses  occasioned  by  the  want  of  ordinary  care  and  skill  in  navi- 
gation, and  all  unseaworthiness.  In  this  connection  we  understand 
it  to  be  the  law  that  the  violation  of  a  statutory  obligation,  or  a 
proved  neglect  to  conform  to  the  requirements  of  good  seamanship, 
followed  by  a  disaster,  raises  the  presumption  that  such  neglect  con- 
tributed to  it  This  has  been  reiterated  so  many  times  in  collision 
cases  as  to  have  become  elementary:  Lownd.  OoL,  88;  The  Oenesee 
Chief,  12  How.,  447,  463;  The  De  Soto,  5  How.,  465;  The  Pennsyl- 
vania, 19  Wall,  136;  The  Fenham,  L.  B.  3  P.  C,  212;  The  Lion,  1 
Spr.,  44,  40;  The  Northern  Indiana,  3  Blatchf.,  92, 106;  The  Leo,  11 
Blatchl,  225;  The  Yoorwarts  &  Khedive,  5  App.  Cas.,  894,  900.  In 
Taylor  vs.  Harwood,  Taney,  437,  444,  the  chief  justice  stated,  in 
general  terms,  that  "  the  omission  of  a  known  legal  duty  is  such 
strong  evidence  of  negligence  and  carelessness  that,  in  every  case  of 
collision  happening  under  such  circumstances,  I  should  iiold  the 
offending  vessel  as  altogether  at  fault,  unless  dear  and  indisputable 
evidence  established  the  contrary."  We  imdetstand  this  principal 
to  be  of  general  application  in  aU  actions  where  the  question  of 
negligence  is  involved:  Shear.  &  B.  Neg.,  §  484.  In  Jetter  vs.  New 
York  &  H.  R  B.,  2  Reyes,  154,  a  charge  that  a  street  car  proceeding 
at  a  rate  forbidden  by  the  city  ordinances  would  render  the  company 
liable,  because  in  such  case  the  accident  would  be  the  result  of  their 
violating  the  city  ordinances,  was  held  to  be  proper,  notwithstanding 
the  decision  to  the  contrary  in  Brown  vs.  Buffalo  &  S.  L.  B.  B.,  22 
N.  Y.,  191;  relied  upon  by  tiie  plaintiff  here.    See,  also,  Massoth  vs. 
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Delaware  &  H.  C,  64  N.  T.,  524;  Langhoff  va  Milwaukee  B.  Co.,  19 
Wis.,  489;  Hayes  vs.  Michigaii  Cent  B.  Co.,  Ill  U.  S.,  228;  s.  c.  4 
Sap.  Ct.  Bep.,  369.  All  the  aathoritieB  are  reviewed  in  an  elaborate 
opinion  in  Grey's  Ex'r  ys.  Mobile  Trade  Co.,  55  Ala.,  387,  and  the 
ease  of  Brown  vs.  Bailroad  Co.,  22  N.  Y.,  191,  distinctly  repudiated. 

The  seventh  section  of  the  Canadian  statute,  already  referred  to, 
provides  expressly  that,  in  case  of  any  damage  to  person  or  property 
arising  from  the  non-observance  by  any  vessel  or  raft  of  any  of  the 
mles  prescribed  in  the  act,  **  such  damage  shall  be  deemed  to  have 
been  occasioned  by  the  willful  de&ult  of  ttie  person  in  charge  of  such 
raft,  or  of  the  deck  of  such  vessel  at  the  time,  unless  the  contrary  be 
proven  or  it  be  shown  to  the  satisfaction  of  the  court  that  the  cir- 
cumstances of  the  case  rendered  a  departure  from  the  rules  nec- 
essary." 

It  is  claimed,  however,  that  this  rule,  enforced  so  often  in  cases  of 
collision  and  in  actions  for  negligence  against  carriers,  should  not  be 
applied  in  actions  upon  policies  of  insurance,  for  the  reason  that  the 
carrier  is  not  exempted  if  his  negligence  contributes  to  the  loss,  not- 
withstanding the  loss  itself  may  be  occasioned  by  a  peril  of  the  sea» 
while  the  insurer  is  liable  wherever  a  peril  of  the  sea  contributes  to 
the  loss,  though  the  ship  may  have  been  placed  in  such  peril  by  the 
negligence  of  the  insured.  If  this  were  true  as  a  universal  proposi^- 
tion,  the  exception  in  the  policy  of  perils  and  losses  consequent  upon 
and  arising  from  or  caused  by  want  of  ordinary  care  and  skill,  would 
be  of  little  or  no  avail,  for  no  matter  how  gross  the  negligence  or 
how  direct  the  loss  consequent  thereon,  if  a  peril  of  the  sea  inter- 
vened to  produce  the  disaster,  the  company  would  be  liable.  The 
exception  is  not  only  of  all  ''losses  and  misfortunes,"  but  of  all 
''perils  "  caused  by  negligence.  The  inference  from  this  is  that  the 
company  would  be  exonerated  notwithstanding  the  immediate  loss 
be  by  a  peril  of  the  sea,  if  such  peril  arose  from  negligence  or  un- 
seaworthinesa  It  is  not  intended,  in  this  connection,  to  impugn  the 
authority  of  the  numerous  cases  which  hold  that,  where  the  neg- 
ligent act  has  ceased  to  operate  at  the  moment  of  the  disaster,  such 
disaster  shall  be  referred  to  the  peril,  rather  than  to  the  negligence. 
Examples  of  such  are  Morrison  v&  Davis,  20  Pa.  St,  171;  Denny  vs. 
New  York  Cent  B.  Co.,  18  Qray,  481;  Daniels  va  Ballantine,  23 
Ohio  St.,  632;  Baib-oad  Co.  vs.  Beeves,  10  Wall,  176;  Souter  vs. 
Baymore,  7  Pa.  St,  415.  But  where  the  negligent  act  continues  to 
be  operative  np  to  the  very  instant  of  the  loss,  we  find  it  difficult  to 
escape  the  condudon  that  is  is  a  "  peril "  caused  by  negligence,  and 
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by  negligence  alone,  even  if  the  loss  itself  were  to  be  attributed  to 
the  peril  rather  than  to  negligence. 

The  cas^  of  Waters  vs.  Merchants'  Louisville  Ins.  Co.,  11  Pet., 
213,  is  a  leading  case  upon  the  question  of  proximate  and  remote 
cause.  The  poHcj  was  general,  containing  no  exception  of  this  kind, 
and  the  court  held  the  company  not  liable  for  barratry,  though 
liable  for  neghgence,  and  that  a  loss  by  fire,  intentionally  set  by  the 
master  and  tiie  crew,  was  a  loss  by  barratry.  "  Such  a  loss,"  says 
Mr.  Justice  Storj%  "  is  a  peril  and  loss  attributable  to  the  barratry 
as  its  proximate  cause,  as  it  concurs,  as  the  efficient  agent,  with  the 
element  eo  instanti  when  the  injury  is  produced.  If  the  master  or  the 
crew  should  barratrously  bore  holes  in  the  bottom  of  the  vessel,  and 
the  latter  should  thereby  be  filled  with  water,  and  sink,  the  loss 
would  probably  be  desmed  a  loss  by  barratry,  and  not  by  a  peril  of 
the  sea  or  rivers,  though  the  flow  of  the  water  should  co-operate  in 
producing  the  sinking."  This  language  appears  to  be  somewhat  in 
conflict  with  that  used  by  the  English  courts,  with  respect  to  proxi- 
mate and  remote  cause,  in  Busk  vs.  Boyal  Exch.  Assur.  Co.,  2  Bam. 
&  Aid.,  73;  Walker  vs.  Maitland,  5  Bam.  &  Aid.,  171,  and  Bishop 
vs.  Pentland,  7  Bam.  &  C,  219.  In  the  subsequent  case  of  Insur- 
surance  Co.  vs.  Transportation  Co.,  12  Wall.,  194,  199,  it  is  said  that, 
"  when  one  of  several  successive  causes  is  sufficient  to  produce  the 
efifect  (for  example,  to  cause  a  loss),  the  law  will  never  regard  an 
antecedent  cause  of  that  cause  or  the  causa  causans.  In  such  a 
case,  there  is  no  doubt  which  cause  is  the  proximate  one,  within  the 
meaning  of  the  maxim.  But  when  there  is  no  order  of  succession 
in  time,  when  there  are  two  coDcurrent  causes  of  loss,  the  predom' 
inating  efficient  one  must  be  regarded  as  the  proximate  when  the 
damage  done  by  each  cannot  be  distinguished." 

It  is  only  within  a  comparatively  few  years  that  the  clause 
exempting  the  underwriter  from  the  consequences  of  negligences 
has  been  introduced  into  marine  policies,  and  hence  cases  involving 
the  construction  of  this  clause  are  not  numerous;  but  we  take  it 
that  wherever,  under  the  ordinary  form  of  a  policy,  tie  insurer 
would  be  exonerated  from  the  consequences  of  a  peril  occasioned  by 
barratry,  he  would,  under  this  clause,  escape  liability  if  the  peril 
were  occasioned  by  the  negligence  of  the  master  and  crew,  and  that 
this  is  a  question  for  the  jury  in  each  case :  Milwaukee  Jly.  Co.  vs. 
Kellogg,  94  XJ.  S.,  469.  This  appears  to  have  been  the  construction 
given  to  a  similar  provision  by  Mr.  Justice  Woods  in  Levi  vs.  New 
Orleans  Ins.  Ass'n,  2  Woods,  63,  which  was  an  action  upon  a  policy 
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to  recover  a  loss  reBizlting  from  a  collision  occasioned  by  the  negli- 
gence of  the  pilot  of  the  insured  vessel  The  fault  committed  by 
the  vessel  was  in*  the  non-observance  of  a  rule  or  custom  of  the  river, 
that  ascending  boats  should  run  under  the  points  near  the  shore,  so 
as  to  avoid  the  current,  while  descending  boats  followed  the  main 
channel  of  the  river,  so  as  to  take  advantage  of  the  current.  The 
policy  provided  that  the  boats  should  be  navigated  "  free  from  any 
loss  or  damage  by  barratry,  or  by  the  negligence  of  those  in  charge 
of  the  boat,  at  or  before  the  time  of  any  accident  or  disaster;"  and 
it  was  held  that,  as  there  was  negligence  in  the  management  of  the 
insured  vessel  at  the  time  of  the  collision,  there  could  be  no  recov- 
ery. See,  also,  St.  John  vs.  American  Mut.  Ins.  Co.,  11  N.  T.,  619; 
Lund  va  Tyngsboro,  11  Cush.  663;  Butler  vs.  Wildman,  3  Bam  & 
Aid.,  398L 

In  Thompson  vs.  Hopper,  6  El.  &  Bl.,  937,  which  was  an  action 
upon  a  time  policy,  it  appeared  the  plaintiff  sent  thfl  ship  to  sea  in 
an  unseaworthy  state,  and  caused  her  to  anchor  in  the  offing  in  that 
state.  While  there,  she  was  caught  in  a  storm,  and  driven  ashore. 
There  was  evidence  from  which  the  jury  might  have  drawn  the  con- 
clusion that,  although  the  unseaworthiness  was  not  the  immediate 
cause  of  loss^  the  loss  would  not  have  occurred  if  the  ship  had  been 
seaworthy  when  she  went  to  sea.  It  was  held  that  the  defense  was 
made  out  if  the  misconduct  of  the  plaintiff  occasioned  the  loss, 
though  it  was  not  its  immediate  cause.  In  delivering  the  judgment. 
Lord  Campbell  observed: — 

"Is  it  to  "be  said,  then,  that,  to  exempt  the  assurers  from  liability,  the  mis- 
rondnct  of  the  assnred  must  be  the  direct  and  proximal e  cause  of  the  loss? 
W©  think  that,  for  this  purpose,  the  misconduct  noed  not  be  the  causa  causans,' 
hut  that  the  assured  cannot  recover  if  their  conduct  was  causa  siue  qua  nou. 
In  thai  case  they  have  brought  the  misfortune  upon  tliemselves  by  their  own 
misconduct,  and  they  ought  not  to  he  indemnitied.  llie  very  object  of  ia- 
surance  is  to  indemnify  against  fortuitous  losses  which  may  occur  to  men 
who  conduct  themselves  with  honesty  and  with  onlinary  prudence.  If  the 
misconduct  is  the  efllcient  cause  of  loi»s,  the  iu»urers  are  not  liable.^ 

In  lonides  vs.  Universal  M.  Ina  Co.,  14  C.  B.  (N.  S.),  279,  a  policy 
of  insurance  on  a  ship-load  of  coffee  contained  the  words:  "Free 
of  capture,  seizure  and  detention,  and  aB'  the  con£equences  thereof, 
and  of  any  attempt  thereat,  and  free  from  all  consequences  of  hos- 
tilities, riots,  and  commotions."  The  ship  was  wrecked  on  Cape 
Hatteraa,  where  there  was  a  light-house,  the^  light  of  which,  however. 
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had  been  extinguished  by  the  Confederates.  A  large  portion  of  the 
cargo  might  have  been  saved  had  not  the  Confederates  prevented  it. 
It  was  held  that  there  was  a  total  loss,  by  perils  of  the  sea,  of  that 
portion  of  the  cargo  which  cordd  not  have  been  saved,  notwithstand- 
ing the  hostile  extinguishment  of  the  light,  but  that  the  loss  of  that 
part  which  might  have  been  saved  but  for  the  intei*ference  of  the 
Confederates  vras  a  consequence  of  hostilities,  within  the  exception 
of  the  policy,  and  therefore,  as  to  that  portion,  the  insurers  were  not 
liable.  The  case  is  a  very  instructive  one  upon  the  subject  of  prox- 
imate and  remote  cause,  and  apparently  is  in  full  accord  with  that 
of  the  supreme  court  in  the  case  of  Waters  vs.  Merchants'  Louisville 
Ins.  Co.,  11  Pet,  213. 

We  see  nothing  inconsistent  with  these  cases  in  the  subsequent 
ones  of  Dudgeon  vs.  Pembroke,  1  Q.  B.  Div.,  96,  s.  c,  2  App.  Caa, 
284,  and  West  Indies,  etc.,  Co.  vs.  Home,  etc.,  Ins.  Co.,  6  Q.  B.  Div., 
51.  Nor  are  we  much  impressed  with  the  distinction  drawn  in  one 
or  two  cases  between  actions  upon  bills  of  lading  and  upon  poUcies 
of  insurance,  with  respect  to  the  liability  of  the  defendant  for  losses 
occasioned  by  a  peril  of  the  sea.  This  distinction  seems  to  be 
repudiated  in  the  case  of  The  Portsmouth,  9  WalL,  684,  and  even  if 
sound,  is  without  force  in  the  construction  of  the  policy  in  this  case. 
Few  of  the  English  cases  are  of  any  value,  as  their  policies  do  not 
seem  to  contain  the  proviso  exempting  the  underwriter  from  penis 
and  losses  occasioned  by  neghgence  and  unseaworthinesa 

We  have  found  it  impossible  to  reconcile  our  views,  as  to  the 
proper  construction  of  this  policy,  with  the  opinion  of  the  Illinois 
court  of  appeals  in  Greenwich  Ins.  Co.  vs.  Baab,  11  Bradw.,  636,  in 
which  it  was  held,  under  a  policy  of  this  description,  that  the  under- 
writer was  liable  notvnthstanding  the  loss  was  produced  by  the  want 
of  care  in  the  navigation  of  the  vessel.  The  cases  of  the  National 
Ins.  Co.  vs.  Webster,  83  BL,  470,  and  the  others  cited  in  support  of 
this  conclucaon,  are  not  controlling,  as  the  policies  in  none  of  them 
contained  this  provision.  We  think  the  learned  court  was  misled 
by  the  language  of  the  early  English  cases. 

We  have  no  criticism  to  make  of  Western  Ins.  Co.  vil  Cropper, 
32  Pa.  St,  351,  and  Commonwealth  Ins.  Co.  vs.  Cropper,  21  Md., 
311,  as  the  question  in  each  catfe  was  as  to  the  extent  of  the  liability 
of  the  company  under  what  was  known  as  the  "  steamboat  clause.'* 
The  opinions  throw  no  light  upon  the  present  controversy. 

Upon  the  whole  we  have  come  to  the  conclusion  that  there  was 
no.error  in  the  instruction  complained  of.    If  there  be  any  signifi- 
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cance  at  all  to  the  exception  of  perils  and  losses  caused  by  negli' 
gence  or  unseaworthiness,  they  surely  ought  to  suffice  for  the 
exoneration  of  the  underwriter  in  a  case  where'a  steamer,  equipped 
with  a  compass  known  to  be  defective,  is  driven  in  a  dense  fog,  with 
unabated  speed,  and  in  direct  violation  of  a  local  statute,  upon  an 
island  lying  but  eight  miles  off  her  usual  track.  To  say  that,  under 
such  circumstances,  the  negligence  or  unseaworthiness  was  not  the 
proximate  or  efficient  cause  of  the  peril  or  loss  seems  to  us  a  dis' 
tmction  too  subtile  and  refined  for  the  ordinary  apprehension.  It 
is  difficult  to  conceive  of  a  loss  by  negligence  or  unseaworthiness, 
unconnected  with  a  sea  periL  But  under  this  policy,  if  the  peril  be 
so  produced,  the  subsequent  loss  is  within  the  exception.  The 
question  as  to  the  cause  of  the  loss  was  fairly  left;  to  the  jury,  and 
we  see  no  reason  to  differ  from  their  finding. 

6.  That  the  court  erred  in  charging  the  jury  that  "  if  there  were 
any  defects  in  the  compass,  known  or  unknown,  rendering  it  unsafe 
or  unsuitable  for  use  in  Lake  Superior,  and  the  stranding  of  the 
vessel  was  caused  by  or  consequent  upon  or  arose  from  such  defects 
in  the  compass,  the  vessel  was  not  seaworthy  for  Lake  Superior 
navigation,  whatever  her  fitness  for  navigation  elsewhere,  and  the 
plaintiff  cannot  recover."  It  may  be  assumed  that  there  is  no  im- 
plied wairanty  of  seaworthiness  in  a  time  x>olicy,  and  the  mere  &ct 
that  the  vessel  was  unseaworthy  would  not  preclude  a  secovery  in 
case  of  a  loss  unconnected  vnth  the  defect;  but  the  policy  contains 
an  express  exception  of  liability  for  losses  occasioned  by  this  cause, 
and  whether  it  was  known  or  unknown  would  be  immaterial.  The 
exception  amounts  to  a  warranty  that  the  loss  shall  not  be  caused 
by  unseaworthiness,  and  the  ignorance  of  the  owner  of  the  defect  in 
the  compass  would  not  affect  his  right  to  recover:  The  Glenfruin, 
5  Asp.,  413;  Work  vs.  Leathers,  97  U.  S.,  379;  1  Pars.  Ins.,  337,  368. 

This  covers  all  the  points  made  in  the  briefs  of  counsel  The 
motion  for  a  new  trial  must  be  denied,  and  judgment  will  be  entered 
upon  the  verdict. 
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SUPEEME  COUET  OF  OHIO. 


MANHATTAN  LIFE  INS.  CO. 

vs. 

SMITH* 

Where,  by  the  termfl  of  a  contract  of  life  Insurance,  the  beneficiary  named  in 
the  policy  is  entitled  to  participate  in  the  profits,  a  portion  of  which,  in 
the  form  of  dividends,  is  to  be  applied  each  year  in  reduction  of  premiums, 
and  it  has  been  the  unifomi  practice  of  the  company  to  give  timely  notice 
of  the  amount  of  premium,  amount  of  dividends,  and  of  the  balance  to  bo 
paid  in  cash,  and  the  company  neglects  to  give  such  notice,  having  knowl- 
edjre  of  the  residence  of  the  beneticiary,  and  by  reason  thereof  a  premium 
is  not  paid  at  the  time  specified  in  the  policy,  the  company  cannot  set  up 
such  failure  to  pay  as  a  defense  to  a  recovery  upon  the  policy,  althougn 
by  its  terms  the  same  is  to  be  forfeited  in  case  of  failure  to  pay  a  premium 
upon  any  of  the  dates  stipulated  therein. 

In  such  case,  where  the  company  has  uniformly  sent  the  notioes  to  the  insured 
(the  husband  of  the  beneficiary)  and  he  has  made  payment  of  premiums 
from  year  to  year,  the  law  will  treat  him,  in  making  such  payments,  as 
agent  for  the  wife,  but  where  it  is  shown  to  the  company  by  letters  from 
the  husband  very  shortly  after  notice  sent,  that  he  and  the  wife  have  sep" 
arated,  she  having  commenced  a  proceeding  for  alimony  against  him,  and 
that  he  is  desirous  of  having  the  policy  changed  and  made  payable  to  his 
estate,  the  company  is  not  Justitied  in  treating  him  as  her  agent,  for  the 
purpose  either  of  receiving  notice  for  her,  or  of  making  a  surrender  of  the 
policy. 

And  in  snch  case  an  attempt  by  the  husband,  without  knowledge  of  the  wife, 
to  surrender  the  policy  to  the  company  is  inoperative,  and  the  rights  of  the 
wife  are  not  thereby  impaired. 

Where,  in  such  case,  the  company  repudiates  the  contract,  and  by  its  course 
of  conduct  clearly  indicates  that  a  tender  of  the  premium  after  the  death 
of  the  insured,  if  made,  would  not  be  accepted,  a  failure  to  make  such 
tender  will  not  bar  a  recovery  on  the  policy. 

Motion  for  leave  to  file  petition  in  error  to  the  Superior  Court  of 
Cincinnati. 

The  material  facts,  as  shown  by  the  record,  are  as  follows  :  June 
4, 1863,  the  Manhattan  Life  Insurance  Company  issued  to  Eosehannah 
Smith  an  ordinary  life  policy  upon  the  life  of  her  husband,  John  W» 
H.   Smith,  of  Cincinnati,  Ohio,  for  three   thousand  dollars.      The 

*  Opiuion  med,  March  9,  Ui86. 
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premium,  $75,  was  payable  June  4th  of  each  year,  the  beneficiary 
being  entitled  to  participate  in  the  profits,  and  the  dividend  each 
year  to  be  deducted  from  the  premium.  The  policy  contained  a 
forfeiture  clause  to  the  effect  that  if  the  premiums  should  not  be 
paid  when  due  the  company  should  not  be  Kable  for  payment  of  the 
sum  assured,  or  any  part  thereof,  and  the  policy  should  cease  and 
determine.  The  application  is  in  the  name  of  the  wife.  The  first 
premium  was  acknowledged  as  being  received  from  her,  and  future 
premiums  were  to  be  paid  by  her.  The  husband  kept  the  policy  in 
his  possession  and  transmitted  to  the  company  the  premiums  until 
and  including  the  premium  due  June  4, 1879.  In  that  year  Smith 
and  his  wife  had  difficulty,  and  in  the  month  of  October  she  com- 
menced an  action  in  the  court  of  common  pleas  of  Hamilton  County 
against  him  for  alimony.  They,  at  that  time  parted,  and  did  not 
afterward  resume  marital  relations.  Both  Uved  in  the  city  of  Gin' 
cinnati,  which  had  been  their  home  during  the  existence  of  the  pol- 
icy, he  being  engaged  in  business  at  the  corner  of  Fifth  Street  and 
Central  Avenue.  In  the  month  of  April,  1880,  the  husband  received 
a  notice  from  the  company  dated  April  24th,  informing  him  that  the 
premium  would  be  due  the  4th  of  June  following,  and  making  this 
statement :  Premium  $75;  less  dividend,  $24;  cash  to  be  paid,  $51. 
The  company  had  uniformly  sent  him  a  notice  each  year  about  the 
same  length  of  time  before  June  4th,  containing  a  similar  state- 
ment,*" showing  amount  of  premium,  amount  of  dividend,  and  bal- 
ance to  bo  paid  in  cash,  and  the  amount  paid  was  uniformly  the 
annual  premium  less  the  dividend  for  the  year. 

Upon  receipt  of  notice,  Smith  wrote  the  company  under  date  of 
April  27,  asking  if  there  was  any  way  in  which  he  could  have  the 
policy  transferred;  that  he  did  not  desire  to  continue  it  in  his  pres- 
ent form,  as  his  wife  was  otherwise  provided  for,  and  asking  if  he 
could  get  a  paid-up  policy.  To  this  the  company  replied  that  the 
only  change  that  could  be  made  was  to  issue  a  paid-up  policy  in  its 
stead  for  $810,  without  profits,  and  that  if  he  wished  this,  to  forward 
the  policy  and  renewals  prior  to  June  4.  Smith  replied  by  letter,  of 
which  the  following  is  a  ci  »py  : — 

**  Cincinnati,  May  3,  1880. 
"  Deab  Sir  :  In  reply  to  your  favor  of  April  29,  in  regard  to  paid- 
up  policy,  would  say  I  desire  to  have  it  changed,  and  inclose  the 
policy  and  renewals  as  requested.  I  will  say  that  my  wife  has  sepa- 
rated from  me,  and  sued  for  alimony  on  the  charge  of  not  having 
provided  for  her.    This  is  notoriously  false,  but,  of  course,  does  not 
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paiticalarly  interest  joii.  I  greatly  desire  that  iiie  policy  should  be 
made  payable  to  my  estate^  if  it  can  be  done,  but,  as  I  am  obliged  to 
provide  for  her  with  alimony,  or  otherwise  support  her^  and  as  she 
is  no  longer  a  wife  to  me,  I  desire  my  children  to  hare  the  benefit,  if 
any.  Some  of  the  renewal  receipts  have  been  mislaid,  but  I  return 
the  last'' 

This  elicited  from  the  company  a  letter  dated  If  ay  6,  acknowledge 
ing  receipt  of  the  x>o^<^J)  stating  that  *'  no  change  can  be  made  in 
this  imtil  the  4th  day  of  June  next,  at  which  time  we  will  give  it  our 
attention,"  adding  ttiat  all  the  renewal  receipts  had  not  been  re« 
turned,  and  requesting  that  careful  search  for  the  others  be  made, 
and  that  they  be  forwarded. 

May  19,  he  wrote :  **  Replying  to  yours  of  the  6th,  I  herewith  in* 
dose  you  all  the  certificates  that  I  have  been  able  to  find."  On  the 
26th  the  company  again  wrote  to  him :  "  We  notice  that  the  re* 
newal  receipts  for  the  years  1865, 1869,  1870,  1871,  1873, 1874,  and 
1877  are  missing,  and  request  that  you  make  a  search  for  them,  and 
failing  to  find  them,  that  you  make  an  affidavit  stating  the  circum- 
stances of  the  loss,  and  that  search  had  been  made."  This  ended 
the  correspondence,  and  nothing  further  appears  to  have  been  done 
during  Smith's  life.  Bosehanna^  Smith  was  not  consulted,  and  had 
no  knowledge  of  these  negotiations.  He  died  on  the  11th  of  Janu- 
ary following. 

Besides  the  dividends,  the  policy  earned  additions  yearly;  so  that 
at  the  time  of  the  attempted  surrender,  Mrs.  Smith  would  have  been 
entitled,  upon  surrender,  to  a  paid*up  policy  for  over  eight  hundred 
dollars.  No  paid-up  policy  for  any  amount  had  been  in  fact  written 
up  to  the  date  of  Smith's  death. 

Bosehannah  Smith  was  aware  that  a  policy  in  this  company  on 
her  husband's  life  for  her  benefit  had  been  issued.  She  did  not 
know  its  date,  though  she  knew  it  had  been  in  existence  a  good 
many  years,  nor  did  ^e  know  the  amount  of  the  premium,  nor  when 
due.  She  received  no  notice  from  the  company  at  any  time,  or  from 
any  source,  as  to  the  premium  due  June  4, 1880,  nor  did  she  know 
that  any  premium  remained  unpaid  until  a  short  time  before  suit 
brought.  She  has  not  paid  that  premium,  nor  tendered  it,  except 
that  in  her  petition  she  offers  to  pay  it  in  any  way  the  court  may  di- 
rect No  notice  of  any  intention  to  forfeit  the  policy  was  given 
her  by  the  company.  During  the  summer  of  1880,  and  afterward, 
the  company  had  an  agent  at  CincinnatL  Mrs.  Smith  continued  to 
reside  there,  and  her  place  of  residence  was  easily  ascertainable. 
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This  action  is  brought  on  the.  original  policy  to  recover  the  three 
thousand  dollars  therein  stipulated  to  be  paid  upon  the  death  of 
John  W.  H.  SmitL  A  verdict  was  rendered  against  the  company 
for  the  above  amount,  less  the  premium  due  June  4, 1880,  and  in- 
teresty  upon  trial  in  the  superior  court  Motion  for  new  trial  was 
reserved  for  decision  of  that  court  in  general  term.  There  the  mo- 
tion was  overruled  and  judgment  entered  on  the  verdict. 

McGuFFET  &  MoBBiLL,  for  the  Matwiu 

John  W.  Hebron,  Conlra. 

Speab,  J. 

At  the  outset  we  inquire  :  Had  the  husband,  independent  of  any 
relation  as  agent  for  the  wife,  power  to  surrender  the  policy  ?  He 
could  stop  paying  premiums.  That  would  have  left  the  wife  to  con- 
tinue the  policy  in  force  for  its  full  amount  by  herself,  making  pay- 
ment of  premiums;  or,  she  could  have  declined  to  pay  and  receive  a 
paid-up  policy  for  a  lesser  amount,  and  this  she  would  do,  not  by 
the  grace  or  favor  of  the  company,  nor  yet  by  virtue  of  any  new 
agreement  with  the  company,  but  by  force  of  the  original  contract 
and  the  law  applicable  thereto. 

It  is  now  too  weU  settled  to  admit  of  dispute  that  a  beneficiary  for 
whose  benefit  a  promise  has  been  made  by  one  upon  a  sufficient 
consideration  moving  from  a  third  person,  may  maintain  an  action 
upon  that  promise;  and  if  the  beneficiary  has  acted  on  the  promise 
so  as  to  have  changed  position  or  acquired  a  vested  right,  the  con- 
tract cannot  be  changed  without  his  consent.  The  case  at  bar  is  a 
stronger  case  than  the  one  supposed  in  that  the  application  was 
made  in  the  name  of  the  wife  and  the  contract  itself  made  directly 
with  her,  though  the  risk  was  on  the  life  of  the  husband.  There 
was  value  in  the  policy,  and  at  least  to  that  extent  the  wife's  right  in 
it  was  a  vested  right.  She  was  the  beneficiary  named  in  it,  and  upon 
both  reason  and  authority  we  think  it  clear  that  no  new  contract  or 
arrangement  of  any  kind  which  affects  the  vested  rights  of  the  ben- 
eficiary in  the  poKcy  can  be  made  with  the  company  alone  by  the 
insured :  Bliss,  Life  Ins.,  sees.  337,  345,  571,  and  the  cases  cited  by 
counsel  abundantly  sustain  this  position.  We  conclude  that  the 
husband  in  this  case  had  no  power  to  surrender  the  policy  merely 
because  he  was  the  insured  party  and  had  paid  premiums.  Had  he 
any  other  standing  regarding  the  transaction  which  gave  him  such 
right  ?  In  the  payment  of  premiums  he,  in  law,  was  her  agent.  If 
he  had  the  right  to  act  for  her  at  all  it  was  because  of  this  relation  as 
agent.    Was  he  her  agent  at  the  time  he  attempted  to  surrender  this 
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policy  ?  And  what  was  the  company,  with  the  knowledge  famished 
by  the  letters  as  to  his  attitude  toward  his  wife,  bound  to  under*- 
stand  ?  By  his  letter  of  April  27,  in  which  he  inquired  if  the  policy 
could  be  transferred,  he  gave  the  company  to  understand  that  he 
was  seeking  a  result  on  the  face  of  the  transaction  inconsistent  with 
her  interests.  This  was,  of  itself,  significant  and  suggestiYe.  And 
when  it  was  followed  by  the  letter  of  May  3,  giving  the  information 
that  his  wife  had  separated  from  him  and  sued  for  alimony,  and  re- 
newing his  request  that  the  policy  be  made  payable  to  his  estate  be- 
cause  he  was  obliged  to  provide  her  with  aUmony,  and  because  she 
was  no  longer  a  wife  to  him,  it  is  idle  to  claim  that  the  company 
was  not  apprised  of  ^ts  from  which  it  was  bound  to  presume  that 
his  relation  of  agent  had  ceased.  He  could  not  have  made  the  fact 
clearer  had  he  included  a  direct  statement  to  that  effect.  The 
relation  of  principal  and  agent  implies  trust,  confidence.  H^re  was 
antagonism,  and  a  direct  effort  to  sacrifice  her  rights  for  his  benefit. 
The  company  was  bound  to  know  that  as  agent  he  could  not  law- 
fully do  that.  The  husband  not  having  any  authority  then,  either 
by  reason  of  having  paid  premiums,  or  by  his  position  as  the  in- 
sured in  the  policy,  nor  yet  as  agent  for  the  wife,  to  make  a  surren- 
der, it  follows  that  the  attempted  suirender  of  thcT  policy  was 
inoperative,  and  that  the  rights  of  the  beneficiary  were  not  impaired 
by  the  attempt. 

But  the  company  claims  that,  independent  of  the  question  of  sur- 
renier  there  can  be  no  recovery  beyond  the  sum  of  $810,  because 
the  policy  was  forfeited  by  the  failure  to  pay  the  premium  due  June 
4,  1880.  To  this  it  is  replied  that  there  could  be  no  forfeiture  with- 
out notice  to  the  beneficiary,  such  as  had  been  unifbrmly  given  dur- 
ing the  entire  life  of  the  policy,  and  that  she  had  not,  up  to  the 
commencement  of  the  suit,  been  notified  either  of  the  amount  of  the 
premium  to  be  paid,  or  of  any  purpose  on  the  part  of  the  company 
to  forfeit  the  policy.  On  this  question  of  notice  the  company  in- 
sists that  the  notice  given  the  husbimd  was  in  law  a  notice  to  the 
wife,  for  that,  whatever  was  the  fact  as  to  his  agency  at  the  time  his 
letters  to  the  company  were  written,  they  do  not  show  when  the  sep- 
aration took  place,  and  for  all  that  appears,  it  was  after  the  notice 
of  April  24, 1880,  was  received  by  him.  We  canfese  we  are  unable 
to  perceive  the  force  of  this  claim.  As  early  as  the  29th  of  April, 
five  days  after  the  notice  was  mailed,  the  company  was  apprised  that 
Smith  was  acting  contrary  to  the  interest  of  Ids  wife,  and  seven 
days  later  a  full  disclosure  of  his  purjiose  was  made.    la  the  light  of 
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these  facts,  and  the  irresistible  inferences  to  be  drawn  from  them,  it 
will  hardly  do  to  claim  seriously  that  the  company  was  justified  in 
assaming  that  he  was  agent  for  the  wife  April  24.  As  matter  of 
fact  the  alimony  suit  had  then  been  pending  about  six  months.  It 
being  shown,  therefore,  that  notice  to  the  husband  was  not  notice  to 
the  wife,  and  it  appearing  further  that  she  had  no  actual  notice,  we 
are  led  to  inquire  what  effect  this  state  of  facts  has  upon  the  rights 
of  the  parties. 

It  will  be  borne  in  mind  that  by  the  contract  Mrs.  Smith  was  en- 
titled to  share  in  the  profits  of  the  company,  and  that,  as  to  part  of 
their  profits  they  were  paid  out  by  annual  dividends,  the  remaining 
portion  being  retained  by  the  company  and  inuring  to  her  benefit 
by  accretions  to  the  policy,  and  that  the  uniform  custom  had  been 
that  the  company  should  give  timely  notice,  not  only  of  the  date 
when  fftie  amount  to  be  paid  as  premium  would  become  due,  but  as 
well  the  amount  of  the  dividend  and  the  amount  of  balance  to  be 
paid  in  cash.  What  dividend  in  any  year  was  declared,  and  what 
amount  could  be  used  to  reduce  the  premium,  were  facts  knovim  to 
the  company,  but  not  to  the  insured.  Without  this  information  the 
insured,  or  beneficiary,  could  not,  in  the  ordinary  course  of  business, 
know  how  much  was  to  be  paid  as  premium  each  year,  and  could 
not,  therefore,  pay  it.  The  case  is  to  be  distinguished  from  one 
where  the  premium  is  a  fixed  amount;  and  from  a  case  slightiy  dif- 
fering, where  though  there  may  be  dividends  which  the  policy- 
holder, at  his  option,  may  haTe  applied  on  the  premium,  there  is  no 
agreement  and  uniform  practice  that  the  dividends  are  to  be  de- 
ducted each  year  from  the  premium  and  the  balance  only  paid  to 
the  company.  It  may,  probably,  be  safely  conceded  that  in  either  of 
the  two  supposed  cases  the  assured  would  have  no  right  to  depend 
upon  a  notice  from  the  company,  not  even  if  the  company  had  or- 
dinarily sent  such  notice.  For  the  very  life  of  successful  life  insur- 
ance depends  upon  prompt  payment  of  premiums,  and  their 
bufiinesB  would  be  thrown  into  utter  confusion  if  companies  had  no 
means  of  protecting  themselves  by  forfeiture  for  non-payment  of 
premiums  But,  while  this  is  true,  the  contract  is  nevertheless  an 
entire  one  of  assurance  for  life,  and  the  payment  of  the  premiums, 
after  the  first,  is  not  a  condition  precedent,  but  a  condition  subse* 
quent,  and  the  parties  may  deal  in  such  way  between  each  other  as 
to  estop  the  company  from  insisting  upon  a  forfeiture  where  it  would 
be  inequitable  for  a  forfeiture  to  be  declared. 

Can  the  company  insiflt  upon  a  forfeiture  in  this  case  ?    The  pre- 
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miums  were  paid  regularly  for  sixteen  years;  the  company  under- 
took to  make  a  new  contract  with  a  person  wholly  without  authority 
to  act  for  Mrs.  Smith,  ignoring  her  altogether;  her  residence  was 
given  in  the  appUcation  as  at  Cincinnati,  and  the  presumption  would 
be  that  she  continued  to  reside  there;  the  exact  place  of  residence 
was  not  hard  to  find;  the  company  had  an  agent  in  the  city  all  the 
time,  and  could,  without  trouble,  have  given  her  notice,  but  no  ef- 
fort, even  of  the  slightest  character,  was  made  to  acquaint  her  with 
that  which  she,  of  all  persons,  was  interested  in  knowing  and  en- 
titled to  know.  Courts  are  liberal  in  construing  transactions  in  fa- 
vor of  the  avoidance  of  a  forfeiture.  There  are  no  presumptions  in 
favor  of  a  right  by  forfeiture,  for  forfeitures  are  abhorred  in  equity 
and  are  never  favored  in  law.  Upon  the  facts  shown,  it  appears 
manifest  that  the  claim  of  the  insurance  company  is  inequitable,  and 
we  are  of  opinion  that  it  is  not  maintainable  in  law.  > 

A  recent  case  decided  by  the  Supreme  Court  of  the  United  States 
is  believed  to  entirely  cover  the  question,  here  involved  as  to  the  ef- 
fect of  failure  to  give  notice.  We  refer  to  Phcenix  Ins.  Co.  vs.  Dos- 
ter,  106  U.  S.,  30,  and  quote  from  it  sufficiently  to  show  its 
application  to  the  case  at  bar.  The  policy  was  issued  September, 
1871,  upon  the  life  of  Jackson  Biddle,  in  consideration  of  the  pay- 
ment by  the  wife  and  children  of  the  insured  (who  were  named  as 
payees  in  the  policy)  of  the  sum  of  $215,  and  the  annual  payment  of 
a  like  amount  on  or  before  the  20th  of  September  in  every  year  dur- 
ing its  continuance,  and  contained  a  stipulation  that  if  the  premium 
be  not  paid  on  or  before  the  day  of  maturity  the  company  should 
not  be  liable  for  any  part  of  the  sum  insured,  and  the  pohcy  to  cease 
and  determine,  all  previous  payments  being  forfeited.  The  policy 
was  upon  the  half-note  plan  which  gave  the  insured  the  right  to 
discharge  one-half  of  the  first  four  pren^iums  by  notes,  and  upon  the 
fifth  and  subsequent  payments  to  have  his  dividends,  if  any,  applied 
in  reduction  of  the  premium.  Notices  were  sent  to  the  insured 
prior  to  the  20th  of  September  in  1872, 1873,  and  1874,  showing 
when  premium  became  due,  amount  of  cash  to  be  paid,  interest  on 
the  notes,  and  amount  for  which  additional  note  was  required. 
Pnor  to  the  20th  of  September,  1876,  notice  to  the  insured  was 
sent  which  stated  amoimt  of  dividend  to  be  applied  in  reduction  of 
that  premiimi,  interest  to  be  paid  on  notes  previously  executed,  and 
the  sum  to  be  paid  in  cash. 

On  the  6th  of  October,  1876,  the  insured  lost  his  life  in  a  rail- 
road accident,  leaving  unpaid  the   premium  "due  on    the  20th  of 
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September  previous,  though  before  starting  from  home  he  had 
made  arrangements  to  pay  the  amount  required  as  soon  as  notice 
was  received.  His  residence  and  post-office  for  more  than  a  year 
had  been  at  Oxford,  Ind.,  which  was  koown  to  the  company's  gen- 
eral agent  at  Chicago.  On  the  4th  of  October,  1876,  there  was  sent 
from  the  general  agent's  office,  addressed  by  mistake,  to  the  in- 
sured at  Fowler,  Ind.  (where  he  never  resided),  a  notice  similar  to 
that  given  in  1876.  This  was  received  by  a  son  of  the  insured  the 
day  the  father  was  killed.  On  the  9th  of  October,  1876,  the  amount 
due  was  tendered  to  the  company's  general  agent  at  Chicago.  He 
decHned  to  receive  it  on  the  ground  that  the  policy  lapsed  by  rea- 
son of  non-payment  of  premium  due  the  20th  of  September,  1876. 

On  the  trial  in  the  circuit  court,  the  court  charged  the  jury, 
among  other  things,  to  the  effect  that  "  if  they  found  from  the  evi- 
dence that  it  had  been  the  invariable  custom  of  the  company  to 
transmit  to  the  insured  a  statement  of  the  amount  of  the  premium 
due,  after  deducting  the  dividend,  with  a  notice  of  the  time  when, 
the  place  where,  and  the  person  to  whom,  the  premium  could  be 
paid,  then  the  injured  had  good  reason  to  expect  and  rely  ou  such 
statement  and  notice  being  sent  to  him  ;  and  that  if  the  company  by 
its  managing  agent,  had  notice  of  the  post-office  address  of  the  insured 
before  the  usual  time  of  sending  out  notice,  but  failed  and  neg- 
lected to  transmit  such  statement  and  notice  until  the  4th  of  Octo- 
ber, and  the  same  did  not  reach  him  or  the  payees  in  the  policy 
until  the  6th,  and  that  the  insured  or  payees  were  ready  and  willing 
to  pay  said  premium  when  notice  and  statement  should  be  received, 
and  by  reason  of  such  failure  to  send  the  notice  and  statement,  and 
oi  that  alone,  the  premium  due  in  September,  1876,  was  not 
promptly  paid;  and  that  in  a  reasonable  time  thereafter  the  payees 
tendered  the  full  amount  of  the  premium,  then  the  policy  did  not 
lapse  or  become  forfeited,  notwithstanding  the  premium  was  not 
paid  on  the  day  named  in  the  policy,  and  in  the  lifetime  of  the  in- 
sured." 

A  judgment  was  rendered  against  the  company  and  the  case  taken 
up  on  error  to  the  supreme  court  The  opinion  was  delivered  by 
Justice  Harlan,  who,  in  commenting  upon  this  part  of  the  charge, 
uses  this  language  :  "  We  are  of  opinion  that  these  propositions  are 
substantially  correct  Nor  do  we  perceive  that  the  ralings  of  the 
court  below  are  in  conflict  with  our  decision  in  Thompson  vs.  Ins. 
Co.,  104  U.  S.,  252.  *  *  *  The  present  case  has  features  which 
plainly  distinguish  it  from  the  Thompson  case.    In  the  former  there 
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was  a  tender  of  the  premium  within  a  few  da^  after  the  death  of 
the  insured,  and  as  soon  as  the  payees  ascertained  the  sum  required 
to  be  paid.  In  the  latter,  the  amount  to  be  paid  was  fixed.  It  was 
not  liable  to  be  reduced  on  account  of  diyidends  or  for  any  other 
reason,  and  the  instured,  therefore,  knew  the  exact  amount  to  be 
paid  in  order  to  prevent  a  forfeiture  of  the  policy.  Now,  although 
the  policy  issued  upon  Kiddie's  life  required  payment  annually  of  a 
specific  sum  as  a  premium,  that  stipulation  must  be  construed  in 
connection  with  the  agreement  set  out  in  the  application,  that  the 
premium  might  be  discharged  pro  tanto  by  such  dividends  as  were 
allowed  to  the  insured  from  time  to  time.  Whether  the  company, 
in  any  particular  year,  declared  dividends,  and  what  amount  was 
available  in  reduction  of  the  premium,  were  facts  known  in  the  first 
instance  only  to  the  company,  which  had  fuU  control  of  the  matter 
of  dividends.  It  certainly  was  not  contemplated  that  the  insured 
should  every  year  make  application,  either  at  the  home  office  or  at 
the  office  of  its  general  agent,  in  order  to  ascertain  the  amount  of 
dividends.  The  understanding  between  the  parties  upon  this  sub- 
ject is,  in  part,  shown  by  the  practice  of  the  company.  Independ- 
ently of  that  circumstance,  and  waiving  any  determination  of  the 
question  whether  the  forfeiture  was  not  absolutely  waived  by  the 
act  of  the  general  agent  in  sending  notice  to  the  insured  after  the 
day  fixed  for  the  payment  of  the  premium  due  September  20,  1876,  it 
was,  we  think,  the  company's  duty  under  any  fair  interpretiation  of 
its  contract,  having  information  as  to  the  post-office  address  of  the 
insured,  to  give  seasonable  notice  of  the  amount  of  dividends,  and 
thereby  inform  him  as  to  the  cash  to  be  paid  in  order  to  keep  ahve 
the  policy.  It  did,  as  we  have  seen,  give  such  notice  in  1876,  and 
received  payment  of  the  amount  due  aiter  the  date  fixed  in  the  pol- 
icy. Within  a  reasonable  time  after  the  notice  for  1876  came,  in 
due  course  of  mail,  to  the  hands  of  one  of  the  payees,  a  tender  of  the 
amount  was  made.  No  such  features  were  disclosed  in  the  Thomp- 
son case,  and  they  are,  as  we  think,  sufficient  not  only  to  distinguish 
the  present  case  from  that  one,  but  to  authorize  the  instructions  of 
which  the  company  complains." 

Undue  importance  must  not  be  given  to  the  fact  of  preparation  by 
the  insured  for  the  payment  of  premium  before  leaving  home.  The 
date  of  leaving  home  is  not  disclosed,  and  for  aught  that  appears  the 
preparation  may  have  been  made  after  the  20th  of  September.  At 
best  its  tendency  was  but  to  show  readiness  on  his  part  to  comply. 
The  fact  is  not  alluded  to  at  all  by  Justice  Harlan  in  his  comments 
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upon  the  action  of  the  court  below.  It  will  be  observed  that  a 
point  of  difference  in  the  two  cases  is  that  in  the  Riddle  case  tender 
was  made;  in  this  case  it  was  not.  But  it  must  be  kept  in  mind 
that  a  notice  which  the  company's  agent  sent  actually  reached  one 
of  the  beneficiaries  the  day  of  his  father's  death,  and  he  had,  there- 
fore, the  information  on  which  to  act.  Mrs.  Smith  had  no  informa- 
tion, and  the  neglect  of  the  company  was  the  cause  of  that  ignorance. 
The  beneficiary  in  the  Riddle  policy  was  apprised  of  the  sum  to  be 
paid,  and  that  it  was  due;  the  beneficiary  in  the  Smith  policy  was 
kept  in  ignorance  of  that  sum  and  of  time  for  payment.  There  are 
other  questions  inyolved  in  the  Riddle  case,  but  they  are  not  be- 
lieved to  at  all  affect  the  case  before  this  court. 

The  action  of  the  company  in  the  case  at  bar  was  in  effect  a  repu- 
diation of  its  promise  to  pay  the  amount  stipulated  in  the  policy. 
Even  had  Mrs.  Smith  learned  the  amount  and  time  of  payment  after 
the  death  of  her  husband,  a  tender  would  have  been  a  useless  cere- 
mony. "  On  general  principles,  when  the  act  of  one  party,  to  whom 
another  is  bound  to  tender  money,  services,  or  goods,  clearly  indi- 
cates that  the  tender,  if  made,  would  not  be  accepted,  the  other 
party  is  released  from  technical  performance  of  his  agreement.  The 
law  never  requires  a  vain  thing  to  be  done  :"  Isham  vs.  Greenham,  1 
Handy,  361.  See  also  Brock  vs.  Hidy,  13  Ohio  St.,  310.  Notice  was 
essential  to  a  forfeiture.  The  company  gave  none,  and  by  its  course 
of  action  waived  the  forfeiture  which  might  have  arisen  by  non- 
payment of  premium  due  June  4, 1880,  and  it  is  now  estopped  from 
setting  it  up. 

We  are  aware  that  the  views  herein  expressed  as  to  the  effect  of 
failure  to  give  notice  are  not  in  accord  with  a  number  of  reported 
cases,  but  they  are  directly  supported  by  the  decision  of  the  highest 
court  in  the  land  and,  inferentially,  by  decisions  of  many  other 
courts,  and  we  believe  they  rest  upon  the  firm  ground  of  sound  prin- 
ciples. 

There  was  no  error  in  the  instructions  given  the  jury  at  the  trial, 
nor  in  the  refusals  to  charge  as  requested,  and  an  examination  of  the 
record  discloses  no  error  in  the  admission  or  exclusion  of  testimony 
prejudicial  to  the  company.  It  follows  that  the  action  of  the  court 
at  general  term  in  overruling  the  motion  for  a  new  trial  and  entering 
judgment  on  the  verdict  was  not  erroneous. 

Motion  overruled. 

Johnson,  J.,  did  not  sit  in  this  case. 
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SUPEEME  COURT  OF  INDIANA. 


From  the  Pidnam  C.  C, 


NORTHWESTERN  MUT.  LIFE  INS.  CO.l 

vs. 

SARAH  S.  HAZELETT.* 

The  copying  of  the  policy  and  application  in  the  transcript  immediately  after 
the  complaint  is  a  sufficient  nling  of  a  copy  with  the  complaint. 

A  printed  stipulation  provided  among  other  things  that  in  case  of  excessive  in- 
temperance the  policy  should  he  aosolutely  forfeited.  Another  stipulation 
which  was  complete  in  itself  provided  that  in  such  case  the  company  mi^ht 
cancel  the  policy  and  ahsolve  itself  from  liability,  except  for  the  surrender 
value. 

Held,  That  a  forfeiture  will  he  enforced  where  required  hy  the  terms,  but 
where  conditions  are  inconsistent  that  most  favorable  to  the  insured  will 
prevail. 

Heldj  That  in  order  to  absolve  itself  from  liability  the  company  must  cancel 
and  a  demurrer  on  the  ground  of  failure  so  to  do  will  be  sustained. 

A  stipulation  providing  that  the  policy  shall  be  void  if  the  insured  die  by  his 
own  hand  whether  sane  or  insane  is  a  protection  to  the  insurer  in  case  of 
voluntary  and  intentional  self-destruction,  but  does  not  apply  to  an  unin- 
tentional death  by  his  own  hand,  or  the  result  of  accident.  A  death  un- 
intentionally resulting  from  an  overdose  of  whisky  is  not  within  the 
provision. 

A  voluntary  act  whose  probable  result  on  account  of  an  enfeebled  condition 
would  be  death,  is  not  a  violation  of  the  provision,  unless  intended  to  have 
that  effect. 

The  burden  of  proof  as  to  answer  iu  application  is  on  the  company. 

Evidence  referred  to  in  a  motion  for  a  new  trial  as  contained  in  a  bill  of  ex- 
ceptions is  not  so  contained  where  no  bill  of  exceptions  was  not  signed  at 
the  time. 

Mitchell,  J. 
Sarah  S.  Hazelett  brought  suit  against  the  Northwestern  Mutual 
Life  Insurance  Company,  to  recover  the    amount   of   a  policy  of 

*  Opinion  nied,  jRuuury  27, 1886. 
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inBDrance  issued  ux>on  the  life  of  her  husband.  The  policy  stipu- 
lates that  upon  due  proof  of  the  death  of  William  J.  Hazelett  the 
sum  of  $3,000  shall  within  a  time  Hmited  be  paid  his  wife,  Sarah 
S.  Hasselett  as  beneficiary.  Issues  were  made  upon  a  complaint 
filed  in  the  court  below,  and  upon  trial  by  a  jury,  a  verdict  was 
returned  upon  which  judgment  was  entered  for  $3,300,  the  amount 
of  the  policy  with  interest. 

The  firsfc  error  assigned  is  that  the  court  erred  in  oyerruling  a 
demurrer  to  the  complaint.  The  only  defect  suggested  in  regard  to 
it  is  that  neither  the  original  nor  a  copy  of  the  policy  is  filed  and 
made  part  thereof,  and  that  a  copy  of  a  policy  follows  in  the  tran- 
script immediately  after  the  complaint;  it  is  contended,  nevertheless 
that  the  transcript  fails  to  show  the  actual  filing  of  a  copy.  The 
policy  which  is  thus  copied  into  the  transcript  conforms  in  all  re- 
spects to  that  described  in  the  complaint,  and  which  it  is  averred 
therein  "is  filed  herewith  and  made  a  part  of  this  complaint" 
Within  repeated  rulings,  this  is  a  sufficient  identification  of  the  in- 
strument sued  on,  and  shows  that  it  was  filed  with  the  complaint, 
Whitworth  vs.  Malcomb,  82  Ind.,  454;  Lentjs  vs.  Martin,  75  Ind., 
228;  Carper  v&  Kitt,  71  Ind.,  24,  and  cases  cited.  The  application 
was  referred  to  in  the  complaint  in  like  manner  and  is  likewise 
copied  into  the  transcript.  It  was  not  necessary  that  a  copy  of  the 
application  should  have  been  filed  with  the  complaint:  Continental 
life  In&  Co.,  vs.  Kessler,  84  Ind.,  310;  Penn  Mut.  Life  Ins.  Co.  v& 
Wiler,  100  Ind.,  92. 

A  demurrer  was  sustained  to  the  first  paragraph  of  the  defend- 
ant's answer.  This  ruling  is  assigned  for  error.  This  answer  sets 
up  as  a  defense  that  the  policy  contained  an  express  stipulation 
that  if  the  assured  should  ever  become  intemperate,  or  so  far  in- 
temperate as  to  impair  health  or  induce  delirium  tremens,  the 
policy  should  become  null  and  void.  It  avers  that  after  the  policy 
was  d^vered  the  assured  did  become  intemperate  to  such  a  degree 
as  to  induce  delirium  tremens.  The  second  clause  of  the  printed 
conditions  upon  which  the  policy  was  accepted,  as  therein  recited, 
contains  among  many  other  prohibitions  in  respect  of  the  conduct 
and  occupation  of  the  assured,  a  prohibition  against  intemperance, 
the  substance  of  which  is  stated  in  the  answer  as  summarized 
above.  This  clause  provides  that  the  doing  of  any  or  all  of  the 
things  prohibited  therein  shall  render  the  policy  null  and  void. 
The  fifth  clause  of  the  printed  conditions  of  the  policy  is  as 
follows: — 
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Fifth.  If  the  said  insured  becomes  habitaidly  intemperate,  or  so  far  intem- 
perate as  either  to  impair  health  or  induce  delirium  tremens,  then  in  either 
such  case  the  company  may  cancel  this  policy,  and  thereupon  be  absol^«d 
from  all  liability  upon  the  same  except  only  the  surrender  value  thereof,  com- 
puted according  to  the  practice  of  the  company,  which  surrender  value  it  may 
pay  on  ike  surrender  of  this  policy  if  applied  for  in  the  lifetime  of  the  in- 
sured, and  within  one  year  from  the  cancellation  of  the  policy. 

In  the  dauBe  first  alluded  to,  intemperance,  to  the  degree  of  im- 
.pairment  of  health,  or  of  inducing  delirium  tremens,  worked  an 
absolute  forfdture.  In  the  other,  the  result  which  was  to  flow 
from  the  same  conduct  was  that  the  insurance  company  might 
•cancel  the  policy,  and  bj  that  means  absolve  itself  fron)  liability, 
except  for  the  ''  surrender  yalue."  The  first  stipulation  is  found  in 
a  printed  clause  in  which  are  contained  numerous  other  conditions, 
the  violation  of  any  one  of  which  was  to  render  the  policy  void. 
The  last  is  a  separate  clause  of  the  contract,  and  is  complete  in 
itself.  It  thus  appears  that  two  stipulations  were  incorporated  in 
the  policy  covering  the  same  subject-matter;  the  producing  that  upon 
certain  conditions  the  policy  should  become  absolutely  void,  the 
other  that  upon  precisely  the  same  conditio&s  the  insurance  com- 
pany might  avoid  the  policy,  and  absolve  itself  from  liability  to  a 
certain  extent  Since  both  of  these  conditions  cannot  stand 
together,  the  inquiry  is  which  shall  prevail  ? 

While  forfeitures  are  never  favored,  yet^  if  upon  a  reasonable  con- 
struction, it  appears  that  the  parties  contracted  for  a  forfeiture  upon 
certain  conditions,  it  only  remains  for  the  courts  to  enforce  the  con- 
tract as  the  parties  have  made  it  It  is  neither  unlawful  nor  against 
public  policy  for  a  contract  of  life  insurance  to  stipulate  that  upon 
certain  conditions  or  contingencies  the  policy  shall  become  void: 
Bloom  v&  Franklin  Life  Ins.  Co.,  97  Ind.,  478;  Douglass  vs.  Knick- 
erbocker Life  Ins.  Ca,  83  N.  T.,  492.  A  forfeiture  wiU  not  be  enr 
forced,  unless  it  is  clearly  demanded  by  established  rules  govern- 
ing the  construction  of  written  agreements.  Where  a  policy  of 
insurance  contains  inconsistent  or  contradictory  provisions,  it  is  the 
rule  that  the  provision  most  favorable  to  the  assured  will  be  adopted: 
Mouler  va  American  Life  Ins.  Co.  Ill  TJ.  S.,  335;  s.  c  4  Sup.  Ct 
Eep.,  466;  National  Bank  vs.  Insurance  Ca,  95  U.  S.,  673.  Courts 
will  construe  a  contract  of  insurance  liberally,  so  as  to  give  it  effect 
rather  than  to  make  it  void.  Conditions  which  create  forfeitures 
will  be  construed  most  strongly  against  the  insurer.  Only  a  stem 
legal  neeesfflty  will  induce  such  a  construction  as  will  nullify  the 
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policy:  Carson  vs.  Jersey  Cifcy  Insurance  Co.,  43  New  Jersey  Law, 
300;  s.  c.  89  Ajner.  Hep.,  584;  Franklin  Life  Ins.  Co.  va  Walace, 
93  Ind.,  7;  Bliss  on  Insurance,  Sec.,  385. 

In  Burkhard  vs.  Travelers  Ins.  Co.,  102  Penna.  St.,  262,  it  was  said: 
**Wlien  a  party  uses  an  expression  of  his  liability  having  two 
meanings,  one  broader  and  the  other  more  narrow,  and  each  equally 
probable,  he  cannot  after  an  acceptance  by  the  other  contracting 
party  set  up  the  narrow  construction."  The  poHcy  before  us  having 
been  presumably  prepared  by  the  company,  and  containing  on  its 
face  inconsistent  or  ambiguous  stipulations  as  to  the  consequences 
which  should  result  from  intemperance,  the  meaning  most  favora- 
ble to  the  assured  must  be  attributed  to  it  This  rule  is  particu- 
larly applicable  in  a  case  like  this,  where  a  forfeiture  is  insisted 
upon.  To  hold  otherwise  would  be  to  give  a  construction  to  the 
contract  which  would  enable  the  insurance  company  to  exercise  its 
option,  after  having  collected  premiums,  to  insist  upon  a  forfeitiure 
or  not  according  to  its  pleasure.  The  consequences  of  intemperance 
were  made  the  subject  of  a  particular,  specific,  and  separate  stipula- 
tion in  which  no  other  subject  is  mentioned;  and,  according  to  well, 
established  rules  of  construction,  when  such  is  the  case,  the  separate 
specific  stipulation  is  to  be  preferred  over  a  general  stipulation  in- 
consistent therewith.  As  there  was  no  averc?ent  in  the  answer  that 
the  insurance  company  had  absolved  itself  from  liability  by  cancel- 
ing the  poHcy  according  to  the  terms  of  the  fifth  stipulation  con- 
tained therein,  the  demurrer  to  the  first  paragraph  of  the  answer 
was  correctly  sustained.  The  demurrer  was  substantially  in  the 
form  of  that  considered  in  the  cases  of  Bennick  vs.  Chandler,  59 
Ind.,  354,  and  State  va  Stone,  75  Ind.,  236,  and  is  subject  to  the 
same  criticisms  as  were  then  made.  It  sufficiently  appears,  however^ 
that  it  was  addressed  to  each  paragraph  of  the  answer  separately: 
Mitchell  vs.  Stinson,  80  Ind.,  234.  It  is,  therefore,  not  a  joint 
demurrer,  as  contended,  to  all  of  the  several  paragraphs  of  answer. 

It  is  assigned  for  error  that  the  court  erred  in  overruling  the 
demurrer  to  the  second  and  third  paragraphs  of  reply.  Both  of 
these  replies  are  directed  to  the  fourth,  fifth,  sixth,  and  seventh  para- 
graphs of  answer.  Each  of  these  paragraphs  of  answer  refers  to  a 
stipulation  which  is  found  in  the  policy,  to  the  effect  that,  whether 
sane  or  insane,  if  the  assured  shall  die  by  his  own  hand,  the  policy 
shall  be  void. 

The  fourth  paragraph  of  answer,  which  fairly  represents  all  the 
others,  charges  in  substance  that  after  the  delivery  of  the  policy 
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the  insured  volunfcarily  entered  upon  a  course  of  dissipation,  by  an 
excessive  use  of  spirituous  and  malt  liquors  as  a  beverage,  whereby 
his  mental  and  physical  powers  were  enfeebled,  and  he  was  rendered 
less  able  to  understand  the  nature  and  probable  result  of  his  own 
acts,  and  that  while  in  such  enfeebled  condition,  and  without  fuUy 
knowing  the  consequences  of  his  acts,  he  procured  and  swallowed 
an  excessive  draught  of  alcoholic  liquor,  from  the  effects  of  which  he 
died  shortly  thereafter.  The  replies  set  up  substantially  that  the 
assured,  prior  to  his  death,  from  causes  over  which  he  had  no  con- 
trol, became  physically  and  mentally  weak  and  diseased,  and  that  he 
resorted  to  the  use  of  spirituous  liquors  as  a  means  of  restoring  his 
health;  that  during  his  physical  and  mental  debility  he  accidentally, 
without  any  intention  of  destroying  his  life,  took  an  overdose  of 
whisky,  from  the  effects  of  which  he  became  sick  and  died;  that 
the  results  which  followed  the  use  of  the  whisky  were  not  expected 
nor  mtended  by  the  assured;  that,  by  reason  of  his  weak  and  debili- 
tated condition,  the  whisky  had  an  unusual,  accidental,  and  unex- 
pected effect  upon  the  assured,  causing  him  to  sicken  and  die,  when 
no  such  result  was  expected  or  intended. 

On  behalf  of  the  appellant  it  is  contended  that,  because  it  is  not 
denied  that  the  assured  voluntarily  entered  upon  a  course  of  dissi- 
pation as  charged  in  the  answer,  and  because  it  is  not  denied  that 
his  weak  and  enfeebled  condition  was  the  result  of  such  dissipation, 
the  replies  do  not  avoid  the  answer,  notwithstanding  the  averments 
therein  contained  that  the  effect  produced  by  the  draught  of  whisky 
was  unexpected,  unintentional,  and  accidental 

It  should  be  stated  that  it  is  averred  in  the  second  paragraph  of 
the  reply  that  the  assured  did  not  use  intoxicating  liquors  so  as  to 
impair  his  strength  or  destroy  his  health.  In  the  third  paragraph 
the  averment  is  that  he  became  physically  and  mentally  diseased 
and  weak  from  causes  over  which  he  had  no  control. 

Stipulations  of  the  character  here  under  consideration  have  been 
the  subject  of  much  discussion,  and  of  frequent  judicial  construction. 
It  seems  to  be  settled  that  such  a  clause  in  a  policy  of  life  insurance 
is  a  protection  to  the  insurer,  in  case  of  voluntary-  and  intentional 
self-destruction  by  the  assured,  whether  sane  or  insane:  Bigelow  vs. 
Berkshire  Life  Ins.  Co.,  93  U.  S.,  284;  Be  Gogorza  vs.  Knicker- 
bocker Life  Ins.  Co.,  65  N.  Y.,  232;  Pierce  vs.  Travelers  Life  Ins. 
Co.,  34  Wis.,  384.  Such  a  clause  has,  however,  no  application  to  a 
case  in  which  death  resulted  by  accident,  or  without  intention  or 
expectation,  even  though  it  was  caused  by  the  hand  of  the  assured. 
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Death  resulting  from  accident,  or  from  an  act  which,  at  the  time 
it  was  entered  upon  or  engaged  in,  was  not  expected  or  intended  to 
produce  that  result,  cannot  be  said  to  be  within  the  meaning  of  the 
poHcy:  Penfold  vs.  Uniyergal  life  Los.  Co.,  86  N.  Y.,  317;  s.  c,  39 
Am.  Bep.  660;  Pierce  ts.  Travelers  Insurance  Co.,  34  Wi&  384; 
Burkbard  va  Travelers  Ins.  Co.,  192  Pa.  St.,  262. 

ThiB  pleadings  under  consideration  involve  no  question  insanity. 
It  is  not  averred  that  the  assured  was  insane.  From  causes  over 
which  he  had  no  control,  a  state  of  mental  and  physical  weakness 
resulted;  and  while  in  that  state  he  took  an  overdraught  of  whisky, 
without  any  expectation  or  intention  of  destroying  his  life.  Death 
was  therefore  the  result  of  an  accident,  and  the  policy  is  not  avoided. 
The  demurrer  to  the  replies  was  properly  overruled. 

It  is  next  contended  that  the  court  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial,  and  under  this  assignment  it  is  insisted 
that  the  verdict  is  not  sustained  by  sufficient  evidence.  Without 
entering  upon  a  discussion  of  the  evidence,  we  thiok  it  does  not 
establish  the  fact  that  William  J.  Hazelett  intentionally  destroyed 
his  own  hfe,  nor  does  it  so  clearly  sustain  any  of  the  defenses  on 
which  the  appellent  relied  as  that  it  can  be  said  the  finding  of  the 
jury  is  not  well  supported  by  the  evidence. 

The  giving  and  refusing  to  give  certain  instructions  were  assigned 
as  ground  for  a  new  trial.  The  objections  which  are  stated  as  per- 
taining to  the  instructions  are,  in  the  main,  of  such  a  general. char- 
acter that  we  are  led  to  conclude  that  no  specific  error  was  apparent 
to  the  appellant's  learned  counsel  Some  of  those  upon  which  error 
is  predicated  were  not  assigned  as  grounds  for  a  new  trial  in  the 
motion  filed  for  that  purpose,  and  are  for  that  reason  not  before  us. 
Where  the  legal  proposition  involved  in  an  instruction  is  not  in 
some  way  stated  in  the  brief  of  counsel,  and  nothing  more  is  done 
than  to  indicate  to  the  court  the  page  of  a  voluminous  record  on 
which  it  may  be  found,  with  some  general  observations  concerning 
it,  the  objections  to  it  will  not  be  considered,  La  Rose  vs.  Logans- 
port  etc.  Bank,  102  Ind.,  332;  s.  c.  1  N.  E.  Bep.,  806. 

Such  of  the  instructions  as  relate  to  the  clause  in  the  policy  which 
provides  that  if  the  assured,  whether  sane  or  insane,  shall  die  by  his 
own  hand,  have  been  sufficiently  considered  in  what  has  been  already 
said  on  that  subject  in  respect  of  the  pleadings.  The  law  of  the  case 
in  that  regard  was  correctiy  interpreted  to  the  jury,  in  conformity 
*  o  what  has  been  expressed  heretofore  in  this  opinion. 

Some  of  the  instructions  prayed  for  by  the  appellant  proposed,  as 
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the  law  applicable  to  one  feature  of  the  case,  that  if  the  act  which 
actually  resulted  in  the  death  of  the  assured  was  Yoluntarily  per- 
formed, and  the  probable  result  of  the  act  was  such  that,  owing  to 
his  enfeebled  condition,  death  was  likely  to  ensue,  then  the  policy 
was  avoided.  We  cannot  assent  that  this  is  a  correct  statement  of 
the  law  as  applied  to  the  policy  under  consideration.  As  already 
stated,  the  clause  alluded  to  does  not  exonerate  the  insurance  com- 
pany from  liability  unless  the  act  which  caused  the  death  of  the 
assured  when  performed,  was  intended  to  have  that  effect.  If  it 
were  otherwise,  it  might  happen  that  any  one  in  the  delirium  of 
sickness,  who  should  do  an  act  with  the  intent,  so  far  as  he  had  any 
intent,  to  restore  himself  to  health,  and  which  under  other  circum- 
stances he  might  know  was  highly  dangerous,  would  nevertheless, 
if  death  should  unexpectedly  ensue,  fall  under  the  contemplation  of 
having  committed  suicide,  or  died  by  his  own  hand.  Thousands  of 
persons  have  doubtless  prematurely  come  to  their  death  by  taking 
a  potion  which  aggravated,  when  the  hope  or  purpose  vwas  that  it 
might  allay,  a  malady  which  distracted  them.  Possibly  a  physician 
could  have  told  them,  or,  in  the  absence  of  the  malady,  they  might 
have  known  themselves,  that  it  was  highly  dangerous,  when  in  an 
enfeebled  condition,  to  take  it.  The  instructions  prayed  for  on  this 
subJQct  were  properly  refused. 

Other  instructions  presented  by  the  appellant  requested  the  court 
to  tell  the  jury  that  certain  answers  to  questions  contained  in  the 
application  for  insurance  constituted  warranties,  and  that  the  burden 
of  proving  the  truth  of  such  answers  was  on  the  plaintiff  In  the 
case  of  John  Hancock  Mut  Life  Ins.  Go.  vs.  Daly,  65  Ind.,  6,  this 
point  was  considered,  and  it  was  there  held,  in  accord  with  the 
general  rule,  that  the  burden  was,  under  like  circumstances,  upon 
the  defendant:  Insurance  Co.  va  Qridley,  100  U.  S.,  614;  Piedmont, 
etc.  Ins.  Co.  vs.  Ewing,  92  U.  S.,  377;  Swick  vs.  Home  Ins.  Co.,  2 
Dill,  160. 

As  causes  for  a  new  trial,  it  is  assigned  that  the  court  erred  in 
admitting  and  excluding  certain  evidence  admitted  and  excluded. 
None  of  the  evidence  thus  admitted  or  excluded  is  identified  in  the 
motion  for  a  new  trial  with  sufficient  certainty  to  present  any  ques- 
tion. The  motion  for  a  new  trial  concludes  with  a  statement  that 
all  the  evidence  improperly  admitted  or  excluded  is  more  particu- 
larly set  out  in  a  bill  of  exceptions  containing  the  evidence.  The 
motion  for  a  new  trial  was  filed  and  overruled  on  the  6th  day  of 
October,  1883,  and  the  bill  of  exceptions  containing  the  evidence  was 
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not  ngned  hj  the  judge  until  November  3d,  1883.  There  was  there- 
fore  no  bill  of  exceptions  such  as  that  referred  to  in  the  motion  on 
file  at  tbe  time  the  motion  for  a  Dew  trial  was  overruled:  Harvey  vs» 
Huston,  94  Ind,  527;  Snyder  va  RiggB,  92  Ind.,  336;  Miller  vs. 
Shriner,  87  Ind.,  141;  Bumes  vs.  Thompson,  91  Ind^  146;  Bad  way 
VR  Waddell,  95  InA,  170. 

Having  thus  considered  all  questions  which  the  record  presentsy 
and  finding  no  error,  the  judgment  is  affirmed  with  costs.. 

JudgmeBit  affirm«dr 


Digitized  by  VjOOQIC 


362  Report  of  DecifnoM.  [.May^ 


COURT  OF  APPEALS  OP  KENTUCKY. 


Appeal  from  Jefferson  Circuii  Court. 


IMPERIAL  FIRE  INS.  Ca,  Etc.,^ 
JOHN  KTERNAN; 


NORTHERN  INS.  CO. 

vs. 

SAME* 

Where  the  policy  describes  the  honse  insured  as  "  occnpied  as  a  family  resU 
dence,"  ffdd,  a  representation  or  at  most  a  warranty  in  presenti,  and  not  a 
continuing  warranty  that  the  house  should  remain  so  occupied. 

The  jury  having  returned  a  special  verdict  and  each  party  claim! og  judgment 
thereon,  the  court  reserved  its  decision  for  four  months  and  then  decided 
for  appellee ;  Held,  appellant  could  not  move  for  a  new  trial  at  any  time  in 
three  days  thereafter,  but  should  have  moved  for  it  in  three  days  after  the 
return  of  the  verdict. 

Habgis  &  Eastin  and  F.  T.  Fox,  Jr.,  for  Appelant, 
WiLLLLM  Lindsay  and  S.  F.  J.  Trabue,  for  Afjpellte. 

Holt,  J» 
The  policy  of  insurance  issued  by  the  appellants  to  the  appellee, 
John  Kieman,  was  for  one  year  from  January  15,  1881;  and  de- 
scribed the  property  as  "  his  two-story,  brick,  sbingle^roof  building, 
occupied  as  a  family  residence/' 

A  subsequent  clause  provided  for  its  becoming  Void  in  these 
words:  "  Or  shall  be  or  become  vacant  or  unoccupied  witbou^t  notice 
to  and  consent  of  these  companies  in  writing." 

*  opinion  filed,  December  17, 1885.— From  Kentucky  Lavf  Beporier, 
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When  insnred  it  was  occupied  as  a  family  residence  by  a  tenant 
of  the  appellee,  and  the  character  of  the  house  was  never  changed; 
but  on  November  26,  1881,  he,  together  with  his  family,  moved  out 
of  it,  although  his  lease  would  not  have  expired  until  in  March 
following;  and  on  December  5, 1881,  it  was  burnt. 

When  the  tenant  removed  the  appellee,  failing  to  obtain  another 
tenant  immediately,  got  a  man  to  stay  in  one  room  of  the  house, 
which  was  furnished  for  the  purpose,  and  who  ate  and  slept  there, 
having  access  to  the  entire  building  for  the  purpose  of  caring  for 
and  watching  it;  and  he  was  so  doing  when  it  was  destroyed. 

The  policy  provided  that  if  the  parties  to  it  differed  as  to  the 
amount  of  any  loss  it  should  be  fixed  by  arbitrators,  whose  written 
award  should  be  binding  upon  the  parties  as  to  the  amount,  but 
should  not  determine  the  liability  of  the  appellants  therefor. 

After  prox>er  proof  had  been  made  of  the  loss  the  parties  by 
written  contract  submitted  the  question  of  amount  to  arbitrators, 
who,  by  an  award  in  writing,  fixed  it  at  $5,602.32.  The  appellants 
failing  to  pay  the  insurance,  which  was  $2,000  by  eaeli  company, 
the  appellant  brought  these  actions  upon  the  policy,  alleging  that  his 
loss  was  $10,000,  and  asking  judgment  in  each  action  for  the  $2,000. 

Subsequently  he,  by  an  amended  petition,  set  up  the  agreement 
to  arbitrate  and  the  award.  The  appellants  seem  at  the  outset  to 
have  mainly  relied  upon  alleged  actual  fraud  upon  the  appellee's 
part;  but  the  testimony  disclosing  his  good  faith,  the  defense  mainly 
urged  by  them  at  last  in  the  lower  court  was,  that  the  policy  became 
inoperative  when  the  house  ceased  to  be  occupied  by  a  family  ;  and 
that  the  words  "  occupied  as  a  family  residence  "  constituted  a  con- 
tinuing warranty  that  the  house  should  be  occupied  by  a  family 
during  the  entire  time  covered  by  the  policy. 

If  this  be  so,  however,  then  the  subsequent  provision  that  the 
policy  should  become  void  if  the  house  should  ''be  or  become 
vacant  or  unoccupied "  was  needlesa  These  words  mean  vnthout 
an  occupant;  and  if  the  words  used  in  giving  the  description  of 
the  property,  "  occupied  as  a  &mily  residence,"  imply  an  under- 
taking that  the  house  should  be  occupied  by  a  family  during 
the  term  of  insurance,  then  we  must  suppose  that  the  insurers  used 
the  subsequent  words  unnecessarily. 

Effect  should  be  given  to  both,  if  they  can  be  reconciled;  and 
both  be  considered  in  construing  the  contract;  but  forfeitures  are 
not  &vored;  and  if  the  language  be  of  doubtful  import,  it  should 
be  construed  most  strongly  against  the  insurer. 
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If  under  our  law  the  words  "occupied  as  a  family  residence" 
could  be  treated  as  a  warranty,  we  think,  in  view  of  the  subsequent 
language,  it  could  only  be  held  to  be  one  as  to  the  use  of  the  house 
in  presentL  But  our  statute  provides  that  ''all  statements  or 
descriptions  in  any  application  for,  or  policy  of  insurance  shall  be 
deemed  and  held  representations  and  not  warranties,  nor  shall  any 
misrepresentation,  unless  material  or  fraudulent,  prevent  a  recovery 
on  the  policy:"  Gen.  Stats.,  p.  968. 

The  parties  must  be  considered  as  having  contracted  with  ref- 
erence to  this  statute,  which  was  upheld  in  the  case  of  the  Ger- 
mania  Insurance  Co.  vs.  Budwig,  etc.,  3  Ky.  Law  Eep.,  712  ;  80 
Ky.  Hep.,  223;  and  the  statement  in  the  policy,  ''occupied  as  a 
family  residence,"  must  be  regarded  as  but  a  representation  as  to 
its  then  use;  and  the  subsequent  words  as  but  an  undertaking  by 
the  insured  that  the  house  should  not  be  without  an  occupant  dur- 
ing the  time  covered  by  the  policy. 

The  motion  of  the  appellants  for  a  peremptory  instruction  in 
their  behalf  in  the  nature  of  a  nonsuit  was  based  upon  a  counter 
view  as  to  the  proper  construction  of  the  terms  of  the  policy. 

It  was  equivalent  to  a  demurrer  to  the  appellee's  evidence;  it 
presented  a  legal  question  only;  and  for  the  reasons  supra  was 
properly  overruled. 

Two  questions  remain  to  be  disposed  of;  first,  was  there,  within 
the  law,  any  motion  for  a  new  trial  ? 

If  not  we  cannot  consider  the  correctness  of  the  special  verdict. 

Second,  if  none,  then  did  the  special  verdict  authorize  the  judg- 
ment? 

No  verdict  save  a  special  one  was  asked,  directed,  or  returned; 
and  it  was  rendered  on  January  13,  1883.  The  following  is  the 
substance  of  the  facts  found: — 

1.  That  the  house  was  covered  by  the  policy. 

2.  That  the  house,  or  a  portion  of  it,  was  occupied  up  to  the  time 
of  the  fire  after  the  tenant  moved  out  of  it. 

3.  Henry  Suter,  a  negro  boy,  occupied  the  house  and  had  access 
to  all  parts  of  it. 

4.  Suter  was  employed  to  occupy  it  and  take  charge  of  it 
6.  Tenant  moved  out  before  his  term  expired. 
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6.  He  did  not  moye  out  with  plaintiff's  consent. 

7.  Plaintiff  attempted  in  good  faith  to  get  another  tenant. 

8.  The  award  of  the  arbitrators  was  $5,602.30. 

A.  Suter  occupied  a  room  attached  to  main  house. 

B.  Suter  was  not  marriedL 

C.  Suter  occupied  said  room  in  charge  of  the  house. 

D.  Suter  occupied  it  as  a  family  residence. 

E.  Plaintiff  gave  no  notice  to  defendant  that  the  house  was 
vacant  or  unoccupied. 

F.  Defendant  did  not  consent  to  said  vacancy. 

G.  There  were  household  goods  and  furniture  in  it  belonging  to 
plaintiff  or  to  the  tenant  when  tenant  left  it^  or  at  the  time  of  the  fire. 

Closing  as  follows: — 

"We,  the  jury,  find  as  above.    W.  C.  Smith,  Foreman." 

Neither  side  objected  to  them;  but  each  moved  for  judgment 
in  his  and  its  favor,  respectively,  upon  them. 

The  court  took  time  and  rendered  a  judgment  for  the  appellee 
on  May  7,  1883,  for  the  amount  of  the  policy.  On  May  8,  1883, 
or  nearly  four  months  after  the  rendition  of  the  verdict,  the 
i^pellants  filed  grounds  and  entered  a  motion  for  a  new  trial. 
The  appellee  objected,  and  the  motion  was  overruled. 

Section  340  of  the  Civil  Code  provides:  "A  new  trial  is  a  re* 
examination  in  the  same  court  of  an  issue  of  fact  after  a  verdict 
by  a  jury  or  a  decision  by  the  court** 

The  expression  "decision  by  the  court"  manifestly  refers  to  a 
case  where  the  facts  as  well  as  the  law  are  submitted  to  the  judg- 
ment of  the  court. 

Section  342  of  the  Code  says: — 

'*The  application  for  a  new  trial  must  be  made  at  the  term  in 
which  the  verdict  or  decision  is  rendered;  and  except  for  the  cause 
mentioned  in  section  340,  subsection  7  (which  did  not  exist  in  this 
case)  shall  be  within  three  days  after  the  verdict  or  decision  is 
rendered,  unless  unavoidably  prevented." 
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A  motion  for  a  new  trial  questions  the  finding  of  fact  alone, 
whether  by  judge  or  jury.  If  a  verdict  is  complained  of  as  un- 
supported by  the  evidence,  then  it  is  assailed  for  the  direct  error 
of  the  jury;  but  if  the  comphunt  be  that  the  court  committed  an 
error,  for  instance  in  giving  instructions,  or  in  the  admission  of 
evidence,  yet  the  verdict  is  assailed  as  a  consequential  error.  A 
motion  for  a  new  trial  does  not  question  the  legal  condusion  which 
the  court  may  reach  in  rendering  a  judgment  If  it  be  erroneous 
in  not  conforming  to  the  verdict  or  the  finding  of  facts,  a  motion 
for  a  new  trial  is  not  the  proper  mode  of  correction.  It  may  be 
reviewed  without  such  a  motion,  and  by  merely  asking  the  court  to 
correct  it;  and  the  ooirection  would  not  affect  the  verdict.  A  judg- 
ment is  usually  rendered  when  the  verdict  is  returned  into  court; 
but  need  not  necessarily  be,  even  in  the  case  of  a  general  one.  If 
the  court  is  in  doubt  as  to  the  proper  judgment  to  be  rendered  it 
may  wait  to  be  advised.  Even  if  it  tries  the  facts,  it  may  enter  its 
decision  as  to  them,  and  take  time  as  to  the  law  of  the  case.  A  party 
need  not  delay  making  his  motion  for  new  trial  until  the  judgment 
is  entered.  If  the  finding  of  fact  be  wrong  it  is  important  that  the 
court's  attention  shquld  at  once  be  called  to  it;  and  therefore  the 
time  within  which  it  may  be  done  has  been  limited  to  three  days. 
It  is  urged,  however,  that  this  is  requiring  a  party  to  jump  in  tixe 
dark;  to  act  without  knowing  what  the  court  may  do.  It  is  a  suffi* 
cient  response  to  this  to  say  lex  ita  scripta  est;  but  we  see  no  good 
reason  why  a  party  should  be  allowed  to  speculate  on  what  the  court 
may  do;  and  if  he  does,  why  should  he  not  be  required,  as  in  num- 
berless other  cases,  to  risk  his  judgment  ? 

Suppose  that  a  party  against  whom  a  general  verdict  has  been 
returned  moves  for  a  judgment  in  his  favor  non  obstante  veredicto; 
the  court  takes  time  upon  the  question  and  finally  overrules  the 
motion  and  renders  a  judgment  upon  the  verdict.  In  such  a  case 
can  the  plaintiff  move  for  a  new  trial  when  more  than  three  days 
have  elapsed  from  the  rendition  of  the  verdict?  We  think  not. 
The  delay  by  the  court  in  entering  the  legal  conclusion  cannot 
extend  the  statutory  period  fixed  for  questioning  the  finding  of  fact. 
The  rule  upon  this  point  is  the  same  whether  the  verdict  be  a  gen* 
eral  or  a  special  one.    In  the  latter  case  it  is  final  as  to  the  facts* 

We  have  been  unable  to  find  but  one  case  upon  this  question^ 

By  the  California  Code  a  notice  of  a  motion  for  a  new  trial  mu9t 
be  given  within  two  days  from  the  termination  of  the  trial 

In.the  case  of  Allen  vs.  Hill,  16  CaL,  113,  a  special  verdict  alon* 
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was  rendered  upon  January  14, 1860.  Judgment  upon  it  was  re- 
served until  January  20, 1860,  and  the  notice  of  the  motion  for  a 
new  trial  given  upon  the  next  day. 

It  was  urged  that  it  was  not  required  that  the  notice  should  be 
given  until  the  coibpletion  of  the  trial;  and  that  it  was  not  complete 
until  the  judgment  wasfrendered  upon  the  special  verdict;  but  the 
court  held  otherwise,  saying: — 

''  It  is  urged  that  as  the  verdict  was  special  it  was  necesary  to 
invoke  the  action  of  the  court  before  a  judgment  could  be  entered 
upon  it,  and  that  therefore  the  trial  itself  did  not  in  contemplation 
of  law  terminate  until  the  judgment  was  rendered.  We  cannot 
assent  to  this  view.  The  facts  were  settled  by  the  verdict,  and  it 
only  remained  for  the  court  to  pronounce  the  conclusion  of  the  law 
upon  the  facts  found.  If  the  court  erred  in  this  respect  the  error  is 
a  proper  subject  of  review,  and  a  motion  for  a  new  trial  was  unnec- 
essary. If  the  verdict  was  not  satisfactory  the  right  to  correct  it 
did  not  depend  upon  the  judgment,  and  the  steps  for  that  purpose 
should  have  been  taken  within  the  time  limited  by  the  statute.'' 

In  this  case  no  question  arises  as  to  when  the  trial  terminated, 
because  under  our  practice  the  period  within  which  a  motion  for  a 
new  trial  must  be  made  dates  from  the  rendition  of  the  verdict 

It  is  said,  however,  that  there  was  no  verdict  upon  which  a  judg- 
ment could  be  entered  for  the  appellee;  that  it  found  no  sum  for 
which  one  could  be  rendered;  that  it  should  have  found  the  facts 
and  declared  that  if  upon  them  the  appellee  was  entitled  to  recover, 
then  that  he  was  entitled  to  a  certain  sum,  naming  it,  or  that  his 
damages  were  so  much. 

A  special  verdict  at  common  law  was  one  by  which  the  facts  of 
the  case  were  put  ux>on  the  record;  and  section  326  of  our  Code 
defines  it  as  ''the  finding  of  facts  by  a  jury  as  shown  in  their 
answers  to  questions  submitted  to  them  in  writing." 

It  is  true  that  section  327  of  the  Code,  in  speaking  of  it,  says  that 
''on  such  finding  the  jury  shall  return  a  special  verdict  only;"  but 
when  the  two  sections  are  considered  together  it  is  manifest  that 
this  only  means  that  when  such  a  verdict  is  ordered  it  only  shall  be 
retumed. 

The  petitions  allege  that  the  loss  or  damage  was  $10,000;  the 
award  fixed  it  at  $5,602.30,  the  appellants  admitting  in  their  plead- 
ings that  the  question  as  to  the  amount  of  it  was  by  agreement  left 
to  arbitrators,  but  denying  that  they  found  the  award  of  $5,602.30 — 
which  issue  was,  however,  settled  by  the  special  verdict;  the  prayer 
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of  the  petitions  is  for  ft  judgment  for  the  axnount  of  the  insurance, 
which  was  less  than  the  amount  of  the  award. 

It  is  earnestly  urged  that  if  the  judgment  was  based  upon  the 
special  verdict,  that  then  it  should  have  been  for  the  amount  of 
the  award,  instead  of  the  amount  of  the  policy;  that  the  lower 
coiirt  got  the  amount  of  the  judgment  from  his  own  mind,  instead 
of  the  verdict,  beyond  which  he  could  not  go  to  get  the  facts;  and 
that  it  is  the  duty  of  a  court  in  such  a  case  to  act  upon  the  verdict 
as  it  is,  and  not  as  it  should  be. 

True  it  is  that  in  such  a  case  it  is  the  province  of  the  jury  to 
find  the  facts,  and  the  coiirt  to  declare  the  law;  and  the  damages 
to  be  recovered  must  be  fixed  by  the  jury,  unless  only  a  question 
of  legal  construction  or  a  legal  issue  is  involved. 
,  The  jury,  however,  only  find  facts  which  are  in  issue.  Here  the 
parties  agreed  that  in  the  event  of  a  loss  the  appellees  should  pay 
not  exceeding  a  certain  sum,  although  the  actual  damage  might  be 
much  more. 

If  the  parties  had  by  contract  fixed  the  amount  of  the  damages, 
and  the  appellee  had  alleged  it  in  his  petition,  then  it  would  govern, 
and  no  finding  as  to  it  would  have  been  necessary.  It  would  not 
have  been  in  issue.  Did  they  not  do  what  was  equivalent  to  this 
when  they  by  agreement  submitted  the  question  to  arbitrators? 

The  special  verdict  found  that  the  parties  had  by  agreement 
through  arbitrators  fixed  the  entire  loss,  and  it  found  the  amount 
so  fixed.  This  was  before  the  court,  together  with  the  agreement 
of  the  parties,  binding  the  insurer  to  pay  a  certain  sum,  which  was 
less  than  the  award. 

Under  these  circumstances  the  question  as  to  the  amount  for 
which  the  judgment  should  be  rendered  was  merely  a  legal  one 
and  involved  no  issue  of  fact. 

Judgment  affirmed 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  Oommon  Pleas  No.  3  of  Philadelphia  County. 


AMERICAN  LIFE  INS.  C0.*1 

McADEN. 

A  policy  of  iDsarance  was  issued  by  a  company  to  A  on  the  life  of  ber  hus- 
band. She  paid  the  premiums  on  the  same  in  quarterly  payments  for  ten 
years,  when  the  company  refused  to  receiye  a  certain  premium  and  de- 
clared the  policy  void,  on  the  ground  that  said  premium  was  not  tendered 
for  several  days  after  the  time  stipulated  in  the  policy,  and  that  the  latter 
had,  therefore,  become  forfeit  to  the  company.  Upon  the  company's  refusal 
to  return  her  premiums,  A  brought  assumpsit  against  them,  on  the  rescis- 
sion of  the  policy,  to  recover  premiums  paid  on  a  count  for  money  had  and 
received.  At  the  trial  A  offered  to  read  the  policy  in  evidence,  but  the 
court  excluded  it,  upon  objection  by  defendants  that  it  was  an  instrument 
nnder  seal  and  the  action  was  assumpsit.  A  verdict  was  rendered  for  the 
plaintiff  and  judgment  entered  thereon.  Whereupon  the  company  took  a 
writ  of  error.     Held,  that  the  judgment  should  be  affirmed. 

Assumpsit  for  money  had  and  received  was  the  proper  form  of  action. 

The  action  was  not  on  the  policy,  but  was  in  direct  disaffirmance  thereof.  It 
was  error,  therefore,  to  refuse  to  admit  it  in  evidence ;  but  this  having 
been  done  at  the  instance  of  the  defendants,  they  could  not  complain. 

If  the  policy  contained  a  clause  according  to  which,  by  reason  of  the  non- 
payment of  the  premium  on  or  before  the  day  it  was  tendered,  the  policy 
became  forfeited,  A  could  not  recover.  But  this  was  not  shown,  and  the 
proof  of  it  depended,  in  the  first  instance  at  least,  on  the  proper  conatnic- 
tion  of  the  policy,  which  the  defendants  would  neither  offer  in  evidence 
themselves  nor  aUow  the  plaintiff  to  offer.  As  the  cause  was  presented  to 
the  court,  therefore,  defendants  declared  the  policy  void  without  any  war- 
rant, and  having  received  A's  money  under  such  circumstances  and  re- 
fused to  return  it  on  demand,  she  was  entitled  to  recover  it  in  her  action  of 
assumpsit. 

It  was  immaterial  that  the  payment  of  the  premiums  was  voluntary,  upon  a 
valid  obligation  of  A's.    The  action  was  not  founded  on  fraud  or  failure 

*  Opioion  filed,  October  6, 1886.— /Vam  M<utem  Beporter. 
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of  the  original  contract,  but  on  a  rescisBion  of  it,  by  the  defendant's  refnaal 
to  perform. 
There  wae  no  error  in  allowing  interest  from  the  date  of  A's  demand  for  the 
return  of  her  premiums. 

Assumpsit  by  Bufus  T.  McAden  and  Mary  F.  McAden,  in  the 
right  of  said  Mary  F.  McAden,  against  the  American  Life  Insurance 
Company,  upon  a  rescission  of  a  policy  of  insurance  to  recoyer  the 
premiums  paid.    The  opinion  states  the  facts. 

Henbt  Hazelhubst,  for  Plaintiff  in  Error, 

GfiOBOE  H.  Eable,  Jb.,  Lewin  Babbingeb,  and  Biohabd  P.  White,  for 
Defendants  in  Error. 

Clabk,  J. 

The  evidence  shows  that  in  May,  1869,  a  policy  of  life  insurance 
was  issued  by  the  defendant,  the  American  Life  Insurance  Company, 
to  the  plaintiff,  Mary  F.  McAden,  in  the  sum  of  $20,000,  upon  the 
life  of  her  husband,  Bufus  Y.  McAden,  of  Charlotte,  North  Carolina; 
that  the  plaintiff  paid  premiums  on  this  policy  in  quarterly  pay- 
ments of  $104.14  each,  from  its  date  until  in  August,  1879,  when 
the  company  refused  to  accept  the  premium  then  tendered,  declar- 
ing that  the  policy  by  its  terms  had  become  forfeit  to  the  company, 
the  premium  mentioned  not  having  been  paid  or  tendered  within 
the  time  stipulated,  but  one  or  two  days  later.  This  action  of 
assumpsit  was  thereupon  brought,  not  upon  the  contract  contained 
in  the  policy,  but  as  upon  a  rescission  of  it  to  recover  the  premiums 
paid)  upon  a  count  for  money  had  and  received  by  the  defendant  to 
the  use  of  the  plaintiff. 

The  policy  was  produced  at  the  trial,  and  the  plaintiffs  offered  to 
read  it  in  evidence,  but  upon  the  objection  of  the  defendants'  coun- 
sel that  it  was  an  instrument  under  seal  and  the  action  assumpsit, 
the  court  excluded  it  This  ruling  of  the  court  was,  *we  think, 
erroneous,  but  the  defendant  cannot  complain,  as  it  was  made  at  his 
instance.  The  action,  it  is  plain,  is  not  founded  on  the  policy,  for  if 
the  poHcy  be  in  force,  there  can  in  the  nature  of  the  case  be  no 
recovery  upon  the  count  for  money  had  and  received.  The  suit 
is  in  direct  disaffirmance  of  the  contract  and  cannot,  therefore,  be 
said  to  be  founded  upon  it 

Assumpsit,  for  money  had  and  received  is  frequently  brought  to 
recover  back  a  deposit,  or  money  paid  upon  an  agreement  which 
the  defendant  omits  or  refuses  to  perform;  and  on  a  single  count 
in  the  common  form,  various  sums  received  at  different  times  may 
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be  recoTered : .  1  Chitty  PL,  353,  366.  When,  for  example,  a  person 
purchases  land  and  pays  part  of  the  purchase -money,  and  the  seller 
does  not  i^d  will  not  complete  the  engagement  so  that  the  contract 
is  totally  unexecuted,  he,  Ihe  purchaser,  may  either  affirm  the  agree- 
ment by  bringing  an  action  for  non-perfcmnance  of  it,  or  he  may 
elect  to  disaffim  it,  ab  initio,  and  bring  an  action  for  money  had  and 
received  to  his  use:  Sugden  on  Vendors.  Or,  where  two  persons 
enter  into  a  contract  for  service,  and  after  part  pei-formance  by  one 
the  other  denies  its  existence,  and  gives  notice  of  his  intention  to 
disregard  it,  the  party  not  in  default  may  at  his  option  perform  fully 
and  enforce  the  contract,  or  consider  it  at  an  end  and  recover  for 
part  performance,  upon  a  quantum  meruit:  Moorhead  vs.  Piy,  24 
Penn.  St,  37. 

In  Feay  vs.  Decamp,  16  Serg.  &  Bawle,  227,  there  was  an  agree- 
ment under  seal  for  the  sale  of  land,  with  possession  delivered  and  a 
large  part  of  the  money  paid,  but  not  to  the  extent  the  contract 
required;  the  owner  resumed  the  possession  and  declared  the  con- 
tract at  an  end;  held,  to  be  a  disaffirmance,  and  that  the  vendee 
might,  in  an  action  of  assumpsit,  recover  back  the  money  paid  on 
a  count  for  money  had  and  received.  The  doctrine  as  tp  the  dis- 
tinction to  be  drawn  between  a  suit  on  the  contract  and  a  suit 
grounded  upon  a  rescission  of  it  is  thus  plainly  stated  in  Smethurst 
vs.  Woolston,  5  W.  &  S.,  109:  "  But  this  distinction  which  pervades 
all  the  authorities  governs  the  whole  case;  for  the  purchaser  may 
declare  specially  for  the  breach  of  the  contract,  or  simply  for  money 
had  and  received  to  recover  back  the  deposit,  if  any  be  made,  or  the 
purchase-money,  if  it  be  paid;  or  he  may  join  both  causes  of  action 
in  the  same  declaration.  And  when  this  is  done,  it  is  granted  that, 
under  the  money  count,  the  money  advanced  may  be  recovered 
back;  or  where  a  specific  article  has  been  given  in  satisfaction,  the 
purchaser  may,  when  default  is  made,  elect  to  consider  the  contract 
at  an  end  and  recover  the  article  itself,  or  its  value,  from  the  vendor. 
But,  on  the  other  hand,  where  the  purchaser  declares  specially  for 
breach  of  the  contract,  and  thereby  affirms  it,  the  only  rule  of  dam- 
ages is  the  value  of  the  article  at  or  about  the  time  it  is  to  be 
delivered.** 

The  same  principle  is  applied  in  Wilkinson  vs.  Ferree,  24  Penn.  St., 
190,  and  Muller  vs.  Phillips,  31  id.,  218. 

In  all  such  cases,  the  contract,  although  under  seal,  is  rightly 
received  in  evidence,  to  exhibit  the  transaction  as  it  previously 
existed,  to  determine  the  resulting  rights  of  the  parties,  and  in  some 


Digitized  by  VjOOQIC 


362  ^  Ilepori  of  DecUions.  [May^ 

cases,  perhaps,  to  aid  in  the  assessiiient  of  the  damages:  Mehaf^ 
va  Share,  2  P.  &  W.,  361;  Carrier  va  Dilworth,  59  Penn.  St,  406. 

Jly  however,  the  contract  has  been  in  part  performed,  the  plaintiff 
haying  received  some  substantial  benefit  therefrom,  and  if,  upon  a 
verdict  in  his  favor,  the  parties  cannot  be  placed  in  statu  quo,  the 
count  for  money  had  and  received,  in  general,  is  not  maintainable: 
Ohitty  PL,  355:  The  plaintiff  must  show  that  he  has  equity  and  good 
conscience  on  his  side,  or  he  cannot  recover. 

In  the  case  at  bar,  the  rights  of  the  parties,  under  the  contract  of 
insurance,  had  attached,  but  the  plaintiffs  had  never  received  any 
actual  benefit  from  it  They  may,  in  some  sense  perhaps,  be  said  to 
have  enjoyed  the  protection  which  the  policy  afforded  in  the  event 
of  the  husband's  death,  but  as  that  event  did  not  occur,  the  policy 
had  as  yet  been  of  no  appreciable  actual  advantage  to  the  plaintiff, 
and  no  real  disadvantage  to  the  defendant.  The  parties,  for  any- 
thing that  appears  upon  the  plaintiff's  recovery,  are  placed  precisely 
in  the  same  situation  they  were  in  before  the  contract  was  made; 
for,  although  the  company  carried  the  risk,  and  the  plaintiff  Mary 
F.  McA.den,  at  all  times  during  the  continuance  of  the  contract, 
upon  the  happening  of  the  event  provided  against,  was  entitled  to 
the  indemnity  it  secured,  yet  the  company  has  paid  nothing,  and 
the  plaintiffs  have  received  nothing.  As  in  the  case  of  any  other 
contract  the  parties  were  each  entitled,  during  its  continuance, 
according  to  its  terms. 

The  policy,  when  made,  was  admittedly  vahd;  the  premiums  which 
were  paid  were  voluntarily  paid  upon  that  poHcy;  the  risk  had  been 
running  for  ten  years;  the  obligations  of  the  contract  were  long 
since  in  force,  on  both  sides,  and  it  is  clear  that  the  plaintifis  could 
not  on  their  own  mere  motion  rescind  it,  so  as  to  recover  back  the 
premiums  paid;  but  if  after  receiving  these  several  premiums  the 
company,  without  right,  refuse  to  receive  further  premiums  as  they 
mature,  deny  their  obUgation,  and  declare  the  contract  at  an  end, 
lihe  plaintiff,  we  think,  may  take  the  defendants  at  their  word,  treat 
the  contract  as  rescinded,  and  recover  back  the  premiums  paid,  as 
so  much  money  had  and  received  for  their  use.  Bescission  or  avoid- 
ance, properly  so-called,  annihilates  the  contract,  and  puts  the  par- 
ties in  the  same  x)Osition  as  if  it  had  never  existed;  and  notice  that 
a  party  will  not  perform  his  contract  has  the  same  effect  as  a  breach: 
Ballou  vs.  Billings,  136  Mass.,  309.  It  is  of  no  consequence  that  the 
payment  of  the  premiums  was  voluntary,  upon  a  valid  obligation  of 
the  plaintiff  to  discharge  a  debt  which  the  plaintiff  owed,  and  which 
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the  defendant  had  a  right  to  receive;  the  action  is  not  founded  in 
any  fraud  or  failure  in  the  original  contract,  but  on  a  rescission  of 
it  through  the  subsequent  refusal  of  the  defendant  to  perform  it. 

It  is  clearly  shown,  indeed  it  is  admitted,  that  the  premium  due 
in  August,  1869,  was  tendered  to  the  company,  and  was  refused 
upon  the  ground  that  the  company  was  not  then  bound  to  receive 
it,  and  that  the  policy,  according  to  some  alleged  express  stipulation 
it  contained,  respecting  the  payment  of  the  premiums,  was  forfeited 
and  void.  The  president  of  the  company  denied  all  liability  on  the 
policy,  and  declared  the  contract  at  an  end.  If  the  reasons  assigned 
by  the  president  were  valid  and  true,  the  refusal  to  receive  the  pre- 
mium was  right;  if  the  contract  was  in  fact  forfeited  and  void,  there 
was  no  contract  remaining  to  rescind,  and  if  there  was  no  rescission 
there  could  be  no  recovery  for  money  had  and  received.  But  there 
was  no  proof  whatever  of  a  forfeiture  of  the  policy;  it  was  alleged 
that  the  contract  contained  a  clause,  according  to  which,  by  reason 
of  the  non-payment  of  the  premium  due  in  August,  1879,  on  or 
before  the  exact  day  designated  for  payment  thereof,  a  forfeiture 
ensued;  whether  tiiis  was  so  or  not  dex>ended,  in  the  first  instance 
at  least,  upon  the  proper  reading  and  construction  of  the  policy 
itself,  which  ^e  defendant  would  not  allow  the  plaintiffs  to  offer  in 
evidence,  nor  would  they  offer  it  themselves. 

The  policy  is,  therefore,  not  before  us;  we  do  not  know  what  it 
provides;  if  it  contains  any  such  clause,  it  should  have  been  given 
in  evidence.  As  the  case  is  now  presented  to  us,  the  company  would 
appear  to  have' declared  the  lapse  of  the  policy,  without  any  warrant 
whatever,  and  without  cause,  and  if  the  defendants  received  the 
jdaintiff's  money,  and  under  sudi  circumstances,  upon  demand,  re- 
fused to  return  it,  we  think  it  may  be  recovered  back  in  an  action 
of  assumpsit:  May  In&,  429;  Siepel  vs.  Xatemational  Ins.  Co.,  84 
Penn.  St.,  47. 

The  case  of  McKee  vs.  Phoenix  lasiirance  Co.,  28  Mo.,  383,  is,  in 
all  respects,  similar  in  principle  to  the  case  under  consideration; 
there,  a  wife  insured  the  life  of  her  husband,  and  after  making  sev- 
eral payments  obtained  a  divorce;  other  payments  were  afterward 
made,  when  the  insurer  refused  to  receive  a  semi-annual  installment, 
tendered  when  due;  in  an  action  for  money  had  and  received,  it 
was  held,  that  the  decree  of  divorce  did  not  authorisse  a  forfeiture  of 
the  poHcy,  and  that  "  if  the  defendant  wrongfully  determined  the 
contrtkctj  ^7  refusing  to  receive  a  premium  when  it  was  due»  then 
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the  plaintiff  had  a  right  to  treat  the  policy  as  at  an  end  and  to 
recover  all  the  money  she  had  paid  under  ii" 

In  aome  cases,  perhaps,  the  defendant  ought  to  refund  the  prin* 
ciple  merely;  and  in  others  he  ought  ex  sdquo  et  bono  to  refund  the 
principal  with  interest;  each  case  depends  upon  the  justice  and 
equity  arising  out  of  its  peculiar  circumstances.  In  this  case,  how- 
erer,  interest  waft  allowed  for  the  date  of  the  demand  only,  and  cer* 
tainly  the  defendant  cannot  complain  of  that 

The  judgment  is  affirmed 

Trnn^ji  J.,  dissents. 
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STJPREME  COUET  OF  MICHIGAN, 


CrosB  AppeaU  from  Si.  CUdr. 


KNIGHTS  OP  HONOK) 

NAIRN-*  ) 

The  beneficiary  iti  a  policy  of  life  inmirance  fastied  by  the  iCni^hts  of  H(mor 
can  be  changed  only  in  the  manner  prescribed  by  the  cotistitntion  of  that 
Bociety, — by  filling  the  neceeeary  blank  on  back  of  policy,  attestation  by 
the  ^'  reporter/'  and  surrender  of  the  policy  to  the  lodge,  and  the  issuance 
of  a  new  certificate. 

Feedisbicx  T.  Sibley,  for  Complainant  and  Appdlant. 

Aysrit  Bbob«  aad  Jambb  H#  Buewbteb,  for  Jb^endant  and  AppeUanf, 

OAMPBlELLy  G.  J. 

Cmnplainaat  filed  a  bill  of  iltteiplead^  to  ^etHe  the  contending 
elaiins  of  the  two  deftfndcuits  to  s  8utn  of  $2,000  under  a  member'e^ 
benefit  certificate  i0sued  to  Haifry  Trater,  now  deceased,  who  was  a 
member  of  one  of  the  subord^ate  lodged  of  the  associatioli  repre-* 
sented  by  complainant  It  appefars  from  the  record  that  the  order 
of  which  complaisant  i»  a  corporate  represefitatiire,  ot  tarious 
associations  connected  with  it,  became,  at  different  times,  incorpo- 
rated in  different  States^  It  abo  appeal^  that  there  is  a  general 
association  to  which  the  smaller  bodies  are  said  to  conform,  having 
local  lodges^  incorporated  and  unincorporated/  Just  how  far  the 
special  corporations  in  different  States  govern  those  elsewhere  not 
incorporated  does  not  fully  appear,  and  is  not  material  in  the  present 

**  Oplidoii  Sled,  relmwrr  8^  1668.— Trom  If,  W.  Repvrtert 
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case.  We  have  no  judicial  knowledge  beyond  the  record,  and  need 
not  inquire. 

In  the  present  case,  Traver  appears  to  have  been  a  member  of  a 
lodge  at  Poit  Huron,  in  this  State,  and  the  complainant,  which  is 
the  body  issuing  the  benefit  certificate,  and  bound  to  pay  it,  is  a  cor- 
poration organized  under  the  laws  of  Missouri^  It  is  therefore,  in 
all  its  contract  relations,  subject  to  the  conditions  imposed  upon  its 
corporate  powers  by  those  laws,  and  no  rules  or  conditions  can  be 
lawfully  imposed,  contrary  to  those  laws,  upon  its  corporate  action  . 
by  any  private  association.  It  can  make  no  contracts  forbidden  by 
the  laws  of  Missouri  to  such  corporations;  and,  while  the  action  of 
the  unincorporated  supreme  lodge  may  be  of  more  or  less  service  in 
construing  ambiguous  arrangements  not  forbidden,  it  cannot  in  any 
way  supersede  th^  statutes.  The  benefit  certificate,  which  is  dated 
July  16,  1881,  after  reciting  membership  of  Traver,  and  some  other 
similar  matters,  and  some  conditions,  concludes  as  follows:  '^The 
said  supreme  lodge  hereby  agrees  to  pay  out  of  the  widows  and 
orphans*  benefit  fund,  to  his  sister,  Mrs.  F.  T.  Eichardson,  the  sum 
of  two  thousand  dollars,  in  accordance  with  and  under  the  laws  gov- 
erning this  order,  upon  satisfactory  evidence  of  the  death  of  said 
member,  and  the  surrender  of  this  certificate:  provided,  that  this 
certificate  shall  not  have  been  surrendered  by  said  member  or  can- 
celed at  his  request,  and  another  certificate  have  been  issued  in 
accordance  with  the  laws  of  this  order."  On  the  back  of  this  cer- 
tificate was  a  printed  form:  "I  hereby  surrender  to  the  Supreme' 
Lodge,  Knights  of  Honor,  the  within  benefit  certificate,  and  direct 

that  a  new  one  be  issued  to  me,  payable  to ,  [signed] 

Attest: [Lodge  Seal.] Reporter."    Upon  the  certificate 

in  controversy  this  Uank  was  dated  March  25, 1884,  signed  by  Harry 
Traver,  made  payable  to  "  George  K.  Nairn,  in  trust,"  but  not  aigned 
or  attested  by  the  lodge  "  reporter, "  or  by  nny  one. 

Defendant  Nairn  claims  that  by  virtue  of  this  indorsement  the 
fund  belongs  to  him.  Defendant  Mrs.  Eichardson  claims  that  noth- 
ing has  been  legally  done  to  divest  her  of  the  benefits  promised  to 
her  by  the  certificate.  Nairn  claims  that  Traver  was  an  army  com- 
rade and  intimate  friend,  who  had  lived  at  his  house  several  years» 
and  became  hopelessly  ill  from  some  injury  in  the  early  part  of  1884, 
which  interfered  with  his  doing  any  considerable  share  of  business, 
and  in  October,  1884,  he  went  to  Ypsilanti  for  medical  treatment, 
where  he  was  under  the  care  of  an  aunt  and  other  near  relatives  and 
family  connections,  one  of  whom  was  a  physician.     He  died  at 
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Tpsilanti  in  December,  1884.  Nairn  testifies  that,  while  going  to 
Zpsilanti,  Traver  told  him  he  had  placed  a  transfer  of  the  certificate^ 
with  other  papers,  in  a  envelope  which  he  had  left  in  a  bureau 
drawer  in  his  room  at  Naim's,  and  wished  him  to  do  according  to 
the  instructions  which  he  would  find  there.  It  does  not  ^pear  very 
dearly  when  Nairn  first  looked  at  this  envelope,  but  it  waa  sealed, 
and  contained  on  the  outside,  in  black  ink,  "  H.  Traver;'*  and  in  blue 
pencil  mark,  "  For  Geo.  Nairn,  in  case  of  my  death."  After  Traver's 
death,  it  was  opened  by  Nairn,  in  presence  of  some  of  Traver's  rela* 
tives,  and  it  then  contained  the  certificate  indorsed,  as  before  stated, 
as  of  March  25,  1884,  and  a  letter  of  the  same  date,  as  follows:— 

"  Port  Huron,  March  25, 1884. 
"Eeporter  of  Integrity  Lodge,  Knights  of  Honor— Sir:    I  desire  to  have 
the  heneficiary  in  my  certificate  of  membership  changed  from  Mrs.  F.  T.  Rich- 
ardson to  George  K.  Nairn,  in  trust ;  and  in  the  event  of  my  death  two  thou- 
sand doliars  to  be  paid  to  him.  Harry  Traver." 

There  was  also  a  letter  in  blue  pencil,  dated  June  24,  1884, 
directed  to  Nairn,  and  indorsed,  "  Geo.  K.  Nairn,  in  case  of  my 
death,"  the  purport  of  which  was  a  request  to  have  his  affairs 
straightened,  pay  a  list  of  debts  inclosed  of  about  $359,  and  funeral 
expenses,  and  apply  balance  as  directed  in  memoranda.  The 
remainder  of  the  letter  explained  his  business  matters  and  some 
other  things.  There  was  also  a  life  insurance  policy  for  $500  on  the 
life  of  Mrs.  Eichardson,  which  he  requested  to  have  kept  for  her 
son.  Also  a  letter  dated  October  15,  1884  (which  was  the  date  of 
his  going  to  Ypsilanti),  addressed  jointly  to  his  sister  and  aunt, 
requesting  them,  in  case  of  his  death,  to  confer  and  consult  with 
Nairn,  and  rely  on  him  implicitly,  saying:  **He  has  been  to  me 
through  twenty  years  or  more  as  a  brother,  and  is  as  dear  to  me  as 
one."  There  was  no  memorandum  in  regard  to  what  were  the 
terms  of  Naim's  trust  in  the  fund,  but  Nairn  says  that  on  the  way  to 
Ypsilanti,  Traver  told  him  to  take  what  was  reasonably  due  him, 
and  keep  the  rest  in  trust  for  his  Httle  girl.  He  also  says  that  from 
the  spring  of  1884,  he  paid  Traver's  lodge  dues  and  assessments  at 
his  desire,  but  never  knew  that  the  certificate  had  been  assigned  for 
his  benefit  till  October,  as  before  mentioned. 

It  is  not  claimed  on  either  side  that  this  certificate  belonged  to 
Traver  as  a  part  of  his  estate.  It  is  admitted  on  both  sides  that  he 
had  a  power  of  appointment  to  change  the  beneficiary.  It  is  also 
dear  that  the  beneficiary  named  in  the  certificate  most  take  the  fund. 
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unless  there  has  been  a  valid  appointment  in  favor  of  Nairn.  It  is 
daimed,  however,  that  there  are  two  objections  to  Nairn's  claim : 
First,  that  he  is  not  such  a  person  as  could  receive  a  benefit  under 
the  rules  of  the  corporation;  and,  second,  that  no  appointment  ever 
became  operative.  The  circuit  court  for  the  county  of  St  Clair 
ordered  the  money  to  be  paid  to  Nairn.  Mrs.  Bichardson  appeals 
on  her  own  behalf.  The  c^mplamant  appeals,  claiming  that  certain 
provisions  of  the  decree  are  injurious,  as  changing  the  conditions  on 
which  complainant  can  be  bound. 

The  constitution  of  the  order,  as  last  adopted  in  May,  1884,  is  very 
explicit. that  benefits  are  to  be  paid,  on  behalf  of  a  member,  '^to  such 
member  or  members  of  his  family,  or  person  or  persons  dependent 
on  him,  as  he  may  direct  and  designate  by  name,*'  etc.  The  change 
of  beneficiaries  was  to  be  made  by  a  member, ''  while  in  good  stand- 
ing," surrenderiug  his  certificate,  and  receiving  a  new  one  payable 
as  he  shall  have  directed;  "said  surrender  and  direction  to  be  made 
on  the  back  of  the  benefit  certifioafce  surrendered,  signed  by  the 
member,  and  attested  by  the  reporter  under  seal  of  the  lodge." 
Const.,  art  9,  §  6.  It  appears  that  under  a  Kentucky  charter,  and 
under  the  constitution  as  it  stood  previous  to  1884^  the  benefits  could 
be  made  payable  to  his  family,  or  as  the  member  should  direct 
This,  appparently,  would  have  made  Nairn  a  competent  beneficiary, 
if  we  can  regard  these  constitutions  as  controlling  the  contract  But 
this  benefit  is  payable  by  a  corporation  of  the  State  of  Missouri,  and 
the  laws  of  that  State  very  clearly  and  expressly  forbid  corporations 
of  this  sort  from  paying  benefits  to  any  but  the  member's  family  or 
dependents:  Bev.  St  Mo.,  p.  179,  §  972.  This  prohibition  is 
strengthened  by  some  further  provisions  making  it  unlawful  to  issue 
policies  of  life  insurance,  or  for  the  benefit  of  the  members  them- 
selves in  any  shape:  Section  973.  The  restrictions  imposed  by  the 
laws  of  Missouri  cannot  be  abrogated  or  changed  by  the  corpora- 
tion, and  it  cannot  subject  itself  to  any  outside  control  which  will 
override  the  laws  of  its  organization  as  a  corporate  body. 

The  intent  of  the  prohibition  is  clearly  to  shut  out  all  persons  who 
are  not  actual  relatives,  or  standing  in  place  of  relatives  in  some 
permanent  way,  or  in  some  actual  dependence  on  the  member. 
While  the  relations  between  Traver  and  Nairn  were  very  intimate, 
they  do  not  fairly  come  within  the  designation  of  family  relations. 
If  there  was  any  dependence,  Traver,  and  not  Nairn,  was  the 
dependent  person.  But,  taking  Nairn's  own  answer  and  testimony 
together,  it  is  shown  that  he  expected,  under  the  alleged  arrange- 
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ment  with  ^Traver,  to  apply  this  fond,  not  only  to  the  payment  of 
other  debts,  but  also  to  payment  to  himself  as  a  creditor,  leaving 
sach  surplus  ae  he  chose  to  leave  to  one  of  his  own  children.  The 
purpose  of  Traver  thus,  indicated  was  not  to  provide  a  benefaction 
to  a  member  of  his  family,  or  person  dependent,  but  to  use  the  fund 
to  pay  debts, — a  purpose  which  is  honest,  but  which  is  entirely  for- 
eign to  the  benevolent  objects  of  the  association,  which  exclude  the 
member  from  appropriating  the  fund  to  his  individual  purposes. 

The  other  objection,  however,  is  one  which  cannot  be  surmounted. 
The  written  contract,  so  far  as  it  goes,  is  the  measure  of  the  rights 
of  all  parties.    By  the  express  terms  of  that  certificate,  it  is  provided 
that  Mrs.  Eichardson  shall  have  the  money  unless  the  certificate  is 
surrendered  and  canceled  and  a  new  one  issued;  and  the  form   of 
surrender  printed  on  the  back  conforms  precisely  to  the  clause  also 
inserted  in  the  constitution,  requiring  every  surrender  and  new 
direction  to  be  signed  by  the  member,  and  attested  by  the  reporter 
under  the  lodge  seal,  he  being  the  officer  into  whose  hands  it  must 
be  placed  for  transmission  to  the  hoine  office  for  re-issue.    Under 
this  arrangement  the  purpose  is  evident  that  the  corporation  shall 
always  be  in  written  contract  relations  with  a  member  who  is  alive 
and  in  good  st.anding,  which  wiU  show  them  the  identity  of  the  bene- 
ficiary to  whom  they  are  liable.    It  is  possible — and  we  need  not 
consider  under  what  circumstances — ^that  when  a  member  has  exe- 
cuted and  delivered  to  the  reporter  his  attested  surrender,  in  favor 
of  a  competent  beneficiary,  his    death,  before  a  new  certificate  is 
rendered,  may  leave  his  power  of  designation  so  far  executed  as  to 
enable  a  court  of  equity  to  relieve  against  the  accident.     But  in  the 
present  case  the  facts  show  conclusively  that  Traver  did  not  mean 
to  have  any  surrender  made   until  after    his  death.     Nairn  was 
not  authorized  to  open  the  envelope  or  handle  any  of  the  papers 
while  "fraver  lived,  and  Traver  retained  complete  control  of  them. 
No  one  was  authorized,  while  he  lived,  to  take  any  steps  to  complete 
a  surrender.    The  attestation  of  the  reporter  was  not  a  mere  cere- 
mony.   In  this  very  case,  issue  is  made  on  the  voluntary  character 
and  legal  validity  of  Traver's  alleged  execution  of  the  various  papers. 
We  are  not  disposed  to  consider  that  view  of  the  case.    But  it  is 
plain  that  the  formality  of  appearing  personally  before  an  officer  of 
the  corporation  or  its  lodges,  and  having  the  execution  seen  and 
attested  by  such  an  officer,  would  be  a  valuable  guard  against  fraud 
and  forgery,  which  was  not  provided  for  without  some  intention. 
In  our  opinion,  Traver  never  surrendered  this  certificate,  and  never 
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attempted  to  surrender  it,  within  either  the  letter  or  the  spirit  of  its 
conditions,  and  the  right  of  Mrs.  Bichardson  remains  as  originally 
provided  for. 

We  do  not,  in  reversing  the  decree,  mean  to  impugn  any  one's  in- 
tegrity. We  dispose  of  the  case  purely  on  legal  grounds,  which 
leave  us,  in  our  opinion,  no  choice  in  the  matter.  The  contract  is 
one  which  the  parties  made  on  their  ovni  conditions,  and  every  one 
is  bound  by  them. 

We  do  not,  regard  the  complainant's  appeal  as  within  the  rules  of 
interpleader,  and,  while  we  shall  not  disturb  the  allowance  of  $50 
made  below,  we  can  grant  no  further  costs  to  it  on  appeal  The 
learned  argument  of  the  distinguished  counsel  representmg  it  was 
instructive,  but  bore  entirely  in  favor  of  one  of  the  two  defendants. 

Mrs.  Bichardson  is  entitled  to  costs  of  both  courts  against  Nairn, 
and  to  a  decree  for  the  money  in  controversy.  The  decree  below 
must  be  reversed,  and  a  decree  entered  here  in  her  favor. 

The  other  justices  concurred. 
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COURTS  OP  APPEALS  OF  NEW  YORK. 


JOSEPH  MARTIN  et  alv,  Appellants, 

vs. 

TRADESMEN'S   INS.  CO.,  Respondents] 

A  company  may  safely  deal  with  parties  procuring  an  insurance  upon  the  in- 
terest of  others  which  is  made  payable  to  such  parties  where  they  hold 
the  policy,  and  is  justified  at  their  request  and  upon  Their  production  of 
the  policy  in  erasing  the  names  of  the  original  insured,  and  substituting 
those  of  others. 

But  where  the  le^al  title  is  held  by  one  party  as  the  representative  of  several 
interests,  the  interest  of  such  party  is  the  one  which  should  properly  be 
covered. 

A  party  cannot  complain  of  an  alteration  made  in  a  policy  with  his  consent, 
and  which  worked  no  harm  to  him ;  but  an  alteration  made  in  a  contract 
under  which  plaintiff  claims  without  his  consent,  and  while  out  of  his 
bauds,  is  of  no  effect 

The  mortij^agees  empowered  to  receive  the  insurance  moneys  are  responsible 
for  their  application  to  the  mortgage  debt 

Roger,  C.  J. 
The  evidence  at  the  dose  of  plaintiflTs  case  tended  to  show  the 
following  facts:  At  the  solicitation  of  an  insurance  broker,  appar- 
ently acting  in  behalf  of  mortgagees,  on  May  22d,  1880,  the  defend- 
ant  issued  and  delivered  an  insurance  policy  to  such  broker  reading, 
so  far  as  the  part  material  to  this  discussion  is  concerned,  as  follows: 
"  Tradesmen's  Insurance  Company  of  New  York  on  account  of  Mar- 
tin &  Elaskell,  in  case  of  loss  to  be  paid  in  funds  current  in  the 
city  of  New  York  to  the  Harlan  &  Hollingsworth  Co.,  of  Wilming- 
ton, DeL,  do  make  insurance  and  cause  five  thousand  dollars  to  be 
insured  upon  the  body,  tackle,  apparel,  and  other  furniture  of  the 

Decision  reoderad,  Febromry,  1886. 
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steamboat  Adelaide"  etc.  On  June  18th  thereafter,  some  one,  also 
presumably  representing  the  mortgagees,  presented  the  policy  to  the 
defendant,  and  requested  it  to  erase  the  names  of  Martin  &  Kas- 
keU,  and  insert  that  of  John  Garvey  in  place  thereof  upon  the 
ground  that  Garvey  was  the  owner  of  the  steamer  when  insured, 
and  such  alteration  seemed  necessary  to  validate  the  policy.  The 
defendant  thereupon  drew  a  line  with  a  pen  through  the  words 
*' Martin  &  Kaskell,"  and  interlined  above  them  the  words  "John 
Garvey,"  and  at  the  same  time  also  inserted  the  words  "  to  the 
extent  of  their  interest  and  balance,  if  any,  to  John  Butler,''  after 
the  words  "  Wilmington,  DeL,"  leaving,  however,  the  original  lan- 
guage of  the  policy  as  legible  as  before  the  alteration.  It  was  then 
redelivered  to  the  person  producing  it  and  returned  to  the  Harlan 
&  Hollings worth  Company,  who,  from  its  original  execution  to  the 
time  of  the  trial,  presumptively  retained  its  possession.  It  further 
appeared  that  the  boat  was  purchased  in  May,  1879,  of  the  Harlan 
&  HoUingsworth  Company,  by  Martin,  Easkell,  and  one  Butler,  but 
for  certain  reasons  it  being  desirable  to  conceal  Butler's  interests  in 
the  transaction  the  bill  of  sale  was  taken  in  the  name  of  Martin  & 
Kaskell  alone,  one  half  to  each.  Subsequently,  and  in  November, 
1879,  Butler  becoming  desirous  of  having  his  interest  in  the  boat 
protected  by  some  vmtten  evidence,  requested  Martin  &  Kaskell 
to  convey  it  to  John  Garvey  in  trust  for  the  then  owners;  and  there- 
upon a  bill  of  sale  of  the  boat  was  executed  by  Martin  &  Easkell  to 
Garvey,  and  was  delivered  to  some  one  for  him,  and  he,  so  far  as 
appears,  retained  it  until  the  time  of  the  trial.  After  the  purchase 
of  the  boat  in  1879,  the  plaintiff  took  possession  and  employed  it  in 
running  between  Long  Branch  and  New  York  in  the  transportation 
of  passengers  until  June  19th,  1880,  when  it  was  sunk  and  lost  in 
the  Hudson  Biver  through  a  collision  with  another  boat.  It  also 
appeared  that  the  plaintiffs  advanced  from  the  earnings  of  the  boat 
to  the  Harlan  &  Holling8wori.h  Co.  part  of  the  premiums  required 
to  procure  $20,000  insurance  upon  the  boat,  and  the  same  was 
effected  in  equal  amounts  of  $5,000  each  in  the  defendants  and  three 
other  companies,  and  that  the  Harlan  &  HoUingsworth  Co.  was  at 
that  time,  and  until  after  the  loss  of  the  boat  continued  to  be  the 
holders  of  mortgages  thereon  executed  by  Martin  &  Kaskell  to  the 
amount  of  the  entire  insurance.  It  also  appeared  that  the  Harlan  & 
HoUingsworth  Co.  received  from  the  respective  insurance  companies 
after  the  loss,  upon  the  several  insurance  policies  referred  to,  76  per 
cent  of  the  gross  amount  thereby  insured,  and  applied  the  same  upon 
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ifaeir  mortgages,  leaving  due  thereon  the  sum  of  $5,000,  that  being 
predselj  the  amount  remaining  unpaid  upon  such  policies. 

On  this  state  of  facts  the  plaintiffs  claimed  to  recover  upon  the 
ground  that  the  act  of  the  defendant  in  erasing  the  names  of 
"Martin  &  Easkell "  from  the  policy,  and  inserting  in  place  thereof 
that  of  '^  John  Garvej,"  constituted  a  conversion  of  the  policy  as 
against  them,  rendering  the  defendant  liable  to  the  plaintiffs  for  the 
amount  thereof  or  such  other  amount  as  might  represent  their  inter- 
est therein. 

Upon  the  trial  the  complaint  was  dismissed  upon  the  ground  that 
there  was  no  proof  of  any  damages  sustained  by  the  plaintiffs  from 
the  alteration  of  the  policy.  The  judgment  of  the  trial  court  Was 
affirmed  on  appeal  and  from  such  affirmance  this  appeal  was  taken. 

We  are  of  opinion  that  these  judgments  should  for  several  reason  b 
be  affirmed. 

The  form  of  the  policy  as  originally  drawn  was  somewhat  peculiar, 
and  was  not  probably  such  as  would  have  been  adopted  by  the  par- 
ties had  they  been  well  advised.  Although  the  interest  of  Martin  & 
Easkell  alone  is  insured  they  were  not  then  legal  owners,  and  were 
never  in  equity  sole  owners  of  boat,  and  the  policy  does  not  provide 
for  any  recovery  by  them  of  the  amount  of  the  insurance.  The 
plaintiffe  probably  had  an  insurable  interest  in  the  boat,  but  serious 
questions  exist  as  to  the  value  and  extent  of  such  interest,  and  the 
rights  of  Butler,  their  co-tenant- in  the  proceeds  of  the  policy. 

Inasmuch  as  all  of  the  interests  both  legal  and  equitable  had  been 
united  in  John  Garvey  as  a  trustee  for  all  parties  before  the  execu- 
tion of  the  policy,  it  would  obviously  have  been  the  safer  plan  to  have 
named  his  as  the  insurable  interest  in  the  original  instrument.  As 
the  poHcy  was  drawn  it  was  undoubtedly  the  interest  of  Martin  & 
Easkell  alone  that  was  insured,  yet  in  case  of  loss  the  amount 
thereof  was  required  to  be  paid  unconditionally  to  the  Harlan  & 
HoUingsworth  Company,  and  it  was  apparently  the  sole  beneficiary 
of  the  contract  Its  right  of  recovery  thereon  in  case  of  loss  would 
undoubtedly  be  defeated  by  the  want  of  an  insurable  interest  in 
Martin  &  Easkell,  or  any  violation  by  them  of  the  conditions  of  the 
policy,  but  the  Harlan  &  HoUingsworth  Company  having  paid  a  por- 
tion of  the  premium  required,  and  having  authority  to  effect  insur- 
ance for  their  own  benefit  and  receiving  and  holding  the  poUcy 
issued  for  that  purpose  with  an  interest  therein  covering  the  entire 
amount  of  the  insurance,  had  for  the  purpose  of  protecting  such  in- 
terest apparent  authority  to  procure  such  an  alteration  of  the  policj 
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as  would  promote  the  object  intended  in  effectiDg  it  So  far  as  the 
defendants  knew,  they  were  the  parties  solely  interested  in  the  trans- 
action, and  until  after  notice  of  the  rights  or  daims  of  other  persons 
could  safely  deal  with  the  parties  procuring  the  insurance  in  refer- 
ence to  any  change  or  modification  of  its  terms.  If  the  mortgagees 
were  in  fact  the  agents  of  the  plaintiffs  in  procuring  such  insurance, 
and  violated  their  instructions,  either  in  procuring  it  or  changing  its 
terms  to  the  prejudice  of  their  principal,  it  would  render  them  liable 
for  the  damages  resulting  therefrom.  When,  however,  the  insurer 
in  issuing  a  policy  deals  with  a  party  who  remains  in  possession  of 
the  instrument  after  execution,  and  is  alone  entitled  to  recover  the 
amount  thereof  in  case  of  loss,  he  is  authorized  to  assume  that 
such  party  has  power  to  make  such  changes  in  it  before  breach 
as  will  inure  to  the  benefit  of  the  insured,  and  tend  to  perfect  a 
valid  and  enforceable  contract.  This  would  seem  to  be  especially 
the  case  when  the  proposed  alteration  could  neither  injuriously 
effect  the  right  of  enforcing  it  or  change  the  application  of  the 
moneys  collectible  thereon.  Under  both  forms  of  the  contract  the 
moneys  in  this  case  were  recoverable  only  by  the  Harlan  &  Hol- 
lingsworth  Company,  and  would  be  when  received  applicable  only 
to  the  satisfaction  or  reduction  of  the  plaintiff's  indebtedness  to 
them. 

Thus  in  any  event  the  plaintiff  would,  under  either  form  of  the 
policy,  receive  what  they  contracted  for,  and  as  it  turned  out,  have 
no  cause  of  complaint,  whatever  might  have  been  the  case  under  a 
different  state  of  circumstancea 

The  legal  title  of  the  boat  was  unquestionably  in  John  Garvey,  and 
he  held  it  as  trustee  for  Martin,  Easkell,  and  Butler.  The  change 
made  in  the  policy  simply  affected  the  form  of  the  contract,  and  not 
the  equitable  rights  of  tiie  parties,  and  seems  to  have  been  made  in 
good  faith  simply  for  the  purpose  of  validating  it:  Meyer  vs.  Her- 
neke,  55  N.  Y.,  412. 

There  was  obviously  no  intent  on  the  part  of  either  of  the  parties 
to  the  transaction  to  effect  a  destruction  or  cancellation  of  the  in- 
strument by  its  alteration,  but  it  was  made  with  intent  solely  to 
remedy  a  real  or  supposed  defect  which  threatened  its  validity. 
No  interest  which  j;he  plaintiffs  might  have  in  the  contract  was  im- 
paired by  the  erasure  complained  of,  for  if  it  was  made  by  their 
authority  they  had  no  right  to  complain,  and  if  not,  and  such  author- 
ity was  necessary  to  be  obtained,  the  alteration  did  not  vitiate  their 
contract  or  impair  their  right  to  enforce  it    The  rule  is  well  estab- 
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lished  that  an  alteration  of  a  contra<^t  under  which  a  plaintiff  claims, 
made  by  a  defendant  or  some  third  party  without  the  plaintiff's  con- 
sent, and  while  the  contract  is  out  of  plaintiff's  hands,  has  no  effect, 
and  the  contract  will  remain  as  it  originally  stood,  provided  the 
nature  and  extent  of  the  alteration  can  be  clearly  ascertained,  and  it 
can  be  seen  what  the  contract  was  at  the  time  it  was  executed: 
Addison  Law  of  Contracts,  286,  and  authorities  cited;  Nichols  vs. 
Johnson,  10  Conn.,  192;  Phillips  on  Ins.,  Sees.,  114  and  115;  Van 
Brunt  vs.  Eoff ,  35  Barb.,  501. 

We  are,  therefore,  of  the  opinion  that  the  alteration  in  question 
was  not  a  tortious  act  on  the  part  of  the  defendants,  and  did  not 
constitute  a  conversion  of  the  policy.  We  are  also  of  the  opinion 
that  the  plaintiffs  have  suffered  no  damage  from  the  act  com- 
plained ol 

At  the  time  of  the  destruction  of  the  Adelaide,  they  had  no  inter- 
est in  the  contract  except  to  have  the  moneys  recoverable  thereon 
collected,  and  applied  in  reduction  of  their  indebtedness  to  the 
mortgagees,  and  for  the  purpose  of  effecting  this  object  the  mortga- 
gees were  their  agents,  and  responsible  to  them  for  the  manner  in 
which  that  right  was  enforced:  Cone  vs.  Niagara  Ins.  Co,  60 
N.  Y.,  619. 

The  whole  insurance  moneys  were  no  more  than  sufficient  to  pay 
the  mortgage,  and  would  in  no  event  afford  a  surplus  recoverable 
by  the  owners  of  the  property.  But,  however  this  may  be,  we  have 
seen  that  the  plaintiff's  remedies  upon  the  poUcy  were  not  impaired 
by  the  alteration  made  in  it  and  therefore  they  cannot  have  suffered 
damages  by  reason  thereof. 

The  judgments  of  the  courts  below  should  be  affirmed. 
AH  concur. 
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SUPREME  COURT  OF  MISSISSIPPI. 
OoTOBEB  Term,  1885. 


Appeal  from  the  CircuU  Court  of  Chickasaw  County,  Second  DiatricL 


M.  A.  POLLARD,  Appellant, 

vs. 
PHCENIX  INS.  CO.,  Appellee  *\ 

A  Missisjsippi  act  provided  for  certain  license  fees  for  the  privilege  among  others 
of  keeping  a  store,  and  that  any  person  who  should  exercise  the  privilege 
without  paying  tne  price  and  obtaining  the  license  should  suffer  fine  or 
imprisonment;  and  aU  contracts  made  with  the  violator  in  reference  to  the 
business  thus  carried  on  should  be  void  onlv  so  far  as  such  violator  may 
base  any  claim  on  them,  and  no  suit  should  be  maintainable  thereon  by 
such  violator. 

Eeldy  That  the  statute  applies  as  well  to  an  insufficient  license  as  to  a  busi- 
ness carried  on  without  license. 

Eeldy  That  the  violator  may  maintain  suits  to  defend  title  to  his  property? 
but  not  to  enforce  contract  rights  in  respect  to  the  business. 

Heldy  That  a  policy  on  the  stock  of  goods  is  incidental  to  the  business,  and 
in  case  of  loss,  payment  cannot  be  enforced  by  a  merchant  who  has  taken 
out  license  insufficent  for  the  quantity  of  his  stock. 

Messrs.  R.  S.  Buck,  Milleb,  Smith  &  Hibsh,  of  Yicksburg,  Miss., 
Messrs.  W.  G.  Osb,  and  T.  J.  Buchanan,  Jr.,  of  Okolona,  Miss.,  and 
Mr.  J.  A.  Orr,  of  Columbus,  Miss.,  for  Appellant, 

Messrs.  W.  P.  &  J.  B.  Harris,  and  Nugent  &  McWuxie,  of  Jackson, 
Miss.,  and  Messrs.  Houston  &  Williams,  of  Okolona,  Miss., /or 
Appellee, 

*  Deeision  rendered,  Feb.  16, 1886. 
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Campbell,  J. 

The  replication  to  the  fifth  plea  was  sofScient.  It  directlj 
traverses  the  averment  of  the  plea  that  the  plaintiff  did  not  as 
soon  as  possible  after  the  loss,  render  a  particular  account  of  it, 
as  required  by  the  policy,  ''and  afi&rms  that  the  plaintiff  did  render 
such  account  as  soon  as  possible,  as  the  nature  of  the  case  and 
surrounding  circumstances  would  admit."  The  addition  of  the 
words  quoted  wan  the  mere  expression  of  what  the  law  implies  in 
every  such  case,  viz. :  that  the  particular  account  shall  be  rendered 
as  soon  as  possible  in  the  nature  of  the  case,  and  under  the  cir- 
cumstances in  which  the  person  is  compelled  to  act. 

The  demurrer  was  a  general  one,  and  it  was  not  assigned  for 
cause  that  the  replication  was  too  general,  and  did  not  state  the 
special  circumstances  relied  on  by  the  plaintiff  to  Justify  any 
delay  in  furnishing  the  particular  account,  and  the  sufficiency  of  the 
replication  in  that  point  of  view  is  therefore  not  presented. 

We  are  called  upon  to  determine,  whether  one  exercising  the 
privilege  of  keeping  a  store,  without  paying  the  price  and  obtaining 
license  as  prescribed  by  law,  and  effecting  insurance  of  the  stock  of 
goods  so  employed  can  recover  on  the  policy  in  case  of  their  loss. 
An  answer  to  this  question  requires  an  interpretation  of  §  589  of  the 
code,  which  declares  that  any  person  who  shall  exercise  any  of  the 
privileges  enumerated,  "without  first  paying  the  price  and  pro- 
curing license  as  required,  shall  on  conviction  be  fined  *  *  *  qj.  im. 
prisoned  *  *  or  by  both  *  *  *  and  all  contracts  made  with  any 
person  who  shall  violate  this  act,  in  reference  to  the  business  carried 
on  in  disregard  of  this  law,  shall  be  null  and  void,  so  far  only  as 
such  person  may  base  any  claim  upon  them,  and  no  suit  shall  be 
maintainable  in  favor  of  such  person  on  any  such  contract." 

The  purpose  of  the  act  is  manifest.  It  is  to  constrain  those 
who  would  enjoy  the  privileges  taxed  to  pay  the  price  and  obtain 
license  by  a  twofold  penalty,  one  being  fine  or  imprisonment,  or 
both,  and  the  other  disability  to  claim  under  any  contract  made  in 
reference  to  the  business  carried  on  in  disregard  of  law:  one  to  be 
enforced  through  the  machinery  provided  for  the  punishment  of 
misdemeanors,  and  the  other  on  the  plea  of  the  party  sought  to  be 
held  liable  on  the  contracts  made  in  reference  to  the  business. 
We  repudiate  the  distinction  attempted  to  be  maintained  between 
not  obtaining  license  at  all,  and  obtaining  an  insufficient  one. 

The  statute  denounces  its  penalty  against  him  who  fails  to  pay 
the  price  and  obtain  license,  and  he  who  pays  the  price  of  a  busi- 
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ness  less  than  that  prescribed,  and  carrieB  on  a  business  greater 
than  he  has  paid  for  the  privilege  of  conducting  is  as  much  within 
the  contemplation  of  the  statute  as  he  who  pays  no  tax.  *  It  may 
be  said,  that  undervaluation  is  the  foi-m  in  which  the  chief  frauds 
are  committed  on  the  revenue.  He  who  pays  no  tax  is  almost  sure 
to  attract  attention  to  his  default,  and  to  be  visited  by  the  penalty 
of  the  law,  while  successful  fraud  may  be  practiced  by  paying  a 
small  tax,  and  under  color  of  the  license  thus  obtained  transact- 
ing business  on  a  scale  much  larger  than  that  authorized  by  the 
license  purchased.  As  the  statute  is  broad  enough  to  include  it, 
and  the  case  of  one  who  pays  a  small  tax  and  does  a  large  busi- 
ness is  a  common  form  of  the  evil  sought  to  be  remedied  by  the 
penalty  prescribed,  it  must  be  assumed  that  the  legislative  purpose 
was  to  embrace  it. 

The  statute  does  not  deprive  the  ovmer  of  his  property  embarked 
in  the  business  illegally  carried  on.  The  title  is  not  in  any  manner 
affected.  All  the  incidents  of  title  remain,  with  the  rights  of  owner, 
in  all  respects,  as  to  the  property,  except  that  no  contract  made  in 
reference  to  the  business  not  duly  licensed  can  be  enforced  by  him 
who  has  violated  the  law  in  carrying  on  the  business.  The  ovmer 
may  resort  to  the  courts,  and  maintain  any  action  to  the  maintenance 
of  which  title  to  the  property  entitles  him,  unaffected  by  the  fact 
thsct  the  property  is  employed  in  business  unlawfully  carried  on, 
because  the  disability  imposed  by  the  statute  extends  only  to  rights 
founded  on  contracts  made  in  reference  to  the  business.  The 
distinction  is  between  title  vnth  its  incidents,  and  power  to  contract 
vnth  respect  to  the  subject  of  it.  Not  the  title  of  the  delinquent 
owner  is  impaired,  but  his  capacity  to  make  a  contract  he  can 
enforce  whereby  to  make  successful  the  business  he  is  illegally  con- 
ducting. 

The  common  law  as  to  contracts  founded  on  or  growing  out  of 
illegal  considerations  furnishes  no  guidance  in  ascertaining  the  true 
interpretation  of  the  statute.  The  common-law  rule  of  invalidity  of 
contracts  was  not  looked  to  in  framing  this  statute,  which  speaks  the 
will  of  the  law- makers,  and  it  must  be  found  in  the  words  employed 
for  that  purpose.  It  is  therefore  needless  to  inquire  what  would 
have  been  the  rule,  if  the  statute  had  not  declared  the  consequence 
of  its  violation.  The  question  is,  what  does  the  statute  declare  ? 
When  that  is  ascertained  it  must  prevail  Its  language  is  plain,  and 
unambiguous.  It  declares  that  no  suit  shall  be  maintainable,  in 
favor  of  the  violator  of  the  law,  on  any  contract  made  by  him  in 
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reference  to  the  business  carried  on  in  disregard  of  this  law.  The 
controTersj  is  as  to  the  scope  of  the  expression,  "In  reference  to 
the  business  carried  on  in  disregard  of  this  law,"  for  only  as  to  such 
contracts  is  disability  to  maintain  a  suit  imposed.  The  language 
should  not  be  extended  beyond  its  plain  meaning,  nor  should  it  be 
limited  within  narrower  bounds.  We  should  not  extend  it  by  con- 
struction, nor  fritter  it  away  by  refinement,  but  should  so  interpret 
it  as  to  effectuate  the  intention  of  the  legislature  in  passing  it. 
What  is  the  plain,  ordinary,  popular  signification  of  the  language 
employed,  its  natural,  unstrained  meaning  ? 

We  answer;  it  embraces  aQ  contracts  in  the  prosecution  of  the 
pariicular  business,  which  relate  to  it,  and  have  for  their  object  its 
maintenance,  protection,  or  furtherance  all  which  pertain  to  it,  and 
grow  out  of  it. 

The  phrase,  'Tn  reference  to  the  business"'  is  synonymous  with 
having  relation  to,  regarding,  in  respect  to,  concerning,  pertaining 
to  it,  and  the  contracts  which  the  delinquent  is  incapacitated  to  claim 
the  benefit  of  are  those  included  in  these  terms. 

Was  the  contract  made  in  the  prosecution  of  the  business  ?  Did 
it  grow  naturally  out  of  it  ?  Was  incident  to  it,  connected  with  it, 
relating  to  it;  did  it  regard  it  and  pertain  to  it?  If  so,  it  is  one 
which  the  dehnquent  dealer  cannot  enforce,  for  to  permit  it  would 
be  to  enable  him  to  make  yalid  contracts  whereby  to  secure  himself 
against  loss  in  his  illegal  Tenture— to  guard  the  cargo  against  perils 
incident  to  the  forbidden  voyage,  and  thereby  save  himself  from  the 
penalty  declared  against  his  temerity. 

Is  a  policy  of  insurance  on  a  stock  of  goods  in  a  store  carried  on  in 
violation  of  law  a  contract  in  reference  to  the  business?  It  is  made 
to  cover  such  goods  as  may  constitute  the  stock  when  a  loss  occurs. 
It  is  a  contract  for  indemnity  against  loss.  It  grows  out  of  the  busi- 
ness, it  pertains  to  it,  and  concerns  it,  it  relates  to  it,  and  is  made  for 
its  Buccesa  It  is  impossible  to  dissociate  the  ideas  of  the  stock  of 
a  merchant  and  the  business  in  which  he  is  engaged.  True,  buying 
and  selling  constitute  the  principal  operations  of  a  merchant,  but 
there  are  many  accessoriea  The  illegality  of  the  principal  things 
involves  and  infects  the  incidents.  Shall  it  be  said  that  the  unli- 
censed dealer  is  incapaeitiated  to  make  an  enforceable  contract  to  buy 
or  sen  goods,  but  he  may  make  one  for  their  preservation  or  for 
indemnity  against  their  loss'?  that  although  they  are  being  used  for 
profit  in  an  unawful  business,  and  are  kept  for  that  purpose,  a  lawful 
contract  may  be  made  for  indemnity  against  tkeir  loss  by  a  casualty 
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incident  to  the  business  ?  although  no  enforceable  contract  may  be 
made  for  their  sale,  one  maj  be  made  for  their  conservatian  or 
replacement,  in  order  that  they  may  continue  to  be  dealt  with  in 
TiolatioQ  of  law?  To  permit  the  unlicensed  merchant  to  stipulate 
for  protection  against  loss  of  goods  by  a  casualty  incident  to  the 
business  would  be  to  allow  him  to  acquire  rights  by  contract  from 
an  illegal  business,  in  the  face  of  the  statute  which  denies  ii  The 
statutory  incapacity  relates  to  all  dealing  with  reference  to  the  stock 
of  goods  kept  for  sale.  The  price  of  license  is  graduated  with  refer- 
ence to  the  amount  of  such  stock  and  contracts  pertaining  to  it 
are  what  cannot  be  enf  orced.  The  scope  of  the  business  of  a  store 
embraces  the  purchase,  care,  preservation,  and  sale  of  goods,  and 
the  disability  of  the  violator  of  the  law  extends  to  all  the  operations 
of  the  business.  He  cannot  claim  the  benefit  of  any  contract  made 
in  its  prosecution,  growing  out  of  it,  and  having  relation  to  it 

So  the  law  is  written. 

Were  a  merchant  to  make  a  power  of  attorney  authorizing  one  to 
take  charge  of  his  store,  and  make  all  contracts  "  in  reference  to  the 
business,"  it  could  not  be  denied  that  the  agent  might  effect  insur- 
ance on  the  stock,  and  bind  his  principal  by  a  bill  or  note  for  the 
premium.  Why  should  the  same  language  have  a  different  mean- 
ing in  a  statute  ? 

Beversed 
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StJPEEME  COXJUT  OP  NEBRASKA. 


Quo  Warranto^ 


STATE,  KX  hkl.  ATTOBNEY-GENERAL, 

FARMERS'  Era  INS-  CO,*  / 

A  contract  by  which  odc  party  for  a  conBideration  proinisea  to  make  a  certain 
payment  of  money  upon  the  deatruction  or  injary  of  something  in  which 
the  other  party  has  an  interest,  is  a  contract  of  insurance,  whatever  may 
be  the  terms  of  payment  of  the  consideration  by  the  assured,  or  the  mode 
of  estimating  or  securing  payment  of  the  snm  to  be  paid  by  the  insurer  in 
the  eyent  of  loss. 

Upon  the  facts  appearing  in  the  record,  ffeldf  that  defendant  was  a  mutual  in- 
surance company,  and  as  such  must  comply  with  the  provisions  of  the  act 
of  June  1,  1873,  and  receive  the  certificate  of  the  auditor  of  State  before 
transacting  business. 

William  Leess  and  N.  K.  Gjbiggs,  for  Plaintiff 4 
Habwood,  Axeb  &  Exllt,  for  Defendants, 

Rekse,  J. 
This  18  an  original  proceeding  inBtituted  for  the  purpose  of  oust- 
ing defendants  from  transacting  the  business  of  life  insurance* 
The  information  alleges  in  substance  that  defendant  association  is 
now,  and  has  been  for  some  time,  transacting  the  business  of  life  in^ 
surance  within  the  State,  and  issuing  policies  or  certificates  of  in^ 
Burance  upon  the  Uyes  of  persons  within  the  State;  that  it  has  not 
complied  with  the  laws  of  the  State  relating  to  the  transaction  of  the 
business  of  hfe  insurance,  and  has  not  at  any  time  obtained  a  certifi' 

*  OpiBkm  Med,  October  U,  1866.^Froa  NinikweHem  Reporltr, 
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cate  from  tibe  auditor  of  State  permitting  it  to  transact  such  busi- 
ness, and  that  it  has  no  authority  of  law  to  engage  therein;  that 
defendants  McBride,  Gillispie,  Hoagland,  Currie,  Fletcher,  and  Tarn* 
blin  are  the  officers  of  said  association,  and  as  such  are  soliciting 
risks  and  effecting  contracts  of  insurance  in  its  behalf.  Exhibits  are 
attached  showing  the  form  of  "  application  for  membership,"  "  cer- 
tificate of  membership,"  "  security  notes,"  "  receipt  for  membership 
fee,"  circulars,  etc.,  in  use  by  defendants  for  the  purpose  of  effect- 
ing the  issuance  of  indemnity  or  insurance  upon  the  lives  of  persons. 
The  answer  consists  alone  of  the  denial  '*  that  the  defendant  the 
Farmers  &  Mechanics'  Mutual  Benevolent  Association  has  not  com- 
plied with  the  laws  of  the  State  of  Nebraska  relating  to  the  trans- 
action of  the  business  of  life  insurance  within  said  State/'  Upon 
the  argument  it  was  conceded  by  defendants  that  no  certificate  or 
permission  of  the  auditor  had  been  issued  to  them  as  is  required  by 
law  to  be  issued  to  insurance  companies,  but  it  was  contended  that 
no  such  certificate  was  necessary;  that  defendant  association  is  not 
an  insurance  company  in  contemplation  of  law,  and  therefore  is  not 
within  the  restrictions  and  prohibitions  of  the  act  of  1873  (chapter 
43,  Comp.  St.) 

The  certificate  of  membership,  omitting  the  name  of  the  assured 
is  as  follows  . — 

Farmers  &  Mechanics*  Mutaal  Benevoleat  Association.  Incorporated  under 
laws  of  Nebraska,  October,  13, 1884,  Lincoln,  Nebraska.  This  certificate  of 
membership  witnesseth  and  declares  : — 

That  in  consideration  of  the  representations  and  agreements  made  in  the 
application  for  this  certificate  of  membership,  and  bearing  even  date  here- 
with, which  is  made  a  part  of  this  contract,  the  payment  of  an  admission  fee 
of  not  exceeding  ten  dollars,  the  payment  of  one  dollar  and  seventy-five 
cents  on  or  before  the  tenth  day  of  May,  1^5,  and  the  same  amount  semi- 
anoually  thereafter,  and  the  payment  on  or  before  maturity  of  such  benefit 
assessments  as  may  be  legally  levied  by  the  board  of  directors,  the  Farmers 
&.  Mechanics'  Mutual  Benefit  Association  issues  this  certificate  of  member- 
ship, and  constitutes ,  of  — ; ,  county  of       ■    ■,  State  of  Nebraska,  a 

member  of  said  association,  with  aU  the  rights  and  privileges  thereof,  subject 
to  the  fobowing  conditions  and  agreements,  and  the  provisions  of  the  by- 
laws of  said  association. 

DEATH  BEKEFIT8. 

Upon  the  receipt  at  the  office  of  the  association,  in  Lincoln,  Nebraska,  of 
satisfactory  proofs  of  the  death  of  said  member,  he  having  conformed  to  all 

the  conditions  of  membership,  this  association  will  pay  to ,  or  the  legal 

heirs  of  said  member,  the  net  proceeds  of  one  fuU  assessment  at  schedule 
rates  upon  all  contributing  members  at  date  of  such  assessment,  and  which 
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is  received  at  the  Lincoln  office  within  thirty  days  from  the  date  of  the  notice 
thereof,  to  an  amoant  not  exceeding  five  thousand  doUars,  to  be  paid  within 
thirty  days  thereafter  at  the  office  of  the  association  at  Lincoln,  Nebraska. 

PERSONAL    BENEFIT. 

And  this  association  farther  agrees  that  whenever  this  certificate  shall 
have  been  maintained  in  fall  force  by  the  prompt  payment  by  the  said  mem- 
ber, on  or  before  maturity,  of  all  dnes  and  assessments  for  the  per.od  of  ten 
fall  consecntive  years,  this  certificate  may  then  mature,  in  which  case  this 
association  will  then  pay  to  the  said  member  personally  the  net  proceeds  of  a 
half  assessment  at  schedule  rates  upon  all  contributing  members  at  that  date, 
and  which  is  received  at  the  Lincoln  office  within  thirty  days  from  dat«  of 
the  notice  of  assessment  thereof,  not  exceeding  two  thousand  dollars:  pro- 
vided, that  upon  payment  of  said  amount  this  certificate  shall  be  canceled 
and  surrendered  to  this  association,  and  provided,  further,  if  the  said  mem- 
ber shall  allow  his  certificate  to  lapse  from  any  cause  whatever,  that  the 
time  of  estimating  when  said  ten  years  shall  commence  to  run  shall  date  from 
the  date  of  his  restoration  to  membership,  and  not  from  the  original  date  of 
certificate :  provided,  the  member  shall  not  be  assessed  for  this  benefit,  uor 
be  entitled  to  the  same,  unless  he  has  especially  made  application  for  this 
benefit  when  applying  for  membership. 

ACCIDENT  BENEFIT.      CLASS  THREE. 

It  is  further  stipulated  that  in  case  the  member  above  has  been  in  good 
standing  in  this  association  for  a  period  of  six  fuU  consecutive  months,  and 
becomes  disabled  by  accident,  not  contracted  in  an  immoral  way,  so  as  to  be 
unable  to  perform  any  ordinary  business  or  duties  of  life,  he  shall  be  entitled 
to  receive  ten  dollars  per  week  while  so  disabled :  provided,  that  no  sickness 
of  less  than  one  week  shall  be  considered,  and  fractions  of  a  week  shall  not 
be  counted ;  and  to  pay  this  accident  benefit,  and  incidental  expenses  not 
otherwise  provided  for,  a  fall  assessment  shall  be  made  from  time  to  time  as 
necessity  may  require,  but  no  one  person  shall  receive  an  accident  benefit  for 
a  greater  time  than  ten  weeks  at  any  one  time  for  any  one  accident,  nor  shall 
they  be  paid  exceeding  the  net  proceeds  of  one  full  assessment. 

The  special  conditions  on  the  back  of  this  certificate  are  made  a  part 
hereof,  and  binding  on  both  parties.  This  certificate  is  for  a  personal  bene- 
fit, and  is  for  an  accident  benefit,  and  is  subject  to  assessments  for  personal  and 
accident  benefits  as  x^rovided  herein  and  in  the  by-laws  of  the  association. 

In  witness  whereof  the  said  Farmers  &;  Mechanics'  Mutual  Benevolent  As- 
sociation has  caused  this  certificate  of  membership  to  be  signed  by  the  presi- 
dent and  countersigned  and  sealed  by  the  secretary  at  the  office  of  the  associ- 
ation in  Lincoln,  Lancaster  County,  Nebraska,  this  sixteenth  day  of  March, 
1885. 

,  Secretary.  ^  President. 

The  special  conditions  referred  to  as  on  the  back  of  the  certificate 
are  too  lengthy  to  be  copied  here,  but  it  may  be  stated  briefly  that 
the  mailing  of  a  printed  or  written  notice  to  a  member  shall  be 
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considered  a  legal  notice.  The  association  reserves  the  right  to 
make  special  assessments  for  the  purpose  of  paying  accident  bene- 
fits, and  to  pay  for  the  expenses  of  the  association  not  otherwine 
provided  for.  The  name  of  the  beneficiary  may  be  changed  upon 
the  written  request  of  the  member,  the  surrender  of  the  certificate 
and  the  payment  of  two  dollars  and  fifty  cents,  and  the  issuance  of 
a  new  certificate.  Notice  of  the  death  or  disability  of  the  member 
shall  be  sent  to  the  office  of  the  association  within  ten  days  from  the 
time  of  death  or  disability.  If  the  certificate  becomes  void  from 
any  cause,  all  payments  made  thereon  are  forfeited  to  the  associa- 
tion. Accident  benefits  may  be  waived  upon  application  to  the  sec* 
retaiy.  When  a  member  fails  to  pay  his  dues  or  assessments,  his 
security  note  becomes  due  and  payable.  The  member  forfeits  all 
rights  in  the  association  by  failure  to  pay.  assessments  within  thirty 
days  from  their  date;  the  failure  to  pay  semi  annual  dues  v?ithin 
thirty  days  after  they  become  due;  the  immoderate  use  of  alcoholic 
liquors,  or  the  concealment  or  misrepresentation  of  any  material 
facts  as  to  health  when  applying  for  membership;  the  perpetration 
or  attempt  to  perpetrate  any  fraud  on  the  association  by  the  mem- 
ber, his  beneficiary,  or  any  one  having  an  interest  in  the  certificate, 
and  the  graduated  schedule  of  rates  in  blank  depending  upon  the 
age  of  the  member. 

That  this  is  a  contract  of  insurance  cannot,  we  think,  in  the  light 
of  the  almost  if  not  quite  uniform  holdings  of  courts  and  opinions 
of  text-writers,  be  doubted.  In  Com.  vs.  Wetherbee,  105  Mass.,  149, 
it  is  held  that  "  a  contract  by  which  one  party,  for  a  consideration, 
promises  to  make  a  certain  payment  of  money  upon  the  destruction 
or  injury  of  something  in  which  the  other  party  has  an  interest,  is  a 
contract  of  insurance,  whatever  may  be  the  terms  of  payment  of  the 
consideration  by  the  assured,  or  the  mode  of  estimating  or  securing 
payment  of  the  sum  to  be  paid  by  the  insurer  in  the  event  of  loss, 
and  although  the  object  of  the  insurer  in  making  the  contract  is 
benevolent  and  not  speculative."  The  contract  does  not  differ  in  any 
essential  feature  of  form  or  substance  hova  a  contract  of  insurance. 
The  subject  insured  is  the  life  or  health  of  the  member.  The  as- 
sured pays  a  certain  sum  (ten  dollars)  at  the  inception  of  the  con- 
tract, which  is  fixed  by  the  insurer  (association);  a  promise  to  pay 
assessments  punctually,  when  called  for,  is  made  by  the  assured,  to- 
gether with  stipulated  semi-annual  dues,  which  is  fixed  by  the  di- 
rectors. Upon  the  condition  of  these  payments  being  promptiy 
made  the  insurance  is  made  to  depend.    At  the  death  of  the  mem- 
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ber  (assured),  upon  proof  of  the  fact  within  ten  days  thereafter,  the 
beneficiary  is  to  receive  a  sum  of  money  not  exceeding  $5,000.  This 
is  none  the  less  an  insurance  because  Ihe  amount  to  be  paid  is  not  a 
gross  sum,  but  graduated  by  the  number  of  "  contributing  mem* 
bers ''  at  the  date  of  the  assessments  therefor,  nor  because  there  is 
no  legal  method  of  enforcing  payment  of  the  assessment  necessary  to 
provide  for  the  payment  of  the  "  death  benefit,"  but  declares  the 
contract  of  membership  at  an  end,  and  all  payments  made  thereon 
forfeited  to  the  company. 

The  courts  have,  with  a  great  degree  of  unanimity,  treated  all 
such  organizations  as  substantially  life  insurance  companies,  apply- 
ing to  tiiem,  and  to  the  mutual  relations  of  the  members,  the  rules 
and  principles  applicable  to  the  contract  of  life  insurance  :  May, 
Ins.,  sec«  550.  See  also  Bolton  vs.  Bolton,  73  Me.,  299;  State  vs. 
Standard  Life  Ass'n,  38  Ohio  St,  281;  State  vs.  Miller,  23  N.  W. 
Bep.,  241;  State  vs.  Bankers  etc,  Ass'n,  23  Kan.,  499;  Arthur  vs. 
Odd  Fellows'  Ass'n,  29  Ohio  Si,  557;  Illinois  Masons'  Ben.  Soc.  vs. 
Winthrop,  86  DL,  537;  Same  vs.  Baldwin,  86  HL,  479;  Schunck  vs. 
Ghegenseitiger,  44  Wis.,  369;  State  vs.  Live-stock  Ass'n,  16  Neb., 
552;  s.  c,  20  N.  W.  Bep.,  852. 

It  is  virtually  conceded  by  defendant  in  its  brief  and  argument 
that  the  rules  governing  insurance  companies  must  be  applied  to 
defendant,  but  a  vigorous  attack  is  made  upon  the  law  of  this  State 
upon  the  subject  of  life  insurance,  and  it  is  claimed  that  the  act 
above  referred  to  is  intended  to  crush  out  organizations  like  defend- 
ant, in  the  interests  of  what  are  usually  termed  the  '-  old-line  "  com- 
panies. It  is  nowhere  suggested  that  the  act  is  unconstitutional, 
nor  that  it  was  not  legally  passed  by  the  legislature.  Such  being 
the  case,  we  cannot  inquire  into  the  propriety  of  the  action  of  the 
legislature,  but  must  accept  and  enforce  the  law  as  we  find  It. 

Since  defendants  have  not  complied  with  the  provisions  of  section 
6  of  chapter  16,  and  sections  7  and  8  of  <chapter  43,  of  the  Compiled 
Statutes  (being  an  insurance  company  against  accident),  they  have 
no  authority  to  transact  the  business  in  which  they  are  engaged,  and 
judgment  must  be  entered  id  accordance  with  the  prayer  of  the  pe- 
tit io 


Digitized  by  VjOOQIC 


386  Bepart  (f  Decmons.  [Maiy^ 


SUPREME  COUET  OP  INDIANA. 


Appeal  from  the  Jasper  Circuil  CourL 


GEOBGE  STTTZ 

STATE  OP  INDIANA*; 

Overvaluatimi  of  insured  properbr  itf  competent  evidenoe  in  case  of  atsoli, 
not  for  the  purpose  of  impeaonuig  the  character  of  the  insured,  but  as 
showing  a  motive  for  the  crime.  But  the  accused  was  entitled  to  an  in- 
struction that  if  the  overvaluation  was  the  result  of  mistake  or  error  in 
Judgment,  it  was  not  necessarily  evidence  of  a  wicked  mcrtive  or  criminal 
intent. 

In  order  to  convict  of  arson,  all  the  jurors  must  be  satisfied  of  the  ffuilt  beyond 
a  reasonable  doubt,  and  it  is  error  to  charge  that  there  should  be  no  ac 
quittal  unless  all  the  Jurors  entertain  a  reasonable  doubt  of  guilt. 

ElXZOTTi   J4 

The  indictment  upon  Which  the  appellant  was  convicted,  charged 
him  with  the  crime  of  arson,  and  chaises  also,  that  the  crime  was 
committed  for  the  purpose  of  defrauding  the  Phoenix  Pire  Insurance 
Company,  which  had  issued  a  policy  of  insurance  upon  the  building 
burned* 

The  State  was  permitted  to  give  in  eyidence  a  daim  made  by  the 
appellant  for  property  destroyed  by  the  fire^  and  to  prove  that  he 
put  a  value  upon  ^  the  property  beyond  its  real  worth*  We  regard 
this  evidence  as  competent  We  do  not,  however,  agree  with  the 
ounsel  for  the  State  that  it  was  competent  for  the  purpose  of  im- 
peaching the  character  of  the  accused;  on  the  contrary^  we  regard 
the  theory  of  counsel  for  the  State  upon  this  point  as  radically  er^  ' 

«  opinion  filed,  Deoembw  31, 18§6. 
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voneous.    Character  cannot  be  impeached  by  evidence  of  specific 
acts.    This  familiar  principle  shatters  the  theory  of  the  State. 

In  proceeding  upon  this  theory  counsel  were  led  into  serious  er- 
ror in  their  argument  to  the  jury,  and  the  court  followed  them,  to 
the  manifest  injury  of  the  appellant. 

We  put  our  ruling  on  the  ground  that  the  evidence  was  compe- 
tent^ as  tending  to  show  a  motive  to  commit  the  crime.  If  an  ac- 
cused has  a  policy  of  insurance  on  his  property  and  claims  from  the 
insurer  more  than  the  property  is  worth,  it  supplies  some  evidence 
of  a  wicked  motive.  If  a  man  should  daim,  under  oath,  $1,000  for 
property  of  no  greater  value  than  $100,  that  fact  would  supply  some 
evidence  tending  to  establish  a  motive  for  setting  fire  to  the  build- 
ing in  which  it  was  situated. 

It  would,  however,  be  a  mere  circumstance  to  be  considered  in 
connection  with  other  fact&  Of  itself  it  would  be  of  no  great 
weight,  but  it  would  nevertheless  be  some  evidence  of  a  criminating 
character. 

The  law  recognizes  the  principle  that  men  are  impelled  to  commit 
crime  from  some  motive.  There  are,  indeed,  few  motiveless  crimes, 
and  among  the  motives  impelling  men  to  crime  is  that  of  gain.  In 
a  thoughtful  and  philosophical  treatise  it  is  said :  '^  As  there  miust 
pre-exist  a  motive  to  every  voluntary  action  of  a  rational  being,  it  is 
proper  to  comprise  in  the  class  of  moral  indications  such  particu- 
lars of  external  relation  as  are  usually  observed  to  operate  as  induce- 
ments to  crime."  And  among  the  motives  that  influence  human 
conduct,  this  author  classes  that  of  gain :  Wills,  Civ.  Ev.,  39.  An- 
other  author  says :  "In  looking  at  the  motives  which  instigate  hu- 
man conduct  we  ascend  to  the  very  origin  of  crime  :"  Burr.,  Civ.  Ev., 
28L  At  another  place  this  author  says :  "  The  motive  of  gain,  in 
the  stricter  sense  of  the  term,  may  be  excited  by  two  different  classes 
of  objects;  first,  by  something  visible  and  tangible,  which  the  party 
meditating  the  crime  desires  to  possess;  and  secondly,  by  some  sub- 
stantial benefit  which  it  is  expected  to  accrue  as  the  result  of  the 
contemplated  act :  id.,  285. 

The  case  of  State  vs.  Cohn,  9  Nev.,  179,  supplies  an  illustration  of 
the  practical  application  of  these  principles.  In  that  case  the  appellant 
was  charged  with  arson,  and  it  was  held  that  evidence  of  over-large 
insurance  upon  his  goods  was  competent  to  show  a  possible  or  prob- 
able motive,  such  motive  being  a  material  link  in  the  chain  of 
oiroumstances.  In  the  course  of  the  opinion  in  that  case  it  was 
said  :  "  Now,  it  is  not  a  natural  thing  for  a  man  to  fire  his  ovm  prem- 
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ises;  preBumptiTely,  appellant  -was  innocent.  What  then  is  the  nat- 
ural and  logical  course  of  human  thought  at  such  a  juncture  ?  Is 
it  not  to  inquire  what  motive,  if  any,  existed  which  could  have  in- 
fluenced a  sane  person  to  do  such  an  act  ?  Such  was  the  course 
pursued  by  the  prosecution;  the  motive  was  sought,  and  by  it 
claimed  to  be  found  in  the  fdct  of  an  undue  insurance;  not  only  a 
perfectly  proper  proceeding,  but  indeed  the  only  one  open."  The 
same  principle  is  declared  in  Commonwealth  vs.  Hudson,  97  Mass., 
565,  and  in  Shepherd  vs.  People,  19  N.  Y.,  537. 

In  this  last  case,  Deino,  J.,  speaking  for  the  court  said  :  **  The 
prisoner's  housQ  had  bsen  burned,  and  he  was  charged,  upon  cir- 
cumstantial evidence,  with  having  set  it  on  fire.  Prima  facie  he  had 
no  motive  for  the  act,  but  a  strong  pecuniary  one  against  it.  But 
if  he  had  a  contract  of  indemnity,  and  especially  if,  under  it,  he 
might  probably  obtain  more  than  the  value  of  the  property,  the  case 
would  be  quite  different." 

Mr.  Bishop  says:  "Evidence  that  the  insurance  was  for  more 
than  the  worth  of  the  building  is  pertinent;  also  that  the  defendant 
attempted  to  procure  payment  of  what  was  thus  excessive  :"  1  Bish., 
Cr.  Pro.,  sec.  50. 

These  cases  are  in  harmony  with  the  general  rule  which  that  au- 
thor thus  states  :  '*  Hence  proof  of  motive  is  never  essential  to  a 
conviction.  But  it  is  always  competent  against  the  defendant :  1 
Bish.  Cr.  Pro.,  sec.  1,107;  Wills,  Cir.  Ev.,  41;  Goodwin  vs.  State,  96 
Ind.,  550— see  p.  660. 

While  it  is  competent  to  prove  facts  tending  to  show  an  evil  mo* 
tive,  yet  such  facts  are  always  susceptible  of  explanation.  Motive  is 
but  a  circumstance,  and  it  is  always  proper  to  explain  the  act 
which  is  adduced  as  evidence  of  a  wicked  motive.  This  is  true  of 
the  present  case.  If  the  valuation  of  the  property  was  made  by  mis- 
take, or  was  a  mere  honest  error  of  opinion,  the  probatory  force  of 
the  fact  that  there  was  a  claim  made  for  a  value  greater  than  the 
actual  one,  would  be  materially  weakened,  if  not  entirely  destroyed. 
It  is  not  uncommon  for  men  to  place  too  great  a  value  on  their  own 
property,  and  an  error  in  doing  so  is  not  necessarily  a  criminating 
circumstance  :  Citizens  Ins.  Co.  vs.  Short,  62  Ind.,  316. 

The  accused  was  entitled  to  an  instruction,  that  if  the  overvalua- 
tion of  the  property  v«raB  the  result  of  an  error  of  judgment,  or  of  a 
mistake  of  fact^  it  was  not  necessarily  evidence  of  a  wicked  motive 
or, criminal  intent.  Our  opinion  is,  that  tbe  court  erred  in  refusing 
the  instruction  asked  by  the  appellant  upon  this  poini 
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The  court  gave  to  the  jury  this  instruction  :  "  While  each  juror 
must  be  satisfied  of  the  defendant's  guilt  beyond  a  reasonable 
doubt  to  authorize  a  conviction,  such  reasonable  doubt,  unless  enter- 
tained by  all  the  jurors,  does  not  warrant  an  acquittal "  This  in- 
struction is  palpably  erroneous.  There  can  be  no  conviction  of  a 
crime  unless  all  the  jurors  are  satisfied  beyond  a  reasonable  doubt, 
of  the  guilt  of  the  accused.  The  law  upon  this  point  is  firmly  set- 
tled. The  instruction  before  us  in  effect  reverses  this  rule,  for  it 
informs  the  jury  that  "  such  reasonable  doubt,  unless  entertained  by 
all  the  jurors,  does  not  warrant  an  acquittal"  This  must  have  in- 
duced tiie  jurors  to  think  that  unless  all  concurred  in  entertaining  a 
reasonable  doubts  the  verdict  should  be  against  the  defendant.  This 
is  in  direct  opposition  to  the  rule  declared  by  our  decisions  :  Castle 
vs.  State,  75  Ind.,  146;  Qem  vs.  State,  42  Ind.,  420. 

This  instruction  is  essentially  different  from  the  one  passed  upon 
in  FassiQow  vs.  State,  89  Ind.,  234 

A  reasonable  doubt  entertained  by  some  of  the  members  of  the 
jury  may  not  compel  an  acquittal,  but  it  may  so  strongly  prevail  and 
among  so  many,  as  to  warrant  others  in  yielding  their  opinions  and 
joining  in  a  verdict  of  acquittal  At  all  events,  an  instruction  which 
mdicates,  as  the  one  under  immediate  mention  does,  that  individual 
jurors  chould  not  acquit  unless  all  the  members  of  the  jury  entertain 
doubts  of  the  defendant's  guilt,  is  erroneous.  It  may  possibly  be 
that  in  a  case  where  the  evidence  satisfactorily  shows  the  guilt  of 
the  accused,  there  should  be  no  reversal  for  such  an  error  as  that 
committed  in  giving  the  instruction;  but,  however  this  may  be  in 
other  cases,  in  such  a  case  as  this,  where  the  evidence  is  far  from 
satisfactory,  we  cannot  disregard  the  error  committed  in  giving  the 
instruction  under  examination. 

There  are  other  instructions  given  which  we  deem  erroneous,  but 
we  do  not  think  it  necessary  to  discuss  them,  for  the  judgment  must 
be  reversed  for  the  errors  pointed  out 

Judgment  reversed. 

And  prisoner  ordered  back  from  prison  and  new  trial  ordered, 
with  instructions. 
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SUPEEME  COURT  OP  PENNSYLVANIA. 


Error  to  the  Common  Pleas  of  Lebanon  County, 


HOME  MDT.  LIFE   ASS'N  op  PENN8YLVANIA^ 

GILLESPIK* 

One  of  the  coDditions  of  a  policy  of  inBarance  issned  was  that,  if  any  nntme 
statement  were  made  in  the  application  or  policy,  the  company  should  be 
free  from  all  liability  under  it. 

The  application  for  the  policy  set  forth,  "Have  you  been  subject  to  or  had 
any  of  the  following  disorders,  open  sores,  lumps,  or  swelling  of  any 
kind;  also  "Have  you  ever  had  any  malformation,  illness  or  injury,  or 
undergone  nny  surgical  operation/'  Heldt  that  it  would  be  unreasonable 
to  suppose  that  the  parties  had  in  contemplation  the  reading  and  under- 
standing of  these  questions  in  general  terms,  as  it  would  be  impossible  for 
a  person  of  mature  years  to  remember  the  common  and  trivial  ailments  he 
may  have  suffered  from  in  childhood.  By  open  sores  or  swelling  was 
meant  such  continuous  or  recurrent  ones  as  result  from  disease  or  disorder, 
such  as  result  by  defective  action  from  some  functional  derangement. 

By  illness  or  injury  was  meant  an  illness  or  injury  of  such  a  nature  and  im- 
portance as  would  reasonably  fall  within  the  line  of  inquiry  proper  to  be 
pursued  in  furtherance  of  the  matter  under  consideration. 

The  Home  Mutual  Life  Association  of  PeunsylTania  insured  the 
life  of  Anthony  Gillespie  for  the  sum  of  $2,000,  for  the  benefit  of 
his  son,  John  W.  Gillespie.  Upon  the  death  of  Anthony  Gillespie, 
suit  was  brought  against  the  company  to  recover  the  amount  of  the 
policy.  The  company  defended  on  the  ground  that  untrue  answers 
had  been  made  to  questions  set  forth  in  the  application,  and  that, 
therefore,  by  the  conditions  of  the  policy,  there  was  no  liability  upon 
the  part  of  the  company. 

*  OplDton  filed,  October  6, 1886.— From  SoiUm  ReporUr. 
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Orant  Wetomjln,  for  Plaintiff  in  Error. 

3.  P.  S.  GoBiN  and  W.  H.  M.  Obam,  for  Defendcmt  in  Error. 

Clabk,  J. 

This  is  an  aotion  of  debt  on  a  policy  of  insurance  issued  January 
11, 1881,  by  the  Home  Mutual  Life  Association,  to  John  W.  Gillespie, 
upon  the  life  of  his  fother,  Anthony  Gillespie,  who  died  May  23, 1883. 

By  the  terms  of  the  policy,  the  application  was  made  part  of  the 
contract  of  insurance,  and  each  of  the  statements,  and  the  answers 
to  the  questions  therein  contained,  are  admitted  to  be  material,  and 
are  warranted  to  be  full  and  true,  and  to  be  the  only  statements 
upon  which  the  contract  of  insurance  was  made.  One  of  the  con- 
ditions of  the  {)olicy  provided  that,  if  any  statement  made  in  the 
application  or  in  the  policy  was  in  any  respect  untrue,  the  consid- 
eration of  the  contract  should  be  deemed  to  have  &iled,  and  the 
association  should  be  free  from  all  liability  under  it 

It  is  undoubtedly  true  that  the  validity  of  the  contract  depends 
upon  the  truth  of  the  warranty.  The  materiality  of  the  thing  war- 
ranted to  the  risk,  or  the  good  or  bad  faith  of  the  warrantor,  is  of 
no  consequence;  the  engagement  of  the  policy-holder  is  absolute, 
that  the  facts  shall  be  as  they  are  stated,  when  his  rights  under  the 
policy  attach:  State  Mut.  Co.  vs.  Arthur,  30  Penn.  St,  331;  Com- 
monwealth Mut  Co.  Ts.  Huntzinger,  98  id.,  41;  Mut  Aid  Soc.  vs. 
White,  100  id.,  12;  Blooming  Grove  Mut  Co.  vs.  McAIamey,  102 
id.,  335. 

Whilst,  however,  the  insured  is  held  for  the  exact  truth  of  his  war- 
ranty as  a  condition  of  his  recovery,  it  must  first  be  ascertained, 
under  the  ordinary  rules  of  construction,  what  the  thing  is  that  is 
warranted;  and  this  being  ascertained,  the  insured  is  held  to  a  full 
and  Hteral  performance  of  it  But  the  words  of  a  warranty,  or  of  a 
contract  of  insurance,  must  receive  a  reasonable  interpretation. 
When  the  words  of  any  contract  have  a  clear  meaning  consistent 
with  and  releyant  to  its  object  and  purpose,  the  intention  of  the 
parties,  in  the  absence  of  fraud  or  mistake,  cannot  be  shown  to  over- 
ride this  meaning.  But  if  the  words  employed,  in  their  literal  or 
unrestricted  sense,  are  inconsistent  with  the  main  and  obvious  pur- 
pose of  the  instrument,  or  are  foreign  to  the  purpose  of  its  provi- 
sions, they  may,  if  reasonably  susceptible,  receive  such  interpretation 
as  accords  with  the  object  in  yiew,  and  the  clear  intent  of  the  par- 
ties. ''  If  the  natural  interpretation,  looking  to  the  other  provisions 
of  the  contract,  and  to  its  general  object  and  scope,  would  lead  to 
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an  absurd  or  unreasonabie  conclusioD,  as  such  a  result  cannot  be 
presumed  to  have  been  "within  the  intention  of  the  parties,  such 
interpretation  must  be  abandoned,  and  that  adopted  which  will  be 
more  consistent  with  reason  and  probability:  "  May  Ins.,  182.  The 
contract  in  such  cases  will  be  construed  liberally  in  favor  of  the 
object  to  be  accomplished. 

In  his  physical  examination  by  the  medical  examiner,  made  a  part 
of  the  application,  the  insured  was  interrogated,  and  replied  as 
follows: — 

4  "  Have  you  been  subject  to,  or  had  any  of  the  following  disor- 
ders or  diseases:"  '  Open  sores,  lumps  or  swelling  of  any  kind?"  A. 
"  Nothing  of  that  kind  to  my  knowledge." 

9.  "  Have  you  ever  had  any  malformation,  illness  or  injury,  or 
undergone  any  surgical  operation  ?"    A.  "  No." 

These  questions,  it  must  be  admitted,  are  in  the  most  general 
,  terms,  and  if  they  are  to  be  so  read  and  understood,  they  are  not 
only  unreasonable,  but  absurd.  A  slight  cutting  of  the  finger  with 
a  penknife  may  for  a  time  produce  both  an  open  sore  and  a  swell- 
.  ing;  the  mere  indisposition  arising  from  cold  is  an  illness;  the  stub- 
bing of  a  toe  is  an  injury,  and  the  most  trivial  operations  with  hand 
or  knife  may  be  said  to  be  surgical  It  would  be  impossible  for  a 
person  of  mature  years  to  remember,  and  absurd  for  the  association 
to  inquire  as  to  the  common  and  trivial  ailments  or  injuries  he  may 
have  suffered  from  his  earliest  childhood,  and  it  is  unreasonable  to 
suppose  that  those  were  in  contemplation  of  the  parties. 

The  form  of  the  fourth  question  indicates,  however,  that  the  open 
sore  or  swelling  intended  is  such  as  results  from  *'  disease  or  dis- 
order," that  is  to  say,  such  as  result  by  defective  action  from  some 
functional  derangement,  and  not  from  wounds  or  accidental  injuries, 
and  the  court  was  right,  we  think,  in  saying  that  they  were  to  some 
extent  permanent  or  continuous,  connected  or  recurrent.  So,  the 
illness  or  injury  referred  to  must  be  of  such  nature  and  importance 
as  would  reasonably  fall  within  the  line  of  inquiry  proper  to  be  pur- 
sued in  such  cases.  We  do  not  say  that  the  illness  or  injury  must 
•  be  such  as  would  be  material  to  the  riek,  but  such  as  in  the  judg- 
ment of  the  jury  was  reasonably  in  oontemplation  of  the  parties,  in 
view  of  the  nature  of  the  matter  under  consideration.  If  the  line  of 
distinction  is  obscure  and  difficult  to  draw,  the  fault  is  with  the  asso- 
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oiatioQ  for  makuig  it  ao«  We  do  not  belieye  that  the  assnred  waa 
expected  or  required  to  remember  and  to  reoite  hk  hJ3  applicatiou 
all  of  the  trivial  aihnents  of  hia  life. 

Whether  the  injury  reoeiTed  t^  Anthony  QiUeapJe  at  Cold  Har^ 
bor  from  the  bivrsting  of  a  shell  waa  of  such  a  trifling  and  unimi)or^ 
tant  nature  aa  made  it  unworthy  of  mention^  or  waa  aach  an  injuiy 
or  open  sore  as  oould  not  ha^re  been  contemplated  in  the  examina^ 
tion,  was,  under  all  the  evidence  in  the  cause,  a  question  for  the 
determination  of  the  jury,  and  we  think  that  question  waja^  under 
the  charge  of  the  eourt,  fairly  submitted^. 

The  judgment  is  affirmed. 
Greeuj  J.,  dissents. 
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SUPREME  COURT  OF  CALIFORNIA. 

IN  RE  APPLICATION 

or 

LA  SOLIDARITE  MUT.  BEN.  ASST^.*] 

The  bj4aw8  of  a  beneficial  association  provided  that  upon  the  death  of  a 
member,  and  in  order  to  make  up  the  amount  to  be  paid  over  to  his  nomi- 
nee or  nominees,  each  member  snould  pay  one  dollar  in  gold  or  silver  coin. 
It  was  further  provided  that  at  the  death  of  a  member  who  had  regularly 
paid  his  assessments  his  nominee  or  nominees  should  be  entitled  to  claim 
and  receive  from  the  association  the  amount  collected  on  the  assessment  to 
be  levied  therefor.  Held,  that  such  nominee  was  entitled  to  claim  from  the 
association  only  the  sum  which  was  actually  collected  on  an  assessment, 
and  not  one  dollar  for  each  and  every  member. 

The  passage  of  a  resolution  by  the  members  of  such  association  authorizing  a 
larger  sum  to  be  paid  to  such  nominee  will  not  entitle  the  latter  to  claim 
the  same  if  the  resolution-  was  never  adopted  or  ratified  by  the  directors, 
without  whose  order  no  mouey  could  be  appropriated  or  drawn  from  the 
treasury. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisoo,  entered  in  favor  of  the  petitioner,  and 
from  an  order  denying  the  contestant  a  new  trial  The  opinion 
states  the  facts. 

S.  H.  Henbt  and  P.  J.  Castlehun,  for  (he  AppeUanU. 
A.  C.  Bbadfobd  and  Robebt  Febbal,  for  the  BespondenL 

Belcheb,  C.  C. 
This  is  an  application  by  a  beneficial  association  for  leave  to  dis- 
incorporate.   Eliza  Little  filed  objections  to  the  application,  in  which 
she  alleged,  among  other  things,  that  her  husband  died  on  the  29th 
day  of  January,  1882,  a  member  of  the  association;  that  at  the  time 

•  Opinion  filed,  Jtaivmrj  33, 1886 From  IF.  C.  Ee^rtet. 
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of  bis  death  there  were  three  hundred  and  fifty-five  members,  and 
that  she  was  the  nominee  of  her  hnsband,  and  as  such  entitled  to 
receive  three  hundred  and  fifty-five  dollars,  but  had  only  been  paid 
one  hundred  and  fifty  dollars. 

The  case  was  tried  and  judgment  entered  dissolving  the  corpora- 
tion, from  which  and  from  an  order  denying  a  new  trial  the  appeal 
is  prosecuted. 

The  findings  do  not  meet  all  the  issues  raised  by  the  objections, 
but  as  a  reversal  for  this  reason  would  not  benefit  the  appellant  if 
the  other  questions  are  decided  against  her,  she  seems  in  effect  to 
have  waived  this  point. 

The  real  question  presented  for  decision  is.  Was  the  appellant 
entitled  to  receive  as  many  dollars  as  there  were  members  of  the 
association  at  the  time  of  her  husband's  death,  or  only  such  sum  as 
was  actually  collected  from  the  members  upon  the  assessment  made 
for  her  benefit  ?.  , 

By  the  by-laws  it  was  provided  that  upon  the  death  of  a  member, 
and  in  order  to  make  up  the  amount  to  be  paid  over  to  the  nomi- 
nee or  nominees,  each  member  should  pay  one  dollar  in  gold  or 
sUver  coin. 

It  was  further  provided  that  at  the  death  of  a  member  who  had 
regularly  paid  his  assessments  his  nominee  or  nominees  should  be 
entitled  to  claim  and  receive  from  the  association  the  amount  col- 
lected on  the  assessment  to  be  levied  therefor. 

What  is  the  meaning  of  these  provisions  ? 

It  is  insisted  for  the  appellant  that  they  should  be  so  construed 
as  to  give  her  one  dollar  for  each  member,  whether  collected  or 
not.  We  do  not  agree  with  counsel  in  this.  They  seem  to  us  to 
have  a  plain  and  obvious  meaning,  and  not  to  admit  of  the  con- 
struction asked  to  be  put  upon  them.  While  it  was  provided  that 
each  member  should  be  assessed  and  required  to  pay  one  dollar 
for  the  benefit  of  every  deceased  member's  nominee,  it  was  evidently 
contemplated  that  some  members  might  fail  to  pay,  and  in  that 
event  the  nominee  was  to  receive  only  the  amount  collected  on  the 
assessment. 

In  our  opinion  the  appellant  was  entitled  to  claim  from  the  asso- 
ciation only  the  sum  which  was  actually  collected  on  the  assessment, 
and  not  one  dollar  for  each  and  every  member. 

But  if  this  be  so,  it  is  said  that  at  a  meeting  of  the  members  of 
the  association,  held  on  the  1st  day  of  April,  1882,  a  resolution  was 
introduced  and  passed  ''  that  after  the  assessment  of  W.  F.  Brisac 
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has  been  collected  the  claims  of  the  nominees  of  the  seven  dece- 
dents remaining  unpaid  be  paid  an  equal  amount  as  the  nominee  of 
W.  F.  Brisac  shall  receive;"  that  the  nominee  of  Brisac  received  two 
hundred  and  fiftj-two  dollars,  and  that  Little  was  one  of  the  seven 
decedents  referred  to,  and  under  the  resolution  his  nominee  was 
entitled  to  claim  and  receive  an  equal  amount. 

It  does  not  appear  that  the  nominee  of  Brisac  was  paid  any 
greater  sum  than  the  amount  collected  on  the  assecsment.  But, 
whether  she  wa^  or  not,  we  &il  to  see  how  the  resolution  can  aid 
the  appellant.  It  was  not  adopted  or  ratified  by  the  directors,  and 
without  their  order  no  money  could  be  appropriated  or  drawn  from 
the  treasury.  It  is  settled  law  in  this  State  that  a  "  corporation  can 
only  act,  can  only  speak,  through  the  medium  prescribed  by  law, 
and  that  is  its  board  of  trustees:''  Ghtshwiler  vs.  Willis,  33  CaL,  20. 

Looking  at  the  whole  record,  we  fail  to  see  any  error  prejudicial 
to  the  a][^ellant,  and  the  judgment  and  order  should  therefore  be 
affirmed* 

Searls,  C,  and  Foote,  C,  concurred. 

By  the  Cotjbt.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 
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UNITED  STATES  OIKCUIT  COURT. 

SOUTHERN  DISTBICT  OF  NEW  YORK. 


-5JTNA  NAT.  BANK,  or  habtpokd,  conn.,  et  al.  ^ 

US. 

UNITED  STATES  LEPE  INS.  CO.  et  al.* 

Jnd^etit  creditors  had  filed  a  bill  to  have  the  proceeds  of  a  policv  on  the 
life  of  the  debtor,  who  was  deceased,  and  whicn  was  payable  to  the  wife, 
applied  in  satisfaction  of  their  Judgment,  as  having  been  procured  by  the 
application  of  funds  belonging  to  the  creditors.  The  wife  opposed  on  the 
ground  that  under  the  statutes  of  the  State  where  the  contract  was  made, 
no  such  claim  was  allowable. 

Heldf  That  the  company  was  entitled  to  pay  the  money  into  court  to  await 
the  settlement  of  the  case,  where  all  the  claimants  were  before  the  court. 

William  S.  Melvin,  for  Comptofinants, 

O.  P.  BuEL,  for  the  Insurance  Co. 

John  W.  Weed,  for  Defendant  Harwood. 

BaoWN,  J. 

The  complaint  in  this  case  is  in  the  nature  of  a  judgment  credit- 
ors' bill  filed  by  several  judgment  creditors  of  Norman  B.  Harwood, 
late  of  Florida,  deceased,  to  have  applied  in  satisfaction  of  their 
judgments  the  amount  payable  by  the  United  States  Life  Insur- 
ance Company  upon  a  policy  of  life  insurance  effected  on  the  life 
of  the  judgment  debtor,  and  payable,  according  to  the  terms  of  the 
policy,  to  his  widow,  the  defendant  Susan  B.  Harwood.  The 
grounds  of  the  complainants'  claim  are  two:  First,  a  fraudulent  use 
of  large  sums  of  money  belonging  to  the  judgment  debtor  in  pro-- 
curing  the  insurance;  and,  second,  the  provisions  of  the  statute  of 
the  State  of  New  York  (Laws  1868,  c.  187,  §  1),  that  when  the  pre- 
miums paid  exceed  $500  per  year,  the  excess  shall  accrue  to  the 
benefit  of  the  husband's  creditors.  Both  defendants  have  appeared 
and  answered;  the  insurance  company  making  no  defense,  but  sta>t« 
ing  its  readiness  to  pay  the  amount  due  upon  the  policy  to  whom- 

*  Decltlon  rendered,  Kovember  24,  18b9. 
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soever  may  be  entitled  to  it.  The  widow,  by  her  answer,  denies 
generally  all  the  allegations  of  fraud,  and  alleges  that  under  the 
statutes  of  Florida,  where  the  contract  was  made  and  the  policy 
delivered,  no  such  exception  in  &vor  of  creditors  exists,  and  that 
the  whole  amount  of  the  policy  is  due  and  payable  to  her.  The 
insurance  company  now  moves  for  leave  to  pay  the  money  into 
court,  as  having  no  interest  in  the  controversy. 

The  motion  has  been  argued  with  great  care  upon  both  sides. 
The  defendant  Harwood  insists  that  nothing  should  be  done  by  the 
court  to  relieve  the  insurance  company  from  its  alleged  duty  of  pay- 
ing her  at  once,  according  to  the  terms  of  the  policy,  and  without 
regard  to  the  complainants'-  claims.  The  complainants,  however, 
have  a  legal  right  to  conduct  the  proceedings  that  have  been  insti- 
tuted to  a  judicial  termination.  Both  defendants  have  appeared,  the 
fund  is  within  the  jurisdiction  of  the  court,  and  the  court  must  ulti- 
mately make  a  final  decree,  disposing  of  the  fund  and  of  the  rights 
of  the  parties.  By  the  filing  of  the  bill  the  complainants  have 
acquired  an  equitable  lien  upon  the  fund  for  any  amount  they  may 
ultimately  succeed  in  holding  applicable  to  their  judgments,  whether 
it  be  the  whole  or  only  a  part  of  the  fund;  and  this  decree  will  be 
binding  and  conclusive  upon  Mrs.  Harwood,  as  well  as  upon  the 
insurance  company.  The  insurance  company,  therefore,  cannot 
safely  pay  either  claimant,  except  at  its  peril  of  anticipating  rightly 
the  ultimate  judgment  of  the  court  The  fund  in  question  arises 
under  the  policy  of  insurance,  both  parties  claiming  under  the  same 
instrument. 

Without  considering  in  detail  the  numerous  cases  on  the  subject 
of  interpleader  that  have  been  cited,  I  am  of  opinion  that  in  the 
situation  of  the  parties  in  this  case,  the  motion  should  be  granted 
The  equitable  lien  which  the  complainants  have  obtained  by^  the 
filing  of  their  bill  is  a  controlling  feature.  The  fund  must  be  dis- 
posed of  in  this  cause.  The  insurance  company  has  no  interest,  as 
between  the '  opposing  parties  contending  for  the  fund,  and  is  sub- 
stantially in  the  situation  of  a  stakeholder.  It  should  be  allowed, 
therefore,  to  pay  the  money  into  court,  including  the  interest  upon 
it  from  the  time  it  became  due  and  payable,  according  to  the  terms 
of  the  policy.  One  advantage  that  will  accrue  to  Mrs.  Harwood 
from  such  an  order  will  be  the  power  of  the  court  to  award  her  at 
once,  upon  her  application,  and  upon  suitable  security,  the  payment 
of  a  portion  of  this  amount,  should  satisfactory  reasons  therefor 
appear. 


Digitized  by  VjOOQIC 


1886.]  Bassett  vs.  Partans.  899 


SUPREME  JUDICIAL  COURT  OF  MASBACHUSETTa 


BAS8ETT 

VS4 

tARSONS* 

Tbe  snin  payable  nndet  an  inniranoe  poliey  to  tlie  del^ndsnt  abscRntely,  or  in 
a  centingcncy^  pasaes^  m  case  of  bis  inaolvency,  to  bis  aasigmeo. 

This  was  an  action  of  contract  on  a  probate  bond.  The  material 
facts^  which  appear  in  the  opinion,  were  reported  to  the  full  court  on 
an  agreed  statement 

HsuL  and  Waiwwbight,   for  Plaint^. 

D.  W.  Bond  and  J<  C.  HAimoiiD,  for  C«  lu  Parson^  and  J.  Ckofts^ 
afisignee« 

Houos,  J* 

This  action  was  brought  April  13,  1860.  A  special  precept  of 
attachment  was  issued  Norember  9, 1884,  and  the  Continental  Life 
Insurance  Compauiy  was  summoned  as  trustee*  At  both  dates  there 
was  a  policy  outstanding  on  the  life  of  the  defendant,  by  the  terms 
of  which  the  sum  insured  had  become  absolutely  payable  to  him 
November  1, 1884.  Just  before  the  service  of  the  trustee  process, 
after  the  bringing  of  the  suit  and  before  the  service  of  the  trustee 
process^  the  defendant  had  gone  into  insolvency,  and  his  assignee 
had  been  appointed,  who  appears  as  claimant  of  the  fund.  The 
defendant  also  makes  a  claim  as  trustee  for  his  ohildreui  on  the 
ground  of  the  language  in  the  policy  ("do  insure  for  the  benefit 
of  the  children  of  Charles  T«  Paraons  ")«  On  these  facts  we  are  of 
opinion  that  the  trustees  was  rightly  discharged.  It  is  perfectly 
plain  that  the  contract  with  the  defendant,  that  "  if  the  said  insured 
[L  e.,  the  defendant]  shall  survive  until  the  first  day  of  November, 

•  OpinloB  filed,  OotobOT.  1M». 
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1884,  then  tiid  said  Bum  insured  sbaU  be  paid  lo  liim/^  passed  to 
the  assignee  by  the  assignment,  unless  it  was  held  by  the  defe&dant 
in  trust,  as  he  contends.  The  defendant's  rights  under  the  con-^ 
traot  to  hate  the  sum  so  paid,  Was  ''  property,'^  within  Pub%  Stat.> 
chap»  167)  $  46»  from  the  moment  the  contract  Was  made  :  Pierce 
v&  Charter  Oak  Life  Ins.  Co.,  138  Mass.,  151.  tt  is  trud  that  the 
promise  was  to  pay  in  a  certain  event  only.  But  the  event  was  be 
yond  the  toontrol  of  the  promiser,  and  when,  by  t^ontract,  a  party 
puts  his  future  conduct,  as  to  paying,  or  not  paying,  out  of  his 
own  power,  and  into  that  of  another,  the  latter  has  a  present  rights 
in  the  view  of  the  law,  although  his  enjoyment  may  depend  upon 
events  apart  from  human  wilL  An  opposite  view  would  deprive 
policies  of  insurance,  or  contracts  for  the  carriage  and  safe  delivery 
of  goodS)  the  act  of  God  and  the  public  enemy  excepted^  of  the 
character  of  property. 

It  is  objected  that  the  assignee  does  not  rest  his  daim  upon  the 
assignment  The  daim  reads :  *'  If  the  amount  due  was,  at  the 
time  of  the  issuing  of  said  special  precept  of  attachment,  by  the 
terms  of  said  policy  the  property  of  said  Charles  T.  Parsons,  and 
liable  to  attachments  as  his  estate,  that  the  same  belongs  to  him,  the 
said  Crofts,  as  assignee  aforesaid  ;  and  he  therefore  claims  the 
same,*'  etc.  Even  if  the  assignee  assigned  a  wrong  reason  for  his 
claim,  his  claim  is  absolute,  and  the  trustee's  answer  discloses  a 
good  reason  for  it  (unless  the  children  are  entitled)  in  the  facts 
which  we  have  mentioned.  But  we  do  not  read  the  claim  as  made 
on  the  ground  that  the  fund  was  liable  to  attachment  at  th^  date 
of  the  special  precept,  being  after  the  assignment,  and  therefore 
passed  to  the  assignee.  We  do  not  read  it  as  setting  forth,  any 
ground  except  what  is  imphed  by  the  allegation  that  he  is  assignee. 
The  reference  to  the  liability  of  the  fund  to  attachment  is  simply 
for  the  purpose  of  admitting  by  implication  that  if  it  is  held  to 
belong  to  the  children,  the  assignee  had  no  title. 

As  the  trustee  must  be  discharged  whether  the  assignee  or  the 
defendant's  children  has  the  better  right,  it  is  unnecessary  to  con- 
sider whether  the  children  have  any  interest  in  the  promise  which 
has  been  discussed,  by  reason  of  the  earlier  words,  "  Or  insure  the 
life  of  Charles  T.  Parsons  for  the  benefit  of  his  children,"  etc. ;  or 
whether,  by  reason  of  his  surviving  until  Nov.  1,  1884,  the  contract 
has  ceased  to  be  an  insurance,  and  has  become  a  simple  debt  to 
Parsons  to  his  own  use. 

iVustee  discliarged% 
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In  Error  to  the  Circuit    C/url  (f  the  United   Slates,  Faslem  District 

of  Missouri. 


NEW  YORK  LIFE  INS.  CO.,   Plaintif  in  Error, 

vs. 

THOMAS  C.  FLETCHER,  Executor  of  Chinonda  ^ 
S.  AuoRD,  Deceased.* 

The  application  was  a  warranty  that  if  the  answers  were  in  any  respect  un- 
true the  policy  shonld  be  void,  and  agreed  that  as  the  policy  was  to  he  is- 
sued at  the  home  office  where  only  the  written  statements  were  acted  on, 
no  representations  made  by  the  party  soliciting  the  insurance  should  be 
of  any  binding  force  unless  reduced  to  writing  in  the  application.  Evi- 
dence was  given  that  statements  regarding  the  bodily  health  of  the  appli- 
cant were  untrue  in  a  material  respect.  But  it  was  claimed  that  the  agent 
was  fully  notitied  of  all  the  facts  and  declared  that  they  were  of  no  conse- 
quence, and  that  further  the  agent  filled  in  the  application,  and  that  the 

•  Dcclaion  rendered,  March  29,  1886. 
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answers  were  correctly  made  to  him  by  the  insured  ;  an  abstract  of  the  ap- 
plication was  also  appended  to  the  policy,  and  the  attention  of  the  insured 
was  called  to  it  with  the  request  that  the  company  should  be  informed  of 
any  inaccuracies  in  order  that  they  might  be  corrected. 
Held,  That  it  was  the  duty  of  the  insured  to  read  the  application,  and  it  was 
error  to  instruct  thut  if  the  insured  was  fraudulently  misled  by  the  agent, 
the  company  was  responsible. 
•  Beld,  That  the  retention  of  the  policy  by  the  insured  with  the  abstract  of  the 
application  appended,  was  an  acceptance  of  the  application  which  made 
the  holder  a  participant  in  any  fraud,  aud  the  consequences  could  not  af- 
terwards be  avoided. 


Field,  J. 
The  New  York  Life  Insurance  Company,  on  the  22d  of  Decem- 
ber, 1877,  issued  at  its  home  office  in  the  city  of  New  York  to  Chi- 
nonda  S.  Alford  a  policy  of  insurance  upon  his  life  for  the  sum  of 
ten  thousand  dollars.  The  consideration  was  $263.80  paid  at  the 
time,  and  the  promise  to  pay  a  like  sum  on  the  22d  of  December 
each  year.  The  company  is  a  corporation  under  the  laws  of  New 
York,  but  it  also  transacts  business  in  Missouri  through  agents  re- 
siding there,  and,  of  course,  with  reference  to  the  business  done  in 
that  State,  is  subject  to  its  laws.  The  assured  was  a  resident  of 
Missouri,  and  in  December,  1877,  he  applied  to  an  agent  of  the 
company  there  for  such  a  policy,  and  submitted  to  an  examination. 
He  also  made  certain  statements  and  representations  respecting 
himself,  his  life,  and  his  past  and  present  health,  to  which  he  ap- 
pended a  declaration,  warranting  their  truthfulness  and  agreeing 
that  they  should  be  the  basis  of  any  contract  between  him  and  the 
company,  and  that  if  they,  or  any  of  them,  were  in  any  respect  im- 
irue,  t^he  policy  which  might  be  issued  thereon  should  be  void,  and 
that  all  moneys  paid  on  account  of  the  insurance  should  be  forfeited; 
And  further  agreeing,  that,  inasmuch  as  only  the  officers  at  the  home 
office  had  authority  to  determine  whether  or  not  a  policy  should 
issue  on  any  application,  and  as  they  acted  ouly  on  the  written 
Btatements  and  representations  referred  to,  no  statements  or  repre- 
sentations made  or  information  given  to  the  persons  soliciting  or 
taking  the  application  for  the  policy,  should  be  binding  on  the  com- 
pany or  in  any  manner  affect  its  rights,  unless  they  were  reduced  to 
writing  and  presented  at  the  home  office  in  the  application.  The 
statements  and  representations  with  this  declaration  accompanying 
the  application  and  forming  a  part  of  it,  were  forwarded  to  the 
home  office.  The  policy  was  thereupon  issued  and  sent  to  its  agent 
at  St.  Louis  for  delivery  to  the  assured.  It  recited  that  it  was  issued 
in  consideration  and  upon  the  faith  of  the  statements  and  represen- 
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tations  contained  in  his  application;  all  of  which  had  been  war- 
ranted by  him  to  be  true,  and  also  in  consideration  of  the  cash 
payment  and  the  annual  premiums  to  be  paid.  It  stipulated  for  the 
payment  of  the  amount  of  the  insurance  within  sixty  days  after  due 
notice  and  satisfactory  proof  of  his  death,  subject  to  the  conditions 
specified  therein.  To  the  policy  was  annexed  a  copy  of  the  applica- 
tion, and  upon  it  was  indorsed  the  following  notice  in  red  type  and 
conspicuously  printed : — 

"  For  the  information  of  the  assured,  and  in  order  that  any  unin- 
tentional errors  or  omissions  which  hereafter  may  be  found  to  exist 
may  be  corrected,  an  abstract  of  the  application  upon  which  this 
policy  is  based  may  be  found  in  the  third  page  within.  If  correc- 
tions are  desired,  when  satisfactory  to  the  company,  a  certificate  to 
that  effect  will  be  issued  over  the  signature  of  the  president  and  act- 
uary." 

The  cash  payment  was  made  by  the  assured  on  the  receipt  of  the 
policy,  and  the  subsequent  annual  premiums  were  regularly  paid  to 
the  agents  of  the  company  in  Missouri  until  his  death,  which  oc- 
curred September  24,  1880.  The  plaintiff  was  appointed  his  execu- 
tor. Due  notice  and  proof  of  his  death  were  given  to  the  company. 
Among  the  documents  furnished  was  the  affidavit  of  a  witness,  who 
testified  that  he  had  been  the  physician  of  the  assured  for  ten  years, 
and  had  attended  him  at  one  time  for  diabetes,  and  that  he  died  of 
that  disease.  Payment  of  the  insurance  money  was  refused  on  the 
alleged  ground  of  false  statements  and  representations  in  the  appli- 
cation. Thereupon  the  executor  brought  this  action  in  a  court  of 
Missouri,  and  upon  the  petition  of  the  company  it  was  removed  to 
the  Circuit  Court  of  the  United  States. 

The  petition,  which  is  the  designation  given  to  the  first  pleading 
in  an  action  under  the  system  of  procedure  in  Missouri,  alleges  the 
incorporation  of  the  defendant  under  the  laws  of  New  York,  and  its 
license  to  do  business  in  Missouri;  the  issue  of  the  policy;  the  pay- 
ment of  the  premiums;  the  death  of  the  assured;  the  appointment 
of  the  plaintiff  as  executor;  the  giving  of  notice  and  furnishing  of 
proof  of  the  death  and  the  non-payment  of  the  insurance 
money;  and  prays  for  judgment  for  the  amount,  with  interest.  The 
company  answered,  admitting  its  incorporation  under  the  laws  of 
New  York,  and  the  issue  of  the  policy,  but  set  up  that  it  was  exec- 
uted at  the  home  office  upon  the  faith  of  the  answers  and  statements 
contained  in  the  assured*s  written  application,  which  were  warranted 
to  be  true;  that  it  was  stated  in  the  application  that  he  never  had  a 
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disease  of  the  kidneys  or  any  serious  disease,  and  had  never  been 
seriously  ill,  and  had  no  regular  medical  attendant,  whereas  he  had 
been  afflicted  with  diabetes,  which  is  a  serious  disease  of  the  kidneys, 
and  had  been  under  medical  treatment  for  it;  that  such  statement 
was  not  only  false,  but  was  material  to  the  risk;  that  he  actually  died 
of  the  disease  which  he  thus  concealed;  and  that  the  policy  was  void 
by  reason  of  these  false  si:atements. 

The  plaintiff  replied  that  two  agents  of  the  company  at  St.  Louis^ 
who  were  personally  acquainted  with  the  assured  and  knew  his  past 
and  then  physical  condition,  had  solicited  him  on  different  occasions 
to  take  out  a  policy  in  the  company ;  that  he  told  each  of  them  on 
those  occasions  that  he  did  not  believe  he  was  insurable;  that  they 
knew  he  had  been  in  bad  health  and  had  been  under  medical  treat- 
ment for  diabetes,  though  he  thought  he  was  then  well;  that  they 
assured  him  that  he  was  insurable;  that  the  fact  that  lie  had  had  the 
disease  made  no  difference,  and  that  if  he  would  take  out  a  policy 
and  pay  the  premiums  required  he  would  have^no  trouble;  that 
finally,  about  the  18th  of  December,  1877,  he  consented  to  take  a 
policy ;  that  they  then  told  him  it  would  be  necessary  for  him  to  an- 
swer certain  questions  as  a  matter  of  form ;  that  one  of  them  there- 
upon read  to  him  certain  questions  from  a  printed  blank,  and  as  he 
answered  them  the  other  pretended  to  take  down  and  write  in  the 
blank  the  substance  of  the  answers  as  given,  not  reading  over  to 
the  assured  what  he  had  writteA,  nor  consulting  him  about  it, 
nor  informing  him  what  it  was,  but  saying  that  what  he  did  was 
a  mere  formality;  that  when  he  was  asked  with  respect  to  his  having 
had  any  disease  of  the  kidneys  he  replied  that  his  condition  was 
well  known  to  the  agents,  who  were  aware  that  he  had  been  sick 
and  under  treatment  by  Dr.  Brokaw  for  diabetes,  and  that  the  doctor's 
office  was  opposite,  and  they  could  go  there  and  find  out  everything 
they  wanted  to  know;  that  the  assured  had  faithfully  answered  all  ihe 
questions,  but  the  agents  inserted  in  the  blank  false  answers;  that 
he  had  no  reason  to  supt>ose  that  the  answers  were  taken  down 
differently  from  those  given;  that  after  answering  all  their  ques- 
tions he  was  asked  to  sign  his  name  to  the  paper  to  identify  him 
as  the  party  for  whose  benefit  the  policy  was  to  be  issued,  and  for 
that  purpose  he  signed  the  paper  twice,  without  reading  it  or  the 
written  answers;  that  the  agents  did  not  read  to  him  any  part  of 
the  application  except  the  questions,  and  did  not  read  the  clause 
set  forth  in  the  defendant's  answer,  nor  call  attention  to  the  fact 
that  his  signatures  were  intended  as  an  acceptance  or  assent  to  that 
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clause;  thai  when  the  policy  was  delivered  to  him  he  neither  read 
it  nor  the  copy  of  the  application  attached  to  it;  that  the  agent 
who  delivered  it  informed  him  that  it  was  all  right,  and  he  was 
insured,  and  he  gave  no  further  attention  to  the  matter;  that  the 
annual  premiums,  as  they  fell  due,  were  paid  to  said  a^^ent,  who 
received  them  with  full  knowledge  of  all  the  facts;  and  that,  there- 
fore, the  company  was  estopped  from  pretending  that  any  of  the 
answers  as  written  rendered  the  pohcy  void. 

The  company  demurred  to  this  reply,  as  constituting  in  law  no 
cause  of  action  and  no  reply  to  the  facts  set  forth  in  the  answer, 
but  the  demurrer  was  overruled. 

On  the  trial  it  was  proved  by  the  company  that  the  assured  was 
a  resident  of  St.  Louis;  and  that  Dr.  Brokaw  had  been  his  regular 
physician  for  ten  years,  and  had  treated  him  some  years  before 
his  death  for  diabetes,  of  which  disease  he  died. 

It  was  also  proved  that  on  the  day  he  made  application  to  the 
defendant  he  also  applied  to  the  Penn  Mutual  Life  Insurance 
Company,  of  Pennsylvania,  for  insurance  on  his  life,  and  stated 
that  he  had  had  diabetes  in  1875,  and  that  Dr.  Brokaw  was  his 
physician.  That  company  refused  to  issue  a  life  policy,  but  granted 
a  fifteen-year  endowment  policy  at  a  largely  increased  premium. 

It  was  also  proved  that  diabetes  is  commonly  known  as  a  dis- 
ease of  the  kidneys,  though  piimarily  a  disease  of  nutrition  and 
not  necessarily  affecting  their  structure  in  its  early  stages;  that  it 
is  a  very  serious  disease  and  of  doubtful  curability;  that  the  policy 
was  issued  solely  upon  the  written  application;  and  that  no  other 
application,  statement,  or  represention  was  received  from  the 
applicant. 

The  law  of  Missouri  provides  that  "  no  misrepresentation  made 
in  obtaining  or  securing  a  policy  of  insurance  on  the  Hfe  or  lives 
of  any  person  or  persons  shall  be  deemed  material  or  render  the 
pohcy  void  unless  the  matter  misrepresented  shall  have  actually 
contributed  to  the  contingency  or  event  on  which  the  policy  is 
to  become  due  and  payable,  and  whether  it  so  contributed  in  any 
case  shall  be  a  question  for  the  jiuy:"  Bev.  Stat,  of  Mo.,  sec. 
596;  and  that  in  suits  brought  upon  life  poUcies  ''no  defense 
baJBed  upon  misrepresentation  in  obtaining  or  securing  the  same 
shall  be  valid  unless  the  defendant  shall,  at  or  before  the  trial, 
deposit  in  court,  for  the  benefit  of  the  plaintiffs,  the  premiums 
received  on  such  policies:"    idem,  sec.  597. 

Under  this  last  section  the  defendant  tendered  in  court  to  the 
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plaintiff  $888.26,  the  premiums  received,  with  interest  to  the  date 
of  trial;  but  the  plaintiff  declined  to  receive  the  amount^ in  full 
paypient. 

On  the  part  of  the  plaintiff  a  witness  was  allowed,  against  the 
objection  of  the  defendant,  to  testify  to  statements  made  by  the 
assured  and  the  agent  at  the  time  of  the  application,  tending  to 
establish  some  of  the  matters  alleged  in  reply  to  the  answer.  He 
could  not  give  the  specific  words  used,  but  he  remembered  that 
in  one  part  of  the  conversation  Alford  stood  up,  at  the  time 
he  was  asked  as  to  his  having  had  kidney  disease,  and  pointed 
through  the  window  and  said:  *'My  medical  examiner  has  an  office 
across  the  way;  you  can  go  there  and  find  out  from  him.  I  have 
been  afflicted  in  the  kidneys,  but  he  says  I  am  well,  and  I  feel  weU 
now."  He  also  testified  that  at  one  time  he  heard  the  assured  say 
to  the  agent:  "Your  company  ought  not  to  insure  me;  you  know 
I  have  been  afflicted  with  kidney  disease;"  and  that  the  agent 
replied:  "  Just  give  me  your  application  and  I  will  see  if  I  can  get  it 
through." 

The  witness  was  also  permitted  to  testify  that  he  did  not  think 
the  paper  was  read  over  to  the  assured.  He  did  not  hear  it  read, 
nor  did  he*  remember  the  questions  asked,  except  the  specific  one 
as  to  the  kidneys,  and  he  remembered  that  because  the  assured 
stood  up  and  pointed  across  the  street 

There  was  no  evidence  that  the  application  was  not  read  by  the 
assured  before  signed  it,  or  that  there  was  any  imposition 
practiced  upon  him,  or  that  after  receiving  the  policy  he  applied 
to  correct  his  answers,  which,  as  written  down,  are  conceded  to  be 
false. 

Upon  the  conclusion  of  the  testimony,  the  defendant  requested  the 
court  to  charge  the  jury,  among  other  things^  substantially  as  follows: 

1.  That  it  is  competent  for  any  party,  corporation,  or  individual, 
employing  an  agent  in  the  negotiation  of  a  contract,  whether  of 
insurance  or  otherwise,  to  limit  his  powers,  provided  the  limitation 
is  brought  home  to  the  knowledge  of  the  other  contracting  party, 
otherwise  the  principal  will  be  bound  by  the  apparent  as  weU  as 
the  actual  powers  of  the  agent;  and  as  in  this  case  the  limitation 
was  made  a  part  of  the  contract  between  the  parties,  it  was  binding 
upon  them. 

2.  That  the  stipulation  between  the  parties,  limiting  the  powers 
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of  the  solicitiiig  agent  and  proTiding  that  the  contract  should  be 
based  upon  the  written  application,  was  binding  upon  the  parties, 
and  it  was,  therefore,  immaterial  what  may  have  been  said  by  or 
to  the  agent  at  the  time  of  making  the  application,  which  was  not 
reduced  to  writing  and  presented  to  the  officers  of  the  company  at 
the  home  office  in  New  York. 

3.  That  whether  the  statements  and  answers  contained  in  the 
application  of  the  assured  were  made  by  him  or  not,  yet  when  he 
afterwards  received  the  policy,  with  a  copy  of  the  application 
attached  and  a  memoran  ,um  indorsed  thereon,  calling  his  attention 
to  the  copy  thus  attached,  with  a  request  that  any  errors  in  the 
application  be  reported  to  the  company  for  correction,  it  was  his  duty 
to  report  any  answers  incorrectly  written  down  and  thus  enable 
the  company  to  correct  them;  and  that  by  his  failure  to  do  so  he 
must  be  presumed  to  have  accepted  the  policy  upon  the  faith  of 
the  anwers,  and  to  have  acquiesced  and  agreed  that  it  should  re- 
main as  the  basis  of  the  contract  of  insurance.  But  the  court  refused 
to  give  any  of  these  instructions,  and  the  defendant  excepted.  It 
recognized,  however,  in  its  charge,  the  competency  of  the  company 
to  limit  the  powers  of  the  agent,  and  the  binding  force  of  the  limita- 
tion if  brought  home  to  the  other  contracting  party,  and  instructed 
the  jury  that  there  was  such  limitation  in  the  present  case;  that  the 
company  was  not  bound  by  any  representations  to  or  by  the  assured, 
unless  they  were  put  in  writing  and  submitted  to  the  company; 
that,  therefore,  what  was  contained  in  the  application  must  be  re- 
garded as  constituting  the  basis  of  the  contract,  unless  it  could  be 
avoided  for  fraud;  that  if  the  jury  found  that  at  the  time  of  making 
the  apphcation  he  told  the  agent  that  he  had  had  diabetes  and 
referred  him  to  his  physician  concerning  it,  and  that  such  agent  * 
committed,  a  fraud  upon  the  assured  by  inserting  false  answers  in 
the  application  and  by  suppressing  the  answers  actually  given,  and 
by  concealing  from  the  assured  what  he  had  written  in  the  appli- 
cation, and  thereby  induced  him  to  sign  it  without  knowing  what 
it  contained,  then  the  plaintiff  was  not  estopped  to  recover.  The 
court  also  charged  that  if  the  assured  ascertained  before  the  con- 
tract was  consummated,  that  is,  before  the  policy  was  delivered  to 
him  and  the  first  premium  paid,  that  the  agent  had  committed  a 
fraud  upon  him  and  upon  the  company,  it  was  his  duty  to  stop 
and  decline  to  go  any  further  with  the  transaction ;  but  if  he  did 
not  discover  this  before  the   policy  was   delivered  ani   the   first 
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premium  paid,  he  was  not  called  upon  afterwards  to  tcLke  any  steps 
for  the  canceUation  of  the  contract.  To  this  the  defendant  ex- 
cepted. The  plaintiff  obtained  a  verdict  for  the  fuU  amount  of  the 
insurance  money  with  interest,  upon  which  judgment  was  rendered. 

It  is  conceded  that  the  statements  and  representations  contained 
in  the  answers,  as  written,  of  the  assured  to  the  questions  pro- 
pounded to  him  in  his  application,  respecting  his  past  and  present 
health,  were  material  to  the  risk  to  be  assumed  by  the  company, 
and  that  the  insurance  was  made  upon  the  faith  of  them,  and  upon 
his  agreement  accompanying  them  that,  if  they  were  false  in  any 
respect,  the  policy  to  be  issued  upon  them  should  be  void.  It  is 
sought  to  meet  and  overcome  the  force  of  this  conceded  fact  by 
proof  that  he  never  made  the  statements  and  representations  to 
which  his  name  is  signed;  that  he  truthfully  answered  those  ques- 
tions; that  false  answers  written  by  an  agent  of  the  company  were 
inserted  in  place  of  those  actually  given,  and  were  forwarded  with 
the  appphcation  to  the  home  office;  and  it  is  contended  that,  such 
proof  being  made,  the  plaintifif  is  not  estopped  from  recovering. 
But  on  the  assumption  that  the  fact  as  to  the  answers  was  as  stated, 
and  that  no  further  obligation  rested  upon  the  assured  in  connec- 
tion with  the  poHcy,  it  is  not  easy  to  perceive  how  the  company 
can  be  precluded  from  setting  up  their  falsity,  or  how  any  rights 
upon  the  poHcy  ever  accrued  to  him.  It  is,  of  course,  not  necessary 
to  argue  that  the  agent  had  no  authority  from  the  company  to 
falsify  the  answers,  or  that  the  assured  could  acquire  no  right  by 
virtue  of  his  falsified  answers.  Both  he  and  the  company  were  de- 
ceived by  the  fraudulent  conduct  of  the  agent.  The  assured  was 
placed  in  the  position  of  making  false  representations  in  order  to 
secure  a  valuable  contract,  which,  upon  a  truthful  report  of  his 
condition,  could  not  have  been  obtained.  By  them  the  company 
was  imposed  upon  and  induced  to  enter  into  the  contract.  In  such 
a  case,  assuming  that  both  parties  acted  in  good  faith,  justice  would 
require  that  the  contract  be  canceled  and  the  premiums  returned. 
As  the  present  action  is  not  for  such  a  cancellation,  the  only  recovery 
which  the  plaintiff  could  properly  have  upon  the  facts  he  asserts, 
taken  in  connection  with  the  limitation  upon  the  powers  of  the 
agent,  is  for  the  amount  of  the  premiums  paid,  and  to  that  only 
would  he  be  entitled  by  virtue  of  the  statute  of  Missouri 

But  the  case  as  presented  by  the  record  is  by  no  means  as  favor- 
able to  him  as  we  have  assumed.     It  was  his  duty  to  read  the  appli- 
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cation  he  signed.  He  knew  that  upon  it  the  policy  would  be  issued, 
if  issued  at  alL  It  would  introduce  great  uncertainty  in  all  business 
transactions,  if  a  party  making  written  proposals  for  a  contract,  with 
representations  to  induce  its  execution,  should  be  allowed  to  show, 
after  it  had  been  obtained,  that  he  did  not  know  the  contents  of  his 
proposals,  and  to  enforce  it,  notwithstanding  their  falsity  as  to 
matters  essential  to  its  obligation  and  validity.  Contracts  could 
not  be  made,  or  business  fairly  conducted,  if  such  a  nile  should 
prevail;  and  there  is  no  reason  why  it  should  be  applied  merely  to 
contracts  of  insurance.  There  is  nothing  in  their  nature  which  dis- 
tinguishes them  in  this  particular  from  others.  But  here  the  right 
is  asserted  to  prove  not  only  that  the  assured  did  not  make  the 
statements  contained  in  his  answers,  but  that  he  never  read  the 
application,  and  to  recover  upon  a  contract  obtained  by  represen- 
tations admitted  to  be  false,  just  as  though  thp)y  were  true.  If 
he  had  read  even  the  printed  lines  of  his  application,  he  would  have 
seen  that  it  stipulated  that  the  rights  of  the  company  could  in  nO' 
respect  be  affected  by  his  verbal  statements,  or  by  those  of  its  agents, 
unless  the  same  were  reduced  to  writing  and  forwarded  with  his 
application  to  the  home  office.  The  company,  like  any  other  prin- 
cipal, could  limit  the  authority  of  its  agents,  and  thus  bind  all  par- 
ties dealing  with  them  with  knowledge  of  the  Hmitation.  It  must 
be  presumed  that  he  read  the  application,  and  was  cognizant  of  the 
limitations  therein  expressed. 

In  Globe  Insurance  Co.  vs.  Wolf,  95  U.  S.,  329,  the  policy  de- 
clared that  the  agents  of  the  company  were  not  authorized  to  waive 
forfeitures,  and  this  court  held  that  effect  must  be  given  to  the  pro- 
vision, except  so  far  as  the  subsequent  acts  of  the  company  per- 
mitted it  to  be  disregarded. 

In  Insurance  Company  vs.  Norton,  96  U.  S.,  240,  the  policy  con- 
tained an  express  declaration  that  the  agents  of  the  company  were 
not  authorized  to  make,  alter,  or  abrogate  contracts,  or  waive  for- 
feitures, and  this  court  held  that  the  company  could  have  insisted 
upon  those  terms  had  it  so  chosen. 

In  Lochner  vs.  Home  Mutual  Insurance  Co.,  the  Supreme  Court 
of  Missouri  passed  upon  this  point:  17  Missouri,  256.  The  char- 
ter of  that  company  provided  that,  if  the  assured  failed  to  state  in 
his  apphcation,  which  was  made  a  part  of  the  policy,  any  incum- 
brance that  existed  on  the  insured  premises,  his  policy  should  be 
void.  There  was  also  indorsed  on  the  policy  a  memorandum  that 
the  company  would  not  be  bound  by  any  statement  of  the  agent 
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unless  contained  in  the  application.  The  answer  to  the  aetion  on 
the  policy  set  up  that  the  application  did  not  truly  &tate  the  incum- 
brances. A  small  incumbrance  upon  the  premises  was  not  stated, 
and  on  the  trial  evidence  was  offered  that  its  existence  was  made 
known  to  the  agent  of  the  company  at  the  time  of  the  application, 
but  that  he  refused  to  write  it  down,  sa^-ing  the  amount  was  too 
trifling.  The  evidence  was  excluded,  and  supreme  court  sustained 
the  ruling,  holding  that  the  objection  that  the  incumbrance  was  not 
stated  could  not  be  obviated  in  that  way.  "  Independently  of  the 
statute  of  the  State,"  said  the  court,  "  which  requires  the  incum- 
branbe  to  be  expressed  in  the  policy  at  the  peril  of  its  being  void, 
there  was  a  memorandum  indorsed  on  it  which  made  known  that 
the  company  would  be  bound  by  no  statement  made  by  the  agent 
not  contained  in  the  application.  The  facts  being  as  represented, 
they  could  not  give  the  plaintiff  a  right  of  action  on  the  policy  in 
the  teeth  of  the  statute  and  against  the  terms  of  the  contract  If 
the  conduct  of  the  agent  was  such  as  is  alleged,  he  was  guilty  of  a 
gross  fraud,  as  is  shown  by  his  setting  up  this  defense,  which  would 
avoid  the  policy  and  give  a  right  of  action  for  the  recovery  of  the 
premium,  but  could  not,  for  the  reason  given,  entitle  the  plaintiff  to 
to  an  action  on  the  policy." 

The  present  case  is  very  different  from  Insurance  Co.  vs.  Wil- 
kinson, 13  Wallace,  222,  and  from  Insurance  Co.  vs.  Mahone,  21 
Wallace,  152.  In  neither  of  these  cases  was  any  limitation  upon 
the  power  of  the  agent  brought  to  the  notice  of  the  assured.  Ref- 
erence was  made  to  the  interested  and  officious  zeal  of  insurance 
agents  to  procure  contracts,  and  to  the  fact  that  parties  who  were 
induced  to  take  out  policies  rarely  knew  anything  concerning  the 
company  or  its  officers,  but  relied  upon  the  agent  who  had  per- 
suaded them  to  effect  insurance,  "  as  the  full  and  complete  repre- 
sentative of  the  company  in  all  that  is  said  or  done  in  making  the 
contract,"  and  the  court  held  that  the  powers  of  the  agent  are  prima 
facie  co-extensive  with  the  business  intrusted  to  his  care,  and  ^  ould 
not  be  narrowed  by  limitations  not  communicated  to  the  person 
with  whom  he  dealt.  Where  such  agents,  not  limited  in  their  au- 
thority, undertake  to  prepare  applications  and  take  down  answers, 
they  will  be  deemed  as  acting  for  the  companies.  In  such  cases  it 
may  well  be  held  that  the  description  of  the  risk,  though  nominally 
proceeding  from  the  assured,  should  be  regarded  as  the  act  of  the 
company.  Nothing  in  these  views  has  any  bearing  upon  the  present 
case.     Here  the  power  of  the  agent  was  limited,  and  notice  of  such 
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limitatioii  given  by  being  embodied  in  the  application,  which  the 
assured  -was  required  to  make  and  sign,  and  which,  as  we  have 
stated, 'he  must  be  presumed  to  have  read.  He  is,  therefore,  bound 
by  its  statements. 

The  case  of  R^^an  vs.  World  Mutual  Life  Insurance  Company  is 
in  some  respects  similar  to  the  one  before  us.  There  a  policy 
obtained  on  the  life  of  Patrick  Byan  for  the  benefit  of  his  wife 
declared  that  it  was  issued  and  accepted  on  the  condition  and 
agreement  that  the  statements  and  declarations  made  in  the  ap- 
phcation  therefor,  and  on  the  faith  of  which  it  was  issued,  were 
in  all  respects  true.  The  apphcation  was  a  part  of  the  policy. 
It  appeared  that  when  the  application  was  made,  he  was  asked 
whether  he  had  had  any  of  the  following  diseases:  bronchitis,  con- 
sumption, spitting  of  blood,  or  any  serious  disease,  and  the  answer, 
as  written,  was  that  he  had  had  "none  of  them."  To  the  inquiry 
whether,  during  the  previous  seven  years,  he  had.  had  any  severe 
sickness  or  disease,  or  had  employed  or  consulted  any  physician, 
the  answer  as  written  was  ''  no."  The  authority  of  the  agent  was 
limited  to  receiving  the  application,  forwarding  it  to  the  home 
office,  receiving,  countendgniiig,  and  deUvering  the  policy,  and 
collecting  the  premiums.  The  insured  having  died,  action  upon 
the  poHcy  was  brought  by  his  widow.  On  the  trial  she  offered 
to  prove,  not  that  the  answers  were  true,  but  that  different  answers 
were  in  fact  given,  both  by  her  and  him,  and  that  the  answers  were 
wrongly  written  by  the  local  agent  of  the  company  without  the 
knowledge  or  consent  of  herself  or  her  husband.  The  applica- 
tion was  signed  without  being  read.  It  was  held  that  the  com- 
pany was  not  bound  by  the  poHcy;  that  the  power  of  the  agent 
would  not  be  extended  to  an  act  done  by  him  in  fraud  of  the 
company  and  for  the  benefit  of  the  insured,  especially  where  it  was 
in  the  power  of  the  assured,  by  reasonable  diligence,  to  defeat 
the  fraudulent  intent;  that  the  signing  of  the  apphcation  without 
reading  it  or  hearing  it  read  was  inexcusable  negUgence;  and  that 
a  party  is  bound  to  know  what  he  signs.  After  observing  that  the 
courts  of  the  State  had  construed  the  powers  of  an  insurance  agent 
liberally,  and  held  that,  in  writing  the  application  and  explaining 
interrogatories  and  the  meaning  of  the  terms  used,  he  was  to  be 
regarded  as  the  agent  of  the  company,  and,  referring  to  the  case  of 
Insurance  Company  vs.  Wilkinson,  in  13th  Wallace,  the  court  said: 
"  But  it  cannot  be  supposed  that  these  defendants  intended  to  clothe 
this  agent  with  authority  to  perpetrate  a  fraud  upon  themselves^ 
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That  he  deliberately  intended  to  defraud  them  is  manifest.      He 
well  knew  that  if   correct   answers   wer^   given  no  policy  would 
issue.    Prompted  by  some  motive  he  sought  to  obtain  a  policy  by 
means  of  false  answers.     His  duty  required  him  not  only  to  write 
the  answers  truly  as  given  by  the  appHcant,  but  also  to  communi- 
cate  to  his  principal  any  other  fact  material  to  the  risk  which 
might  come  to  his  knowledge  from  any  other  source.    His  conduct 
in  this  ease  was  a  gross  violation  of  duty,  in  fraud  of  his  principal, 
and  in  the  interest  of  the  other  party.    To  hold  the  principal  re  • 
sponsible  for  his  acts,  and  assist  in  the  consummation  of  the  fraud, 
would  be  monstrous  injustice.     When  an  agent  is  apparently  act- 
ing for  his  principal,  but  is  really  acting  for  himself  or  third   per- 
sons, and  against  his  principal  there  is  no  agency  in  respect  to 
that  transaction,  at  least    as  between  the    agent  himself,  or  the 
person  for  whom  he  is  really  acting,  and  the  principal.    .    .    .    .    . 

The  fraud  could  not  be  perpetrated  by  the  agent  alone.  The  aid 
of  the  plaintiff  or  the  insured,  either  as  an  accomplice  or  as  an 
instrument,  was  essential.  If  she  was  an  accomplice,  then  she  par- 
ticipated in  the  fraud,  and  the  case  falls  within  the  principle  of 
Lewis  vs.  Phoenix  Mutual  Life  Insurance  Co.,  39  Conn.,  100.  If 
she  was  an  instrument  she  was  so  because  of  her  own  negligence, 
and  that  is  equally  a  bar  to  her  right  to  recover.  She  says  that 
she  and  her  husband  signed  the  ^application  without  reading  it  and 
without  its  being  read  to  them.  That  of  itself  was  inexcusable 
negligence.  The  application  contained  her  agreements  and  rep- 
resentations in  an  important  contract.  When  she  signed  it  she 
was  bound  to  know  what  she  signed.  The  law  requires  that  the 
insured  shall  not  only,  in  good  faith,  answer  all  the  interrogatories 
correctly,  but  shall  use  reasonable  diligence  to  see  that  the  answers 
are  correctly  written.  It  is  for  his  interest  to  do  so,  and  the  in- 
surer has  the  right  to  presume  that  he  will  do  it.  He  has  it  in  his 
power  to  prevent  this  species  of  fraud  and  the  insurer  has  not:" 
41  Conn.,  168-171,  172.     With  these  views  we  fully  agree. 

The  instruction  given  to  the  jury  in  the  case  before  us  is,  in 
effect,  that  the  assured  was  bound  by  his  application  if  it  was  not 
avoided  for  fraud,  anl  that  it  was  so  avoided  by  reason  of  the  false 
statements  containei  in  it,  and  that,  therefore,  the  plaintiff,  as  his 
representative,  could  recover.  But  if  the  application  was  avoided, 
it  would  seem  to  be  a  necessary  consequence  that  the  policy  itself 
was  also  avoided,  and  his  right  limited  to  recovering  the  premiums 
paid.     But  such  was  not  the  conclusion  of  the  court.    It  directed 
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the  jury  that  if  the  application  was  avoided  for  fraad,  he  could 
recover.  It  does  not  seem  to  have  occurred  to  the  court  that  had 
the  answers  been  truthfully  reported,  and  the  fact  of  the  assured 
having  had  diabetes  within  a  recent  period  been  thus  disclosed,  the 
insurance  would  in  all  probability  have  been  refused.  If  the  policy 
can  stand  with  the  apptication  avoided,  it  must  stand  upon  parol, 
statements  not  communicated  to  the  company.  This,  of  course,  can- 
not be  seriously  maintained  in  the  fact  of  its  notice  that  (»nly  ntate- 
ments  in  writing  forwarded  to  its  officers  would  be  considered.  A 
curious  result  is  the  outcome  of  the  instruction.  If  the  agents  com- 
mitted no  fraud  the  plaintiff  cannot  recover,  for  the  answers  reported 
are  not  true;  but  if  they  did  commit  the  imputed  fraud  he  may  re- 
cover, although,  upon  the  answers  actually  given,  if  truly  reported, 
no  policy  would  have  issued.  Such  anomalous  conclusions  cannot 
be  maintained. 

There  is  another  view  of  this  case  equally  fatal  to  a  recovery. 
Assuming  that  the  answers  of  the  assured  were  falsified,  as  alleged, 
the  fact  would  be  at  once  disclosed  by  the  copy  of  the  application, 
annexed  to  the  policy,  to  which  his  attention  was  called.  Ho  would 
have  discovered  by  inspection  tl^t  a  fraud  had  been  perpetrated  not 
only  upon  himself  but  upon  the  company,  and  it  would  have  been  his 
duty  to  make  the  fact  known  to  the  company.  He  could  not  hold 
the  pohcy  without  approving  the  action  of  the  agents  and  thus 
becoming  a  participant  in  the  fraud  committed.  The  retention  of 
the  policy  was  an  approval  of  the  application  and  of  its  statements. 
The  consequences  of  that  approval  cannot  after  his  death  be  avoided. 

The  court  charged  the  jury  that  if  the  assured  had  discovered 
the  Eraud  before  the  policy  was  dehvered  and  the  first  premium 
paid,  it  would  have  been  his  duty  to  decline  to  go  any  further 
with  the  transaction;  but  if  he  did  not  discover  the  fraud  until 
ai^er  such  delivery  and  payment,  he  was  not  called  upon  to  take  any 
steps  for  the  cancellation  of  the  contract.  In  other  words,  the  jury 
were  told  that  the  assured  might  take  to  himself  the  benefit  of  the 
fraud  without  responsibility  for  it,  if  he  did  not  discover  it  until  after 
it  was  consummated — a  doctrine  without  authority  and  wholly  inde- 
fensible. No  one  can  claim  the  benefit  of  an  executory  contract 
fraudulently  obtained,  after  the  discovery  of  the  fraud,  without 
approving  and  sanctioning  it. 

In  American  Insurance  Company  vs.  Nelberger,  74  Mo.,  167,  the 
assured  agreed  with  the  agent  of  the  company  that  the  policy  to  be 
issued  should   contain  a  clause  giving  him   a  right  to  cancel  it  at 
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the  end  of  the  year.  The  policy  issued  contamed  do  such  clause; 
l)ut  he  retained  it  several  months  before  he  returned  it  The 
«ourt,  after  observing  that  when  the  application  does  not  attempt 
to  set  forth  all  the  provisions  which  the  policy  to  be  issued  must 
contain,  and  the  agent  represents  that  the  policy  wiU  contain  certain 
stipulations  which  are  not  unlawful,  then  the  policy  must  contain 
them,  or  the  assured  would  not  be  bound  to  accept  it.  "  But  in 
such  case/*  said  the  court,  "it  will  be  the  duty  of  the  insured,  when 
he  receives  the  policy,  promptly  to  examine  the  same,  and,  if  it  does 
not  contain  the  stipulations  agreed  upon,  to  at  once  notify  the  com- 
pany of  such  fact  and  of  his  refusal  to  accept  said  poHcy.  The 
policy  in  this  case  was  issued  on  the  25th  day  of  January,  1875,  and 
was  not  rejected  by  the  defendant  until  May.  10, 1875.  If  the  policy 
was  received  by  the  defendant  soen  after  the  date  on  which  it  pur- 
ports to  have  been  issued,  we  think  he  waited  too  long  to  elect 
whether  he  would  receive  the  policy  without  the  stipulation  in 
regard  to  cancellation,  or  refuse  to  accept  it,  because  it  did  not 
contain  such  stipvdation.  After  such  delay  he  will  be  deemed  to 
have  accepted  the  policy  as  issued." 

The  case  of  Bichardson  vs.  Maine  Insurance  Company,  46  Maine, 
394,  is  a  stronger  one  in  illustration  of  this  doctrine  of  acceptance. 
There  an  application  for  insurance  was  made  to  an  agent  of  the 
<^ompany.  He  thereupon  filled  one  containing  a  statement  that 
there  was  no  mortgage  on  the  property  to  be  insured,  and  without 
the  knowledge  of  the  applicant  signed  his  name  thereto.  A  policy 
was  accordingly  issued,  which  declared  that  it  was  made  and 
accepted  in  reference  to  the  application,  and  that  the  assured,  by 
accepting  it,  covenanted  that  the  application  contained  a  just,  full, 
and  true  statement  of  all  the  facts  and  circumstances  in  regard  to 
the  condition,  situation,  value,  and  risk  of  the  property  insured,  and 
that  if  any  fact  or  circumstance  were  not  fairly  represented,  the 
policy  should  be  void.  Action  having  been  brought  upon  the 
policy,  the  company  denied  its  liability  on  the  ground  that  the 
Application  had  represented  that  there  was  no  such  mortgage,  when 
in  fact,  one  existed.  The  court  held  that  the  assured,  by  accepting 
the  policy,  was  bound  by  its  covenants,  and  that  he  ratified  the 
application. 

It  is  unnecessary  to  pursue  the  subject  further.  We  are  clear  that 
the  court  below*  erred,  both  in  refusing  the  instructions  asked  and  in 
its  charge  to  the  jury  in  the  particulars  mentioned.  Its  judgment 
must,  therefore,  be  reversed,  and  the  cause  remanded  for  a  new  trial. 
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SUPREME  COURT  OF  THE   UNITED  STATES. 

October  Term,  1885. 


Appeal  from  the  Circuit  Court  of  the  United  Steles  for  the  Northern 
District  of  Illinois. 


CONNECTICUT  MUT.  LIFE  IN3   CO.,  Appellant,) 

vs. 
JONATHAN  YOUNG  SCAMMON  et  AL.*t 

Property  owned  by  a  father  and  two  claujjfhters  was  mortgaged  to  an  insur- 
ance company,  and  pursnant  to  a  stipulation  in  the  mortgage  a  polic}'  was 
taken  out  in  tlie  name  of  the  father,  and  made  payable  lo  the  mortgagee. 
Upon  the  subsequent  destruction  of  the  property,  the  mortgagee  entered 
into  an  a^eemeut  with  the  father  that  the  iusurance  money  should  be 
deposited  in  bank  and  applied  to  replaciug  the  property.  No  replacement, 
liowever,  was  made. 

Behl,  That  the  insurance,  though  in  the  uame  of  the  father,  covered  the  inter- 
ests of  the  daughters,  and  the  company  had  n )  right  without  their  con- 
sent to  aj^ply  the  proceeds  in  any  other  way  than  that  of  reducing  the 
mortgage ;  or  if  it  did  so  was  bound  to  see  that  the  replacement  was  made. 

Heldf  In  a  suit  for  foreclosure,  that  the  insurance  money  should  be  credited 
on  the  mortgage. 

Blatchpord,  J. 
On  the  10th  of  September,  18G6,  J.  Young  Scammon,  of  Chicago, 
Illinois,  and  Florence  A.  D.  Scammon  and  Arianna  E.  Scammon,  his 
daughters,  were  the  owners  of  a  lot  of  land  in  Chicago,  No.  90  Mich- 

<Docl8ioD  rendered.  Ajjiil  12. 1886. 

t  ConneoUcut  Mutual  Life  iDturance  Company,  Appellant,  vs.  Jonathan  Toung  Scammon. 
Maria  8.  Scammon,  Florence  A.  D.  R«ed.  Joaeph  8.  feteed.  Arianna  £.  Scammon,  Martin  An- 
drews. Caroline  Andrews.  Mark  Kimball.  Assignee,  Charles  Comstock.  Firnt  National  Bank  of 
MJwomb,  minola.  Hiram  Wilson,  et  al. 
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igan  Avenue,  known  as  'lot  number  five  (5),  in  block  number  eleven 
(11),  in  Fort  Dearborn  Addition  to  Chicago,"  the  father  being  the 
owner  in  fee  of  an  equal  undivided  one-third  part  of  the  lot,  and 
having  a  tenancy  for  life  in  the  other  equal  undivided  two-third 
parts,  and  his  two  daughters  being  each  the  owner  in  fee  of  an  equal 
undivided  one-third  part,  subject  to  such  tenancy  for  life  of  the 
father.  The  lot  had  descended  to  the  two  daughters  aod  a  brother 
of  theirs  from  their  mother,  subject  to  the  tenancy  for  life  of  the 
father,  and  he  had  purchased  from  the  son  the  fee  of  his  equal  undi- 
vided one-third  part 

On  the  day  above  named,  Scammon  and  his  daughters  executed 
to  the  Connecticut  Mutual  Life  Insurance  Company,  a  corporation 
of  Hartford,  Connecticut,  a  mortgage  covering  the  above  lot  by  the 
above  description,  to  secure  the  payment  of  $30,000,  in  five  years, 
with  semi-annual  interest  at  8  per  cent  per  annum,  according  to  the 
condition  of  a  bond  which  they  at  the  same  time  executed.  The 
bond  stated  that  it  was  given  for  an  actual  loan  of  money  made  by 
the  obligee  to  the  obligors  on  the  day  of  its  date. 

The  mortgage  contained  the  following  covenant  on  the  part  of  the 
mortgagors:  "And  further,  that  they,  their  heirs,  executors,  and 
administrators,  shall  and  will,  at  all  times  hereafter,  until  said  prin- 
cipal sum  of  money,  and  all  arrearages  of  interest  thereon,  shall  be 
fuUy  paid,  keep  all  the  buildings  (outhouses  excepted)  now  situate, 
or  that  hereafter  may  be  erected,  upon  said  premises,  fully  insured 
against  loss  or  damage  by  fire,  in  some  good  and  responsible  insur- 
ance company  or  companies  (satisfactory  to  the  said  party  of  the 
second  part,  its  successor  or  assigns,  or  its  or  their  authorized 
agent),  in  the  fair  insurable  value  of  such  buildings,  and  will  legally 
and  properly  assign  and  dehver  to  the  said  party  of  the  second  part, 
its  successors  or  assigns,  each,  all,  and  every,  the  policies  of  insur- 
ance therefor,  as  soon  as  and  whenever  such  insurance  shall  be 
effected,  and  will  also  deliver  to  said  party  of  the  second  part,  its 
successors  or  assigns,  or  its  or  their  authorized  agent,  all  premium 
or  renewal  certificates  received  for  the  payment  of  the  premium 
upon  such  policy  or  policies  of  insurance,  as  soon  as  and  whenever 
such  certificates  shall  be  issued;  and,  in  default  of  so  doing,  the  said 
party  of  the  second  part,  its  successors  or  assigns,  at  its  own  or 
their  option,  may  effect  such  insurance  in  its  or  their  name  or  names, 
or  otherwise,  and  the  premium  money  paid  therefor  shall  be  a 
charge  upon  said  premises,  and  shall  be  secured  by  this  instrument 
in  the  same  manner  as  the  said  principal  sum  of  money  above  men- 
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iioned  is  secured^  and  such  premiuai  money  shall  be  paid  by  said 
parties  of  the  first  part,  their  heirs  and  legal  representatives,  to 
said  party  of  the  second  part,  its  successors  or  assigns,  on  demand, 
and  may  be  collected  at  any  and  all  times  after  the  same  shall  have 
been  paid,  with  interest  thereon  at  the  rate  of  ten  per  centum 
per  annum  from  the  time  the  same  shall  be  advanced,  and  the  said 
party  of  the  seqond  part,  its  successors  or  assigns,  shall  hold  each 
and  all  such  policies  of  insurance  so  received,  by  assignment  or  oth- 
erwise, as  collateral  and  additional  security  for  said  principal  sum  of 
money  and  interest,  and  shall  have  the  right  to  collect  and  receive 
any  and  all  money  and  sums  of  money  that  may  at  any  time  become 
collectible  or  receivable  upon  each,  all,  and  every  of  such  policies  of 
insurance,  and  apply  the  same,  vehen  received,  in  the  same  manner, 
as  far  as  possible,  as  is  hereinafter  provided  for  in  case  of  a  sale  of 
said  above-described  premises  under  the  power  of  sale  hereinafter 
contained.  But  nothing  herein  contained  shall  be  construed  as 
requiring  the  said  party  of  the  second  part,  its  successors  or  assigns, 
to  incnr  any  expense,  or  make  any  effort,  to  collect  any  money  that 
may  become  due  on  any  of  such  policies  of  insurance;  but,  if  it  or 
they  shall  elect  not  to  collect  the  same,  they  shall  make  such  election 
within  a  reasonable  time  after  such  money  shall  become  collectible, 
and,  on  demand  of  said  parties  of  the  first  part,  or  their  legal  repre- 
sentatives, shall  thereupon  forthwith,  after  making  such  election  not 
to  collect,  re-assign  and  deUver  such  policy  or  poHcies  of  insurance  io 
said  parties  of  the  first  part,  their  executors,  administrators,  or 
assigns" 

In  the  fall  of  1867,  by  an  arrangement  between  Scammon  and  his 
daughters,  the  south  one-third  part  of  the  lot  was  conveyed  to  his 
appointee  by  them,  in  fee,  as  representing  his  existing  interest  in  fee 
in  the  lot,  and  the  north  two-thirds  part  of  the  lot  was  conveyed  by 
him  to  tliem  as  tenants  in  common,  in  fee,  as  representing  their 
existing  interest  in  fee  in  the  lot,  subject,  as  to  such  north  two-thirds 
part,  to  the  life  estate  of  the  father  therein.  Thereupon,  the  father 
and  daughters  paid  or  caused  to  be  paid  to  the  mortgagee  $10,000, 
as  a  reduction  of  the  principal  of  the  mortgage,  and  it  released,  by 
deed,  from  the  lien  of  the  mortgage,  such  south  one-third  of  the  lot. 

With  the  money  lent  on  the  mortgage,  Scammon  erected  a  build- 
ing on  the  north  two-thirds  of  the  lot,  and  thereafter  collected  for 
his  own  use  the  rents  from  it,  and  paid  the  interest  on  the  mortgage 
and  the  taxes  and  the  fire  insurance  premiums.    Insiirance  agains 
fire,  covering  the  building,  for  $15,000,  was  effected  by  Scammon 
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by  a  policy  issued  by  the  Liyerpool  &  London  &  Olobe  InErurance 
Company  in  his  name,  with  a  clause  making  the  loss  payable  to  the 
mortgagee.  The  building  was  destroyed  by  fire  in  October,  1871, 
and,  the  loss  being  adjusted  at  a  sum  greater  than  $15,000,  a  draft 
for  $15,000  was  drawn  at  Chicago,  by  the  agents  of  the  fire  insurT 
ance  company  there,  on  that  company  at  New  York  payable  to  the 
order  of  the  mortgagee.  The  draft  was  handed  to  Scammon  and,  at 
his  request,  the  agent  of  the  mortgagee  at  Chicago  sent  it  to  the 
mortgagee,  at  Hartford,  with  an  application  from  Scammon  to  have 
the  $15,000  paid  to  him,  to  enable  him  to  rebuild  the  building. 
Thereupon  the  following  instrument  was  executed  in  duplicate  by 
the  mortgagee  and  Scammon,  a  copy  being  retained  by  each: — ^^ 

''  Memorandum  of  agreement  made  and  entered  into  this  fifth  day 
of  January,  A.  D.  1872,  between  the  Connecticut  Mutual  Life  Insui^ 
ance  Company,  a  corporation  subsisting  by  the  laws  of  the  State  of 
Connecticut,  and  located  and  doing  business  in  the  city  of  Hartford, 
in  the  State  of.  Connecticut,  of  the  one  part,  and  J.  Young  Scam- 
mon, of  the  city  of  Chicago,  in  the  county  of  Cook  and  State  of 
Illinois,  of  the  other  part,  witnesseth:  That  whereas  the  said  party 
of  the  second  part  did,  on  the  tenth  day  of  September,  A.  D.  1866, 
make,  execute,  and  deliver  to  the  said  party  of  the  first  part  a  certain 
indenture  of  mortgage,  bearing  date  on  that  day,  on  ihe  following- 
described  premises,  situate  and  being  in  the  city  of  Chicago  afore- 
said, to  wit,  lot  number  five  (5),  in  block  number  eleven  (11),  in  Fort 
Dearborn  Addition  to  Chicago,  for  the  purpose  of  securing  the  pay- 
ment of  the  certain  bond  or  obligation  of  the  said  party  of  the 
second  part,  bearing  even  date  with  said  mortgage,  in  the  penal  sum 
of  sixty  thousand  dollars,  conditioned  for  the  payment  to  said  party 
of  the  first  part  of  the  sum  of  thirty  thousand  ($30,000)  dollars 
on  the  tenth  day  of  September,  A.  D.  1871,  with  interest  as 
therein  stated,  on  which  said  mortgage  has  been  paid  ten 
thousand  dollars  of  principal;  and  whereas,  the  building  on  said 
premises,  known  as  No.  90  Michigan  Avenue,  in  said  city  of  Chicago, 
was  insured  in  the  following  company  and  in  the  following 
amount,  to  wit,  the  Liverpool  &  London  &  Olobe,  in  the  sum 
of  fifteen  thousand  dollars,  which  said  policy  of  insurance 
was  held  by  said  party  of  the  first  part  as  collateral  security  for  the 
payment  of  said  loan,  any  loss  on  said  policy  to  be  paid  to  said 
party  of  the  first  part;  and  whereas  said  building  has  been  destroyed 
by  fire  and  the  insurance  moneys  to  be  received  on  said  policy  or 
policies  are  subject  to  be  paid  to  said  party   .  i )       first  part^  in  ac- 
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cordance  with  the  conditions  of  said  mortgage;  and  whereas  said, 
party  of  the  second  part  desires  said  party  of  the  first  part  to  permit- 
and  suffer  said  insurance  money  to  be  used  in  and  upon  said  mort- 
gaged premises  in  the  reconstruction  of  said  building  or  buildings- 
thereon,  and  said  first  party  is  willing  to  have  said  insurance  money 
so  used,  upon  the  terms  and  conditions  hereinafter  set  forth,  and 
to  assist  in  the  collection  and  receipt  thereof  by  said  second  party 
from  said  fire  insurance  company  or  companies  for  the  purposes 
aforesaid :  It  is,  therefore,  mutually  agreed  by  and  between  the 
parties  hereto,  that  said  party  of  the  first  part  waives,  except  a» 
hereinafter  provided,  its  right  to  apply  on  the  said  indebtedness  the 
moneys  t];iat  may  be  received  on  said  policy  or  policies  of  insurance, 
and  that  any  and  all  such  sum  or  sums  of  money  as  shall  be  so  col- 
lected from  said  fire  insurance  company  or  companies  by  either  of 
the  parties  to  this  instrument  shall  be  deposited  in  such  bank  or 
banks  as  shall  be  selected  by  the  party  of  the  second  part  and 
assented  to  by  the  said  first  party,  to  the  credit  and  at  the  risk  of 
said  party  of  the  second  part,  to  be  used  in  the  erection  of  said 
building  or  buildings  on  said  mortgaged  premises. 

The  said  money  shall  be  paid  out  and  expended  in  the  erection  of 
said  building  or  buildings,  from  time  to  time,  on  the  drafts  or  checks 
of  said  pai-ty  of  the  second  part,  countersigned  by  the  said  party  of 
the  first  part,  or  its  duly  authorized  agent  or  attorney,  until  said 
insurance  money  is  fully  expended,  as  herein  provided,  on  said 
mortgaged  premises.  That  said  drafts  or  checks  shall  be  so  coun- 
tersigned upon  the  presentation  thereof  to  said  party  of  the  first 
part,  its  duly  authorized  agent  or  attorney,  together  with  a  certifi- 
cate of  a  competent  and  credible  architect,  that  the  amount  of  said 
check  or  draft,  together  with  all  previous  checks  or  drafts  drawn  or 
paid  out  on  said  account,  has  been  a-stually  expended  in  and  upon 
said  mortgaged  premises,  in  the  permanent  improvements  thereon, 
and  that  the  work  and  material  for  which  the  amounts  so  expended 
have  been  paid  are  fully  worth  such  sum. 

If,,  however,  said  buildings  are  beinj  constructed  without  the 
supervision  of  an  architect,  the  affidavit  of  said  party  of  the  second 
part  to  said  facts  may,  at  the  option  of  said  first  party,  be  received 
in  lieu  of  said  architect's  certificate.  And  it  is  further  understood 
and  agreed,  that,  so  soon  as  said  building  or  buildings  shall  be  in 
a  situation  to  be  insured,  said  party  of  the  second  part  shall  cause 
the  same  to  be  insured  in  some  good  and  responsible  insurance 
company,  in  the  fair  insurable  value  thereof,  and  assign  and  deliver 
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the  same  to  said  party  of  the  second  part,  and,  as  soon  as  said  build- 
ing shall  become  so  insurable,  all  the  provisions  contained  in  said 
above-described  mortgage  shall  apply  to  said  iusurance,  and  said 
conditions  are  hereby  made  a  part  of  this  agreement. 

It  is  also  expressly  understood,  that  any  receipt  or  acknowledg- 
ment given  by  said  party  of  the  first  part,  either  alone  or  jointly 
with  others,  to  any  such  insurance  company  or  companies,  for  the 
purposes  aforesaid  of  facilitating  the  collection  by  said  second  party 
of  any  insurance  money  intended  to  be  placed  back  •  on  said  mort- 
gaged premises  as  aforesaid,  shall  not  be  construed  as  a  coUection 
of  said  money  by  said  first  party  under  the  conditions  of  said  mort- 
gage, wherein  and  whereby  it  is  provided  that  said  first  party  may 
collect  and  apply  such  insurance  money  upon  the  indebtedness 
secured  to  be  paid  thereby,  but  merely  as  enabling  said  second  party 
to '  collect  said  insurance  moneys.  Said'  moneys  are  not  to  be  so 
applied,  and  said  mortgage  shall  remain  a  lien  on  said  mortgaged 
premises  for  the  full  amount  of  the  principal  money  mentioned  in 
said  bond,  with  the  interest  thereon,  as  if  said  moneys  had  never 
been  collected. 

It  is  also  further  expressly  understood  and  agreed,  that  said  insur- 
ance money  shall  be  expended  on  said  mortgaged  premises  as  above 
provided,  with  all  reasonable  and  proper  dispatch;  and  that,  in  the 
event  that,  from  any  cause,  whether  the  death  or  absence  of  aoy 
party  or  parties  to  this  agreement,  or  any  other  cause,  said  money 
shall  not  have  been  so  expended  within  six  months  from  the  date 
hereof,  then  this  agreement  of  waiver  shall  thereupon  become  thence- 
forth null  and  of  no  effect,  and  the  right  of  said  second  party  to  use 
itnd  expend  said  moneys  shall  thereupon  cease,  and  said  first  party 
3hall  have  the  right  to  draw  from  the  said  bank  or  banks,  upon  its 
own  check  or  checks,  or  that  of  its  authorized  agent,  said  insurance 
moneys,  or  so  much  thereof  as  shall  not  then  have  been  actually  ex- 
pended as  provided  in  this  agreement,  and  apply  the  same  in  pay- 
ment pro  tanto  of  the  indebtedness  secured  by  said  mortgage,  and 
such  check  or  checks  of  said  first  party  or  its  agent  as  aforesaid, 
drawn  at  any  time  after  the  expiration  of  six  months  from  the  date 
hereof,  shaU  be  a  full  discharge  and  acquittance  to  said  bank  or 
banks  from  any  moneys  paid  thereon. 

It  is  expressly  agreed,  that  time  shall  be  of  the  essence  of  this 
agreement  in  all  its  parts,  and  that  said  agreement  shall  be  binding 
upon  the  heirs,  executors,  administrators,  successors,  and  assigns  of 
he  ree  ectives  parties." 
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On  the  executioD  of  this  agreement,  the  mortgagee  indorsed  the 
draft,  making  it  payable  to  Scammon  or  his  order,  and  sent  it  to  his 
agent  at  Chicago.  Scammon  signed  on  the  agreement  a  written 
designation  by  him  of  "  the  Marme  <  ompany  of  Chicago,"  a  banking 
institution  of  which  he  was  then  president,  as  the  banking  office  in 
which  to  deposit  the  $15,000;  and  the  draft  was  then  delivered  by 
the  agent  to  Scammon,  and  collected,  and  its  proceeds  were  depos- 
ited to  liis  credit  in  the  Marine  Company.  The  transaction  between 
Scammon  and  the  agent  took  place  at  the  banking  company's  office, 
and  the  agent  exhibited  the  copy  of  the  agreement  to  Scammon,  as 
president  of  the  bank.  No  checks  against  the  mon(  y  were  ever 
countersigned  by  or  on  behalf  of  the  mortgagee,  nor  was  any  of  it 
used  in  putting  up  any  new  building  on  the  lot,  nor  was  any  such 
new  bmlding  put  up.  Scammon's  daughters  had  no  knowledge  or 
information  as  to  any  part  of  the  transaction  between  their  father 
and  the  mortgagee  in  regard  to  the  $15,000. 

Under  that  state  of  facts,  the  mortgagee,  in  June,  1876,  filed  a  bill 
in  equity,  in  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  for  the  foreclosure  of  the  mortgage,  making  as 
defendants  Scammon  and  the  two  daughters,  and  Beed,  the  husband 
of  one  of  them,  and  other  persons.  The  bill  credits  the  payment  of 
the  $10,000,  in  November,  1876,  as  one  by  Scammon  and  his  daugh- 
ters, in  reduction  of  the  principal  of  the  mortgage,  and  sets  forth  the 
release  of  the  south  one-third  of  the  lot  from  the  hen  of  the  mort- 
gage, but  ignores  any  credit  of  the  $15,000,  and  claims  as  due  $20,- 
000,  with  interest  at  8  per  cent  per  annum  from  September  10th, 
1873,  and  moneys  paid  by  the  mortgagee  for  taxes  and  assessments. 

Mrs.  Heed  and  her  sister  answered  the  bilL  The  answer  sets  forth 
the  transaction  in  regard  to  the  $15,000,  and  avers  that  it  took  place 
without  the  knowledge,  authority,  or  consent  of  the  daughters,  and 
that  the  mortgagee,  in  consenting  to  the  use  of  the  $15,000  in  any 
other  way  than  in  payment  of  the  mortgage  indebtedness,  relied  on 
the  credit  of  Scammon  and  released  the  property  of  the  daughters 
to  tba^  extent.  It  claims  that  Scammon's  life  estate  in  the  north 
two-thirds  part  of  the  lot  should  be  first  sold,  and  the  proceeds  be 
apphed  first  in  payment  of  the  remaining  $5,000  and  interest,  and 
the  property  of  the  daughters  be  thereupon  released  from  all  further 
liability. 

After  issue,  the  court  referred  the  cause  to  a  master,  to  take  proofs 
and  report  them,  with  the  amount  due  to  the  plaintiff.  He  reported 
ihe  testimony,  and  that  there  was  due  $20,000^  of  principal,  and  in- 
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terest  from  September  10th,  1873,  and  certain  Bums  paid  bj  the 
plaintiff  for  taxes  and  assessments,  with  interest  thereon.  Mrs. 
Beed  and  her  sister  excepted  to  the  report^  and  the  case  was  heard 
on  the  excepticna  The  court  rendered  a  decision,  4  Fed.  Eep., 
263,  in  which  it  was  ruled  (1)  that  authority  in  Scammon,  as  repre- 
senting his  daughters,  to  make  the  special  agreement  in  regard 
to  the  $15,000,  could  not  be  implied  from  the  general  power 
he  exercised  over  the  property,  in  managing  it,  and  procuring 
insurance  and  paying  taxes,  the  daughters  having  themselves  exe- 
cuted the  mortgage;  (2)  thai  the  insurance  was  obtained  in  pursu- 
ance of  the  requirements  of  the  mortgage,  and  must  be  pre- 
sumed to  have  covered  the  interests  of  all  the  mortgagors  as 
an  entirety ;  (3)  that  the  mortgasfee  in  fact  dealt  with  the  $15,- 
000  not  as  Scammcn's  money,  but  as  representing  a  further  secur- 
ity furnished  under  the  mortgage,  and  as  something  which  con- 
cerned the  rights  of  all  the  mortgagors,  because  the  agreement;  it 
made  with  Scammon  recognized  its  obligation  either  to  credit  the 
$15,000  on  the  mortgage  or  to  see  that  it  went  to  restore  the  build- 
ing; (4)  that  the  provision  of  the  policy,  that  the  loss  should  be  pay- 
able to  the  mortgagee,  placed  it  in  the  same  position  towards  all  the 
mortgagors  as  if  the  policy  had  been  taken  out  in  the  names  of  aU, 
and  assigned  to  the  mortgagee,  and  it  was  bound  to  apply  the  $15,- 
000,  in  accordance  with  t^e  provisions  of  the  mortgage,  for  the  ben- 
efit of  all  the  mortgagors,  unless  all  consented  to  a  different 
disposition  of  the  money;  (5)  that,  in  any  view,  if  the  agreement 
with  Scammon  was  valid,  as  against  the  daughters,  the  mortgagee 
was  bound  to  see  that  the  money  was  used  to  restore  the  building^ 
or  else  credit  it  on  the  mortgage 

Under  these  views,  the  court  referred  the  case  back  to  the  master, 

with  directions  to  restate  the  account  according  to  the  principles 

bus  laid  down.     He  did  so,  and,  the  case  being  heard  on  his  report, 

he  court  on  the  2d  of  October,  1882,  rendered  a  decree,  which,  after 

setting  forth  the  material  facts  above  stated,  contains  the  following 

clauses :  —  •  ^ 

''  The  court  further  finds,  that,  when  the  complainant  originally 
took  the  same  mortgage,  it.  by  its  agent,  knew  the  state  of  the  title 
of  the  mortgaged  premises;  that,  in  the  erection  of  the  building  on 
said  premises,  and  causing  it  to  be  insured,  and  in  collecting  rents 
and  paying  the  insurance  premiums  and  taxes,  the  defendant,  J.  Y. 
Scammon  held  the  property  as  if  it  was  his  own;  that  the  entire 
business  connected   with  the  loan  from  the  complainant,  from  the 
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time  of  its  original  negotiations  down  to  the  time  of  the  before- 
mentioned  agreement  in  relation  to  the  insurance,  was  transacted  by 
J.  £.  Scammon,  who  kept  an  account  of  the  property  in  his  bank 
ledger,  in  which  rents  by  him  received  were  credited,  and  the  mon- 
eys paid  out  were  also  entered;  that  the  defendants,  Florence  A.  D. 
Beed  and  Arianna  E.  Scammon  knew  nothing,  at  the  time,  of  the 
insurance  obtained  upon  the  property,  nor  anything  in  relation  to 
the  agreement  between  their  father  and  the  complainant  made  in 
1872;  that  the  complainant  entered  into  the  agreement  for  the  pay- 
ment of  the  insurance  money  to  Scammon,  to  be  by  him  used  in  re- 
building, in  good  faith;  and  that  said  Scammon  received  it  in  good 
faith  for  that  purpose,  and  the  officers  of  the  bank  where  it  was  de- 
posited understood  that  the  money  was  deposited  there  as  a  special 
deposit,  subject  to  said  agreement. 

The  court  further  finds,  that  Florence  A.  D.  Beed  and  Arianna  K 
Scammon  did  not  know  that  this  insurance  had  been  effected  on  the 
property,  or  of  the  payment  of  premiums  thereon,  and  were  never 
consulted  about  the  disposition  of  the  insurance  money,  and  had  no 
knowledge  of,  and  gave  no  consent  to,  its  payment  to  their  father 
and  its  deposit  in  the  bank,  and  have  never  asserted  any  rights  in 
relation  thereto  until  the  commencement  of  this  suit. 

The  court  further  finds,  that  the  acts  of  Florence  A.  D.  Beed  and 
Arianna  E.  Scammon  were  limited  to  the  execution  of  the  bond  and 
mortgage  and  the  making  of  the  agreement  for  partition;  that  said 
insurance  was  furnished  under  the  covenants  of  the  mortgage,  and 
pursuant  to  the  requirements  thereof,  and  was  an  additional  security 
held  by  the  complainaut  for  the  payment  of  the  principal  sum  and 
interest  secured  by  said  mortgage,  and  that  the  covenants  in  the 
mortgage  for  insurance  operated  as  an  assignment  of  the  insurance 
fund,  when  collected,  to  the  mortgagee;  that  the  acts  of  the  com- 
plainant, its  receipt  of  the  draft  for  said  insurance  money,  and  its 
indorsement  thereof  to  the  defendant,  J.  Y.  Scammon,  by  ordinary 
commercial  indorsement,  and  its  assumed  control  over  the  ultimate 
destiny  and  use  of  the  proceeds  thereof,  were  equivalent  to  a  collec- 
tion of  the  insurance  by  the  complainant;  that  the  receipt  by  the 
complainant  of  said  insurance  money  operated  as  a  satisfaction  pro 
tanto  of  said  mortgage,  so  far  as  the  estate  and  interests  of  the  de- 
fendants, Florence  A.  D.  Beed  and  Arianna  E.  Scammon  are  in- 
volved, but  that,  so  far  as  the  life  estate  of  J.  Young  Scammon  is 
concerned,  said  mortgage  remains  an  equitable  lien  and  incumbrance 
for  the  full  amount  thereof." 
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The  decree  then  goes  on  to  declare  that  there  is  due,  at  its  date, 
from  Scammon  to  the  plaintiflF,  on  the  bond  and  mortgage,  $20,000 
of  principal,  and  $13,093.32  of  interest,  as  reported,  and  $1,404.44 
for  interest  since  the  date  of  the  report;  and  $3,275.42  for  moneys 
paid  for  taxes  and  to  redeem  from  tax  sales,  and  $490.73  for  interest 
thereon,  as  repoited,  and  $287. 51  for  interest  since  the  date  of  the 
report;  being,  in  all,  $38,551.42;  that  the  sum  is  a  vaHd  and  £rst 
hen  on  the  estate  of  Scammon,  for  his  life,  in  the  north  two-thirds 
of  the  lot  (excepting  therefrom  a  strip  from  off  its  north  side, 
hereafter  mentioned);  that,  of  the  $3.8,551.42,  Mrs.  Reed  and  her 
sister  are  personally  liable  for  $5,000  of  principal,  and  $3,273.33  in- 
terest thereon,  as  reported,  and  $351.11  interest  on  the  $5,000  since 
the  date  of  the  report,  and  for  the  above-named  sums  of  $3,275.42, 
$490.73,  and  $287.51,  being  in  all  $12,678.10,  which  is  a  valid  and 
first  lien  on  the  estate  in  remainder  of  them  and  each  of  them,  after 
the  expiration  of  the  life  estate  of  Scammon,  in  the  north  two-thirds 
of  the  lot  (excepting  therefrom  the  strip  above  referred  to) ;  and  that 
the  $12,678.10  is  a  valid  and  first  lien  on  said  strip.  The  decree 
then  provides  for  the  sale  at  pubUc  auction  of  such  estate  in  re- 
mainder, excepting  the  ,strip,  and  of  such  hfe  estate  excepting  the 
strip,  and  of  the  strip,  each  separately;  and  directs  that  the  proceeds 
of  the  life  estate  be  applied  first  to  the  satisfaction  of  the  amount 
for  the  payment  of  wluch  the  life  estate  is  decreed  to  be  the  sole  se- 
curity, and  that  no  portion  of  the  amount  realized  from  the  sale  of 
the  life  estate  shall  be  applied  to  pay  the  costs  of  the  suit,  or  any 
moneys  found  due  for  taxes,  or  on  accoimt  of  that  part  of  the  prin- 
cipal or  interest  of  the  bond  for  which  there  is  other  security,  until 
the  sum  for  which  the  life  estate  is  the  sole  security  shall  have  been 
fully  paid.    From  this  decree  the  plaintiff  appealed  to  this  court. 

The  plaintiff  assigns  for  error  that  the  circuit  court  erred  in  giv- 
ing the  daughters  credit  for  the  $15,000.  But  we  are  of  opinion 
that  tbe  views  of  that  court  in  its  decision,  as  above  set  forth,  and  as 
embodied  in  the  decree,  were  correct. 

The  poHcy  of  insurance  was  a  collateral  security  for  the  joint  debt 
of  the  mortgagors,  furnished  in  compliance  with  the  provisions  of 
the  mortgage,  and  the  mortgagee  was  bound  to  apply  the  insurance 
money  to  the  payment  of  the  joint  debt,  according  to  the  terms  of 
the  mortgage.  In  the  agreement  with  Scammon,  of  January  5th, 
1872,  tbe  mortgagee  declares  that  it  held  the  policy  as  "  collateral 
security  fcr  the  payment "  of  the  loan  secured  by  the  mortgage,  and 
that  the  $15,000  is  subject  to  be  paid  to  it  '*  in  accordance  with  the 
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conditions  **  of  the  mortgage.  Although  the  policy  was  taken  out  in 
the  name  of  Scammon,  it  was,  under  the  mortgage,  a  part  of  the  se- 
curity covenanted  for  therein;  and  must  be  treated  as  having  been 
furnished  by,  and  for  the  benefit  of,  all  the  mortgagors.  The  iusur- 
ance  was  on  the  building  as  a  whole,  and  not  on  any  particular  in- 
terest in  it,  and  was  accepted  and  treated  by  the  mortgagee  as  an 
insurance  complying  with  the  terms  of  the  mortgage,  and^  covering 
all  the  interests  which  the  mortgage  covered. 

The  mortgagee '  could  not,  without  the  consent  of  the  daughters, 
surrender  the  proceeds  of  the  collateral  security  to  Scammon,  or  di- 
vert them  from  the  purpose  to  which  the  mortgage  devoted  them. 
And,  in  any  event,  the  mortgagee,  if  at  liberty  to  us6  the  money  to- 
ward restoring  the  building,  was  bound  to  see  that  it  was  so  applied, 
and  took  the  risk  of  the  diversion.  The  money  not  having  been  so 
applied,  it  must  be  credited  in  favor  of  the  daughters.  Their  inten-, 
tion,  declared  by  the  mortgage,  that  the  money  should  be  credited 
on  the  mortgage,  was  never  varied  by  them. 

Three  persons  named  Andrews,  and  the  wives  of  two  of  them, 
were  defendants  to  the  bilL  It  alleged  they  had  interests  in  the 
mortgaged  lot  subordinate  to  the  lien  of  the  mortgage.  They  an- 
swered the  bill,  setting  up  a  prior  lien  in  favor  of  the  three,  because 
they  had  erected  a  party  wall  on  and  along  the  north  line  of  the  lot, 
under  a  party-wall  agreement  made  prior  to  the  mortgage,  and  of 
which  the  mortgagee  at  all  times  had  notice;  and  alleging  that,  if 
the  mortgage  was  superior  in  lien,  then  the  residue  of  the  lot,  nat 
covered  by  the  party  wall,  should  be  first  sold  to  satisfy  the  mort- 
gage. Issue  was  joined  on  the  answer.  In  the  taking  of  proofs,  the 
plaintiff  put  in  evidence  a  party-wall  agreement  made  June  4th, 
1866,  between  Scammon  and  one  Smith,  by  which  it  appears  that 
Smith  owned  lot  4,  next  north  of  lot  5,  and  gave  permission  to  Scam- 
mon to  build  one-half  of  the  north  wall  of  a  building  he  was  to  erect 
on  lot  5,  to  the  northward  of  the  dividing  line  between  the  two  lots, 
and  that  Smith,  on  paying  to  Scammon  one-half  of  the  value  of  the 
wall,  was  to  be  entitled  to  use  the  north  half  of  it  as  a  party  walL 
On  the  i25th  of  February,  1867,  Scammon  and  his  daughters  and 
Smith  executed  a  supplemental  paper,  stating  that  the  contemplated 
wall  had  been  erected,  and  agreeing  that  such  wall  was  to  be  consid- 
ered as  built  on  the  dividing  line  between  lots  4  and  5,  and  that  the 
center  of  such  wall  was  such  dividing  line.  There  is  not,  in  the 
record,  any  other  testimony  about  any  party  wall  or  the  strip  of 
land,  and  none  to  support  the  Andrews  answer,  and  there  is  no  men- 


Digitized  by  VjOOQIC 


426  Rpori  cf  Decisions,  [June^ 

tion  of  the  strip  in  either  of  the  reports  of  the  master.  The  decree, 
however,  finds  that  the  three  Andrews  defendants  own  in  fee,  sub- 
ject to  the  lien  of  the  mortgage,  by  title  derived  from  Scammon  and 
his  two  daughters,  the  strip  of  land  before  referred  to,  describing  it 
as  a  strip  from  off  the  north  side  of  lot  5,  f  inches  wide  in  front,  and 
^  inches  in  the  rear,  and  the  depth  of  the  lot.  It  also  excepts  that 
strip  in  declaring  that  the  mortgage  is  a  first  Hen  on  the  life  estate  of 
Scammon  in  the  north  two-thirds  of  the  lot,  and  in  declaring  that  it 
is  a  first  lien  on  the  estate  in  remainder  of  the  daughters  therein, 
and  declares  that  the  $12,678.10  is  a  valid  and  first  lien  on  that 
strip,  and  excepts  the  strip  from  the  estate  in  remainder,  and  from 
the  life  estate,  in  describing  the  premises  to  be  sold,  and  directs  it 
to  be  sold  by  itself,  after  those  estates  are  sold. 

The  appellant  objects  to  the  adjudication  in  regard  to  the  strip, 
on  the  ground  that  there  is  not  in  the  record  either  pleading  or  evi- 
dence to  support  it.  This  is  true.  The  decree  must,  therefore,  be 
reversed  in  that  respect.  It  is  accordingly  afiBrmed,  except  as  to  the 
strip,  and  reversed  as  to  that,  and  the  case  is  remanded  to  the  circuit 
court,  with  a  direction  to  strike  out  of  the  decree  everything  relating 
to  the  strip.    The  costs  of  the  appeal  are  awarded  to  the  daughters 
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SUPREME  COURT  OF  THE  UNITED  STATES. 
October  Term,  1886. 


In  Error  to  the  Circuit  Court  of  the  United   Staler,  for  the   Eadem 
District  of  New  York, 


MUTUAL  LIFE  INS.  CO.  op  New  York,^ 
Plaintiff  in  Error, 

vs. 

JXJIilA  ARMSTRONG,  Administratrix  of^ 
John  M.  Armstrong,  Deceased.''' 

At  the  solicitation  of  H.,  livho  paid  the  premiums  and  took  an  assignment  of 
the  policy,  an  endowment  policy  was  issued  on  the  life  of  A.,  payable  to 
A.  or  his  assigns  after  its  maturity,  or  to  his  legal  representatives  in  case 
of  previous  death.  H.  was  shortly  afterwards  convicted  upon  the  charge 
of  murdering  A. 

ffeld,  That  in  a  suit  by  the  legal  representatives  of  A.  to  recover  on  the  pol- 
icy, it  was  error  tjo  charge  that  evidence  of  fraud  on  the  part  of  H.  was 
inadmissible  on  the  ground  that  H.  had  no  legal  inteiest  in  the  policy  un- 
til its  maturity,  the  assignment  applied  to  a  claim  arising  prior  as  well  as 
subsequent  to  its  maturity. 

Held,  That  evidence  was  admissible  in  support  of  fraud,  showing  that  H. 
took  out  similar  policies  in  other  companies  about  the  same  time. 

Held,  That  the  murder  committed  by  H.  defeated  all  recoverj'  on  the  policy. 

Field,  J. 
On  the.  8th  of  December,  1877,  the  Mutual  Life  Insurance  Com- 
pany of  New  York,  issued  a  policy  of  insurance  on  the  life  of  John 
M.  Armstrong,  of  Philadelphia,  for  ten  thousand  dollars.  It  was 
what  is  known  as  an  endowment  policy;  that  is,  a  policy  payable  to 
the  assured  if  he  live  a  designated  time,  but  to  some  other  person 

*  DeoUion  rendered,  April  6, 1886. 
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named  if  he  die  before  the  expiration  of  that  time.  It  was  payable, 
subject  to  certain  conditions,  to  the  assured  or  his  assigns  on  the 
8th  of  December,  1897,  at  the  office  of  the  company  in  New  York; 
or,  if  he  should  die  before  that  time,  to  his  legal  representatives, 
within  sixty  days  after  notice  and  proof  of  his  death.  It  recited 
that  it  was  issued  in  consideration  of  his  application,  and  of  the 
statements  contained  therein,  which,  whether  written  by  his  own 
hand  or  not,  every  person  accepting  or  acquiring  any  interest  in  the 
contract  adopted  and  warranted  to  be  true,  and  the  only  statements 
upon  which  the  contract  was  made;  and  in  further  consideration  of 
the  payment  of  $138.60  quarterly  each  year  during  the  continuance 
of  the  policy. 

On  the  25th  of  January,  1878,  Armstrong  died,  and  his  widow 
was  appointed  administratrix  of  his  estate.  The  required  notice 
and  proof  of  his  death  were  furnished,  and  the  insurance  money 
not  being  paid,  she  brought  this  action  for  its  recovery  in  a  court  of 
the  State  of  New  York,  and,  on  motion  of  the  company,  it  was  re- 
moved to  the  Circuit  Court  of  the  United  States. 

The  company  set  up  several  special  defenses  to  .the  action.  One 
of  them  was,  that  the  policy  was  obtained  by  one  Benjamin  Hunter, 
with  the  intent  to  cheat  and  defraud  the  company  by  compassing  the 
death  of  the  assured  by  felonious  means  and  collecting  tiie  amount 
of  the  insurance,  and  which  he  attempted  to  carry  out  by  causing 
his  death;  another  was,  that  the  statements  made  in  the  appplica- 
tion  of  the  assured  as  to  previous  insurances  upon  his  life  were 
false,  the  amounts  being  much  larger  than  those  stated. 

On  the  trial  it  appeared  in  evidence  that  on  the  dd  or  4th  of  De- 
cember, 1877,  Hunter  made  some  inquiries  at  the  office  of  the  com- 
pany in  Philadelphia  as  to  the  rates  of  insurance  on  the  life  of  a 
person  aged  forty  or  forty-one  years  upon  an  endowment  policy  of 
twenty  years,  stating  that  he  thought  of  insuring  for  his  own  benefit 
the  life  of  a  person  in  the  sum  of  $10,000.  After  some  conversation 
on  the  subject  of  insurance  generally,  he  left,  stating  that  the  person 
to  be  insured  would  probably  call  in  a  day  or  two.  On  the  6th  of 
the  month  Armstrong  called,  and  informed  the  agent  that  he  came 
at  the  request  of  Hunter  to  make  application  for  a  life  insurance. 
He  was  thereupon  examined,  and  after  answering  the  questions  usu- 
ally propounded  to  apphcants,  and  among  others  those  in  relation 
to  existing  insurances,  on  his  life,  he  signed  a  formal  application, 
leaving,  however,  blank  the  place  for  the  amount  of  the  insurance 
which  he  desired,  and  for  the  answer  to  the  question  touching  the 
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payments  of  the  premium.  He  also  executed  an  assignment  of  the 
policy,  leaving  blanks  for  its  date  and  for  that  of  the  policy,  and  for 
the  name  and  residence  of  the  assignee.  This  was  his  entire  con- 
nection with  the  transaction.  In  the  afternoon  of  the  same  day,  or 
on  the  following  morning,  Hunter  informed  the  office  that  the 
amount  of  the  insurance  desired  was  $10,000,  and  that  it  would  be 
more  convenient  for  him  to  pay  the  premiums  quarterly.  The  tenn 
"  quarterly  "  and  the  sum  "  $10,000  "  were,  therefore,  upon  his  in- 
structions, inserted  in  the  application.  The  policy,  filled  up  in  ac- 
cordance with  them,  was  then  sent  to  New  York  to  be  there  executed 
by  the  company.  Before  its  return  he  visited  the  office,  and  stated 
that)  as  he  intended  to  leave  the  city  and  be  absent  for  some  time, 
he  would  pay  the  premium,  and  that  his  lawyer  would  call  for  the 
policy.  He  accordingly  paid  the  stipulated  premium,  and  the  fee 
for  the  policy.  Some  days  afterwards  his  lawyer  received  the  pol- 
icy and  also  the  assignment,  which  was  attached,  the  blanks  having 
been  filled.  They  were  subsequently  delivered  to  Hunter,  and  were 
found  in  his  possession  at  his  death. 

Within  six  weeks  after  the  policy  was  issued  Armstrong  was  at- 
tacked at  night  in  a  street  in  Camden,  New  Jersey,  and  received 
blows  on  his  head  which  fractured  his  skull,  from  the  effects  of 
which  he  died  two  days  afterwards.  Suspicion  fell  upon  Hunter  as 
the  perpetrator  or  instigator  of  the  attack.  He  was  accordingly  ar- 
rested, and  was  indicted  and  tried  for  the  murder  of  Armstrong  in 
one  of  the  courts  of  that  State,  aAd  was  convicted.  He  was  sen- 
tenced to  death  and  wj.s  h  inged.  By  stipulation  the  testimony  of 
any  living  witness  might  be  read  from  the  record  of  his  testimony  in 
that  case,  with  like  effect  as  if  he  were  present  and  testified  in  this 
action,  subject  to  all  legal  objections  to  its  relevancy,  competency 
and  materiality.  As  the  first  step  in  proof  of  the  defense  that  the 
policy  was  obtained  to  cheat  and  defraud  the  company,  the  defend- 
ant offered  to  read  from  that  record  the  testimony  of  a  witness  to 
show  that  Hunter,  being  at  the  time  t'le  sole  owner  of  the  policy, 
intentionally  caused  the  death  of  Armstrong;  but  the  court,  upon 
objection  of  the  plaintiff,  excluded  the  testimony,  and  an  exception 
was  taken.  The  defendant  offered  in  different  forms  to  make  this* 
proof,  but  the  court  refused  to  receive  it,  accompanying  its  ruling  in 
one  instance  with  this  statement  to  counsel :  ''  I  will  take  your  offer 
as  broad  as  you  choose  to  make  it;  that  you  offer  the  testimony  to 
prove  that  Hunter  procured  the  application  for  the  policy  on  Arm- 
strong to  be  made,  and  that  he  did  so  for  the  purpose  of  having  the 
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insurance  effected,  and  then  dispoedng  of  Armstrong,  and  then  get- 
ting the  money;  make  it  as  broad  as  that,  and  I  will  exclude  iV 

The  defendant  also  offered  ip  prove  that,  about  the  time  the  policy 
in  suit  was  issued,  Hunter,  with  Hke  fraudulent  intent,  obtained  pol- 
icies of  insurance  in  two  other  companies  upon  the  life  of  Armstrong^ 
one  made  directly  to  himself,  and  the  other  to  Armstrong,  with  an 
assignment  executed  simidtaneoualy  to  himself,  and  that  he  paid  the 
premiums  thereon;  one  of  the  policies  being  for  ten  thousand  dbl- 
ars  and  the  other  for  six  thousand  dollars;  but  upon  the  objection 
of  the  plaintiff  the  testimony  was  excluded,  and  an  exception  taken. 

The  court,  among  other  things,  instructed  the  jury,  in  substance, 
that  the  contract  of  insurance  was  divisible;  that  the  last  part, 
providing  for  the  payment  of  the  insurance  money  to  the  legal 
representatives  of  Armstrong  in  case  he  should  die  before  the  ex- 
piration of  the  policy,  was  not  assignable;  that  his  assignment  only 
transferred  the  interest,  payable  at  the  expiration  of  the  policy; 
and  that  the  plaintiff  was  his  legal  representative,  entitled  to  the 
pohcy  and  to  whatever  was  due  upon  it  The  defendant  excepted. 
A  verdict  for  the  full  amount  of  the  policy,  with  interest,  was  ren- 
dered, and  judgment  entered  thereon. 

From  the  charge  of  the  court,  and  its  opinion  on  the  motion  for  a 
new  trial,  20  Blatchford,  493,  it  appears  that  the  refusal  to  admit 
testimony  of  Hunter's  fraudulent  purpose  in  procuring  the  policy, 
and  bis  feloniously  causing,  whilst  Ihe  sole  owner  of  it,  the  death  of 
the  assured,  was  founded  upon  the  assumption  that  the  insurance 
money,  payable  in  case  th3  death  oscurred  b afore  the  expiration  of 
the  policy,  went  to  the  legal  representatives  of  the  assured,  and  was 
not  assignable,  and  that  the  assignment  not  taking  effect.  Hunter 
had  no  interest  in  the  policy,  and  therefore,  if  he  did  feloniously 
cause  the  death,  the  fact  could  have  had  no  effect  in  controlling  the 
payment. 

Assuming  this  to  be  the  reason  for  excluding  the  evidence  offered, 
the  ruling  cannot  be  upheld.  The  position  that  the  assignment  did 
not  take  effect  because  the  assured  died  beford  the  expiration  of  the 
policy  is  untenable.  The  provision  for  payment  in  such  case  to  his 
legal  representatives  was  intended  to  meet  the  contingency  of  his 
dying  without  having  disposed  of  his  interest,  and  not  to  limit  his 
power  over  the  contract  during  his  life,  and  pass  the  insurance  to 
those  who  should  represent  him  after  his  death.  The  term  "  legal 
representatives  "  is  not  necessarily  restricted  to  the  personal  repre- 
sentatives of  one  deceased,  but  is  sufficiently  broad  to  cover  all  per- 
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sons  who,  with  respect  to  his  property,  stand  in  his  place  and  repre- 
sent his  interests,  whether  transferred  to  them  by  his  act  or  by 
operation  of  law.  It  may,  in  this  case,  include  assigns  as  well  as 
executors  and  administrators:  New  York  life  Insurance  Company 
YS.  Flack,  3  Md.,  341. 

A  policy  of  life  insurance,  without  restrictive  words,  is  assignable 
by  the  assured  for  a  valuable  consideration  equally  with  any  other 
chose  in  action,  where  the  assignment  is  not  made  to  cover  a  mere 
spectdative.  risk,  and  thus  evade  the  law  against  wager  poHcies; 
and  payment  thereof  may  be  enforced  for  the  benefit  of  the  assignee^ 
and,  under  the  system  of  procedure  in  many  States,  in  his  name: 
Wainock  vs.  Davis,  104  U.  S.,  775,  780;  Archibald  vs.  Mutual  Ins. 
Co.  of  Chicago,  38  Wis.,  542,  545;  De  Rouge  vs.  Elliott,  7  N.  J.  Eq., 
487,  495.  The  assignee  here.  Hunter,  represented  that  he  was  the 
special  partner  of  Armstrong,  and  had  placed  five  thousand  dollars 
in  the  partnership,  and  was  apprehensive  that  he  might  be  charged 
as  a  general  partner.  If  he  was  a  special  partner  the  contract  was 
not  a  wager  policy.  And  as  it  was  not  a  contract  for  the  benefit  of 
the  wife  of  the  assured,  it  does  not  fall  within  those  cases  where,  for 
the  protection  of  the  beneficiary,  the  power  of  the  assured  to  divert 
the  course  of  payment  is  restricted. 

The  assignment  conveying  to  Hunter  the  whole  interest  of  the 
assured,  his  representatives  alone  would  have  a  valid  claim  under 
it,  if  the  poHcy  were  not  void  in  its  inception.  Proof,  therefore, 
that  he  caused  the  death  of  the  assured  by  felonious  means  must 
necessarily  have  defeated  a  recovery;  and  the  court  erred  in  refusing 
to  admit  testimony  tending  to  prove  that  such  was  the  fact. 

The  theory  of  the  defense  is,  that  the  purpose  of  Hunter  in  ob* 
taining  the  insurance  was  to  cheat  and  de  fraud  the  company.  In 
support  of  that  position  evidence  that  he  effected  insurances  upon 
the  life  of  Armstrong  in  other  companies  at  or  about  the  same 
time,  for  a  like  fraudulent  purpose,  was  admissible.  A  repetition  of 
acts  of  the  same  character  naturally  indicates  the  same  purpose 
in  all  of  them;  and  if  when  Considered  together  they  cannot  be 
reasonably  explained  without  ascribing  a  particular  motive  to  the 
perpetrator,  such  motive  will  be  considered  as  prompting  each  act. 
A  creditor  has  an  insurable  interest  in  the  life  of  his  debtor,  and 
may  very  prop^y  procure  an  insurance  upon  it  for  an  amount 
sufficient  to  secure  his  debt,  but  if  he  takes  out  policies  in  different 
companies  at  or  nearly  the  same  time,  and  thus  increases  the  insur- 
ance far  beyond  any  reasonable  security  for  the  debt,  an  inquiry  at 
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once  arises  as  to  his  motive,  oad  it  maj  be  considered  as  governing 
him  in  each  insurance.  In  Castle  vs.  Bollard,  23  Howard,  173, 
where  the  defendants  were  charged  with  having  fraudulently  aold 
the  goods  of  the  plaintiff,  evidence  that  thej  had  committed  similar 
fraudulent  acts  at  or  about  the  same  time  was  allowed,  with  a 
-view  to  establish  their  alleged  intent  with  respect  to  the  matters 
in  issue.  The  court  said:  "  Similar  fraudulent  acts  are  admissible 
in  cases  of  this  description  if  committed  at  or  about  the  same 
tirne^  and  when  the  same  motive  may  reasonably  be  supposed  to 
exist,  with  a  view  to  establish  the  intent  of  the  defendant  in 
respect  to  the  matters  charged  against  him  in  the  declaration." 
In  Lincoln  vs.  Claflin,  7  Wallace,  132,  an  action  was  brought  for 
fraudulently  obtaining  property,  and  evidence  of  other  frauds  of  a 
like  character,  committed  by  the  defendants  at  or  near  the  same 
time,  was  held  to  be  admissible.  ''Its  admissibility,"  said  the 
court,  ''is  placed  on  the  ground  that  where  transactions  of  a 
fdmilar  character  executed  by  the  same  parties  are  closely  con- 
nected in  time,  the  inference  is  reasonable  that  they  proceed  from 
the  same  motive.  The  principle  is  asserted  in  Gary  vs.  Hotaling, 
1  HiU,  and  is  sustained  by  numerous  authorities.  The  case  of 
fraud,  as  there  stated,  is  among  the  few  exceptions  to  the  general 
rule  that  other  offenses  of  the  accused  are  not  relevant  to  estab- 
lish the  main  charge."  In  Butler  vs.  WatMns,  13  Wall.,  466,  464, 
speaking  on  the  same  subject,  this  court  said:  "In  actions  for  fraud 
large  latitude  is  always  given  to  the  admission  of  evidence.  If  a 
motive  exist  prompting  to  a  particular  line  of  conduct,  and  it  be 
shown  that  in  pursuing  that  line  a  defendant  has  deceived  and  de- 
frauded one  person,  it  may  justly  be  inferred  that  similar  conduct 
towards  another,  at  or  about  the  same  time  and  in  relation  to  a  like 
subject,  was  actuated  by  the  same  spirit."  In  Bottomley  vs.  United 
States,  1  Story,  135,  Mr.  Justice  Story  held  the  same  doctiine,  and 
cited  several  instances  of  its  application.  Thus,  in  the  case  of  a 
prosecution  for  uttering  counterfeit  money,  the  fact  that  the  pris- 
oner has  in  his  possession,  or  has  uttered,  other  counterfeit  money, 
is  held  to  be  proper  evidence  to  show  his  guilty  knowledge;  and 
upon  an  indictment  for  receiving  stolen  goods,  evidence  that  the 
prisoner  had  received  at  various  other  times  different  parcels  of  goods 
which  had  been  stolen  from  the  same  persons  is  held  admissible 
in  proof  of  his  guilty  knowledge.  So,  on  an  indictment  for  a  con- 
spiracy to  create  pubHc  dicontent  and  disaffection,  proof  is  admissi- 
ble against  the  prisoner  that  at  another  meeting  held  for  an  object 
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professedly  similar,  at  which  the  prisoner  was  chairman,  resolutions 
were  passed  of  a  character  to  create  such  discontent  and  disaffec- 
tion. '*  In  short,"  said  the  learned  justice,  "  wherever  the  intent  or 
guilty  knowledge  of  a  party  is  a  material  mgredient  in  the  issue  of  a 
cause,  these  collateral  facts,  tending  to  establish  such  intent  or 
knowledge,  are  proper  evidence.  In  many  cases  of  fraud  it  would 
loe  otherwise  impossible  satisfactorily  to  establish  the  true  nature 
and  character  of  the  act"  Many  other  authorities  might  be  cited 
to  the  same  purport. 

The  evidence  offered  that  Hunter  obtained  insurances  in  other 
companies  on  the  life  of  Armstrong  at  or  near  the  same  time,  was, 
under  these  authorities,  clearly  admissible.  It  tended  to  establish 
the  theory  of  the  defendant  that  the  insurance  in  this  case  was 
obtained  by  Hunter  upon  the  premeditated  purpose  to  cheat  and 
defraud  the  company.  Especially  would  it  have  had  that  effect  if 
followed  by  proof  of  the  maimer  of  the  death  of  Armstrong. 

But,  independently  of  any  proof  of  the  motives  of  Hunter  in 
obtaining  the  policy,  and  even  assuming  that  they  were  just  and 
proper,  he  forfeited  all  rights  under  it  when,  to  secure  its  imme- 
diate payment,  he  murdered  the  assured.  It  would  be  a  reproach 
to  the  jurisprudence  of  the  country,  if  one  could  recover  insurance 
money  payable  on  the  death  of  a  party  whose  life  he  had  feloniously 
taken.  As  well  might  he  recover  insurance  money  u}>on  a  building 
that  he  had  willfully  fired. 

This  view  renders  it  imnecessary  to  consider  the  effect  upon  the 
|)olicy  of  the  statements  made  in  the  appUcation  of  the  assured  as 
to  the  amount  of  other  insurances  on  his  life. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 

Mr.  Justice  Matthews  did  not  sit  in  this  case  nor  take  part  in  its 
decision. 
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COUKT  OF  APPEALS  OF  NEW  YORK. 


MARY  FRANK,  Reap  ndept, 

MUT.  LIFE  INS.  CO.  or  New  York  and] 
GEORGE   W.  DEMOND,  Appellanis.*/ 

A  policy  taken  out  by  a  wife  on  the  life  of  her  hasband  in  New  York,  is  not 
assignable,  no  matter  who  paid  the  premiams.  It  cannot  be  claimed  that 
because  the  premiums  were  paid  by  the  wife  out  of  her  separate  fund  and 
because  no  refereuce  is  made  to  the  statute,  therefore  such  a  policy  is  as- 
signable at  common  law. 

The  wife's  nolicy  having  lapsed  according  to  its  terms  for  non-pa>ment  of  pre- 
mium, Mie  secures  no  greater  rights  against  the  company  through  having 
illegally  assigned  it,  and  its  subsequent  surrender  by  the  assignee. 

Where  it  is  claimed  that  a  wife's  policy  was  assigned  as  collateral  for  a  loan 
to  the  husbaud,  and  that  the  assignee  surrendered  it  to  the  company 
which  thereupon  paid  a  surrender  value  and  canceled  it,  aud  that  the 
wife  had  no  power  to  assign,  and  that  the  wife  is  entitled  to  the  same 
a<l vantage  as  if  she  had  never  assigned;  she  cannot  recover  on  the  ground 
of  an  unlawful  conversion. 

Heldf  that  the  possession  of  the  ossignee  was  lawful  until  the  wife  elected  to 
reclaim,  and  its  receipt  by  the  company  from  the  assignee  was  not  a  con- 
version. The  rights  of  the  wife  failed  solely  through  neglect  to  tender  the 
premium  when  due. 

Heldf  That  the  wife  was  entitled  to  recover  from  the  assignee  the  surrender 
value  received  by  him  less  the  premiums  paid  by  him,  with  interest. 

Rafallo,  J. 
We  are  of  opiDion  that  the  policy  issued  by  the  defendant  com- 
pany to  the  plaintiff  on  the  life  of  her  husband,  on  the  21st  of  Janu- 
ary, 1869,  was,  under  the  decision  of  this  court  in  Brummer  vs.  Cohn 
(86  N.  Y.  11),  and  preceding  cases  therein  referred  to,  not  assignable 
by  her,  and  that  she  had  the  right  to  avoid  the  assignmeot  made  by 

*  D«ciBion  rendered,  April,  18S6. 
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her  to  Martin  Kupfer  on  the  16th  of  September,  1875.  That  conse- 
quently the  subsequent  assignment  made  by  Kupfer,  with  her  con- 
sent on  the  17th  of  August,  1876,  to  the  defendant  Demond,  and  the 
surrender  by  him  to  the  company  on  the  9th  of  January,  1877,  were- 
not  binding  upon  her. 

The  learned  counsel  for  the  insurance  company  contended  thaith^ 
policy  was  not  taken  out  under  the  act  of  1840  and  was  not  within  the 
decisions  holding  such  policies  to  be  non-assignable,  for  the  reasons' 
that  the  contract  of  insurance  was  with  the  wife,  and  that  she' 
paid  the  first  premium,  as  appears  from  the  recital  in  the  policy,  and 
that  the  husband  paid  none  of  the  premiums  out  of  his  owd  funclst 

There  is  no  finding  that  the  premiums,  subsequent  to  the  firsts 
were  paid  by  the  wife  or  that  they  were  not  paid  by  the  husband,  nor 
Wds  there  any  request  to  find  such  fact&  The  only  finding  with 
respect  to  who  paid  the  premiums,  other  than  the  last  two  paid,  is 
that  the  policy  was  issued  to  the  plaintiff  in  consideration  of  the 
sum  of  $178.50,  duly  paid  to  the  company  by  the  plaintiflf,  and  of 
the  quarter  annual  payment  of  a  like  amount  on  certain  days  during 
the  continuance  of  the  policy. 

The  onl;y  evidence  on  that  point  on  the  trial,  in  addition  to  the 
recital  in  the  policy,  was  the  testimony  of  the  plaintiffs  husband, 
who  stated  that  he  paid  the  premiums  himself  for  his  wife  up  to 
April,  1876;  but  on  cross-examination  he  said  he  could  not  recollect 
whether  or  not  they  were  paid  by  the  wife's  father  out  of  his  own 
money.  The  premiums  due  in  July  and  October,  1876,  are  found 
to  have  been  paid  by  the  defendant  Demond. 

The  act  of  1840,  Chap.  80,  is  not  confine  J  to  casas  where  the  pre- 
miums are  paid  by  or  out  of  the  funds  of  the  husband.  As  orig- 
inally enacted  it  authorized  any  married  woman  to  cause  to  be 
msured,  for  her  sole  use,  the  life  of  her  husband,  and  provided  that 
the  amount  of  insurance  when  due  should  be  payable  to  her  free 
from  the  claims  of  the  representatives  of  the  husband  or  of  any  of 
his  creditors;  but  that  such  exemption  should  not  apply  where  the 
amount  of  premium  annually  paid  should  exceed  three  hundred 
dollars.  But  by  the  act  of  1858,  Chap.  187,  this  condition  of  the 
exemption  was  confined  to  cases  where  the  premium  exceeding 
$300  was  paid  "out  of  the  funds  or  property  of  the  husband," 
clearly  implying  thxt  the  act  contemplated  their  being  pjiid  from 
some  other  source;  and  by  the  act  of  1877,  Chap.  277,  the  condition 
was  further  modified  so  as  to  provide  merely  that  where  the  amount 
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of  premium  paid  out  of  the  fiinds  or  property  of  the  husband 
should  exceed  $500,  the  excess  should  inure  to  the  benefit  of  the 
creditors  of  the  husband.  In  Eadie  vs.  Slimmon  (36  N.  Y.,  9)  the 
leading  case  upon  this  subject,  and  in  most  of  the  cases  which  have 
followed  it,  the  same  feature  appears  to  which  the  counsel  refer  as 
taking  the  present  case  out  of  the  principle  of  those  cases.  The 
policy  in  Eadie  vs.  Slimmon  recited  the  payment  by  the  wife  of  the 
premium  for  the  first  year,  and  that  recital  does  not  appear  to  have 
been  controverted  in  any  manner,  and  in  none  of  the  cases  in  this 
court  is  the  question  whether  the  premium  was  paid  by  the  husband 
or  the  wife  treated  as  material. 

In  Wilson  vs.  Lawrence  (8  Hun,  593;  s.  c,  13  Hun,  241)  it  was 
deemed  by  the  supreme  court  material  to  inquire  by  whom  the  pre- 
miums were  paid.  The  policy  contained  the  same  recital,  and  so 
for  as  appeared  when  the  case  first  came  before  the  court  at  general 
term  (8  Hun,  593)  the  wife  had  paid  the  premium&  On  this  ground 
the  court  held  that  the  policy,  being  valued  at  common  law  was  not 
issued  under  the  statute,  and  that  her  assignment  of  it  to  the  plaintiff 
was  good  to  the  extent  of  securing  the  repayment  to  her  assignee  of 
the  sum  paid  by  him  on  the  assignment  On  a  new  trial  it  was 
proved  and  found,  notwithstanding  the  recital  in  the  policy  of  the 
payment  of  the  first  premium  by  the  wife,  that  in  fact  all  the  pre- 
miums had  been  paid  by  the  husband,  and  on  that  ground  the 
poUcy  was  held  to  be  non-assignable  (a  c,  13  Hun,  241).  The  judg- 
judgment  was  affirmed  in  this  court  (a  c,  76  N.  Y.,  595);  but  the 
supposed  distinction  was  not  considered  here. 

The  argument  of  counsel  is  that  inasmuch  as  at  common  law  the 
wife  had  an  insurable  interest  in  the  life  of  her  husband  (a  point 
which  had  not  been  decided  by  this  court  at  the  time  of  the  decision 
in  Eadie  vs.  Slimmon,  an  insurance  thereon  for  her  benefit,  where 
the  premiums  were  paid  out  of  her  separate  estate,  by  her  or  her 
trustee,  would  be  valid,  and  would  be  protected  against  the  cred- 
itors of  the  husband  independently  of  the  statute.  Therefore,  that 
in  such  a  case  a  policy  taken  out  by  her,  especially  where,  as  in  this 
c&se,  it  contained  no  reference  to  the  statute,  was  not  taken  out 
under  the  statute  and  was  assignable  by  her. 

We  think  the  court  has  gone  too  far  in  the  other  direction  to  jus- 
tify it  in  establishing  this  distinction  now.  The  rule  that  such 
poHcies  were  not  assignable  was  not  derived  from  any  provision  of 
the  statute,  but  was  estabhshed  by  the  decisions  of  the  court  and 
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has  been  steadily  adhered  to.  In  the  case  in  which  it  was  first  pro- 
mulgated, Eadie  vs.  Shmmon  (26  N.  Y.,  9),  the  case  discloses,  as  has 
already  been  stated,  that  the  contract  of  the  company  was  with  the 
wife  and  the  first  premium  was  paid  by  her,  and  the  decision  has 
been  followed  in  many  subsequent  cases.  In  1873  the  doctrine  of 
those  cases  was  recognized  by  the  legislature  by  conferring  upon 
married  women  the  power  to  assign  their  poHcies,  when  they  had  no 
children,  on  complying  with  certain  formalities  (Laws  of  1873,  Chap. 
341),  and  in  1879  fuU  power  to  assign  was  conferred  upon  them  with- 
out those  conditions,  provided  the  husband  consented  to  the  assign- 
ment (Laws  of  1879,  Chap.  248).  We  are  not  disposed  at  this  late 
date  to  introduce  the  distiiiction  claimed,  although  it  is  sustained  by 
forcible  arguments. 

It  is  further  argued  that  inasmuch  as  it  has  been  decided  by 
this  court  in  Smilie  vs.  Quinn  (  90  N.  Y.,  492)  that  a  policy  taken  out 
by  a  wife  on  the  life  of  her  husband,  is  not  liable  even  for  the 
debts  of  the  wife,  and  the  amount  of  premiums  which  may  be  paid 
otherwise  than  out  of  the  funds  of  the  husband,  is  unlimited,  a 
married  woman  having  property  might  place  such  property  be- 
yond the  reach  of  her  own  creditors  by  investing  it  in  effecting 
insurance  to  an  extravagant  ambunt  on  the  life  her  husband.  It 
seems  from  the  report  of  the  case  of  Smilie  vs.  Quinn  in  the 
supreme  'court  (25  Hun,  334)  that  it  was  found  as  a  fact  that  the 
premiums  were  paid  with  the  funds  of  the  husband,  and  that  fact 
was  made  one  of  the  grounds  upon  which  the  court  held  the  pro- 
ceeds of  the  policy  not  liable  for  the  debts  of  the  wife.  In  this 
court  (s.  c.  90  N.  Y.,  792)  that  circumstance  is  not  relied  upon,  and 
the  decision  is  placed  upon  the  grounds  that  the  wife  alone  had 
the  right  to  avoid  the  assignment  and  reclaim  the  policy,  and  that 
she  could  not  be  compelled  to  do  so,  and  that  a  receiver  appointed 
in  a  proceeding  instituted  by  her  judgment  creditors  had  no  such 
right.  It  was  also  held  in  that  case  that  her  assignment  was  not 
fraudulent  as  against  her  judgment  creditors  under  the  circum- 
stances of  that  case.  But  should  such  a  case  arise  as  is  supposed 
in  the  argument  of  counsel,  it  would  present  questions  which  are 
not  concluded  by  the  decision  in  Smilie  va  Quinn,  and  which  are 
not  presented  in  the  case  now  before  us.  It  is  sufficient  to  say 
that  the  non-assignability  of  such  a  policy,  at  the  time  the  assign- 
ment now  in  controversy  was  made,  did  not  depend  upon  the 
question  whether  the  premiums  were  paid  by  the  husband  or  by 
ihe  wife  or  by  a  third  person.    Since  then  all  such  policies  have 
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been  made  assignable  by  the  wife  with  'the  consent  of  the  husband 
(Laws  of  1879,  Chap.  248.) 

But  although  we  hold  that  the  plaintiff  was  protected  by  the 
principal  established  in  Eadie  ts.  Slimmon  and  subsequent  cases 
and  that  the  result  was  that  she  had  the  right  to  avoid  her  assign- 
ment and  reclaim  her  policy,  as  is  held  in  Smilie  ys.  Quinn  (90  N.  Y., 
492),  it  does  not  follow  that  she  has  established  in  this  case  any  right 
of  action  against  the  defendant,  the  insurance  company.  She  cer- 
tainly cannot  claim  under  the  policy,  for  she  has  failed  to  perform 
its  conditions.  This  was  held  by  the  court  below  and  as  we  think 
correctly.  The  condition  of  the  policy  was  that  if  the  premiums 
thereon  should  not  be  paid  when  due,  the  policy  should  cease  and 
determine.  It  is  found  by  the  trial  court  that  the  premium  falling 
due  on  the  21st  of  January,  1877,  was  not,  nor  was  any  subsequent 
premium  paid  to  the  company,  and  en  the  21st  of  January,  1877,  the 
policy  and  all  the  right  of  the  plaintiff  therein  became  lapsed  and 
forfeited,  and  all  payments  thereon  became  forfeited  to  the  company. 
It  is  also  found  that  the  thirtj'  days*  notice  required  by  Chapter  341 
of  the  Laws  of  1876,  had  been  given  by  the  company  to  the  plaintiff. 
These  facts  preclude  any  recovery  by  her  on  the  policy.  As  between 
her  and  the  company  she  was  placed  in  no  better  position  in  this 
respect  by  her  assignment  of  the  policy  and  its  surrender  by  her 
aBsi;,n3e,  than  she  would  have  been  in  if  she  had  retained  the  policy. 
She  had  the  right  to  avoid  her  assignment  and  reclaim  her  policy, 
and  if  he  had  tendered  the  premium  to  the  company  it  would  have 
been  its  duty  to  accept  it.  Nothing  had  been  done  to  prevent  th&t 
course  being  pursued.  The  fact  is  found  that  when  the  policy  was 
surrendered  to  the  company  by  the  defendant  Demond,  the  com- 
pany attached  to  it  his  receipt  for  the  sum  paid  him  and  stamped 
on  the  back  of  the  policy  the  words  "  Paid,  January  9, 1877,"  and  has 
ever  since  retained  possession  of  the  policy  so  canceled.  There  was 
nothing  in  all  this  which  prevented  the  plaintiff,  had  she  desired  to 
avoid  her  assignment,  from  so  notifying  the  company  and  paying  or 
tendering  the  premiums  as  they  fell  due,  and,  in  the  absence  of  such 
tender  it  is  not  to  be  presumed  that  the  company  would  have 
refused  to  accept  them. 

On  these  grounds  the  court  below  held  that  the  plaintiff,  was  not 
entitled  to  require  the  company  to  issue  a  paid-up  policy  pursuant 
to  the  provisions  of  the  original  policy,  but  found  as  a  conclusion  of 
law  that  the  plaintiff  was  entitled  to  recover  both  of  the  company 
and  Demond,  the  sum  of  $2,979.42  with  interest,  less  $357  for  pre- 
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znioms  paid  by  Demond,  the  balance  being  the  amount  paid  by  the 
company  to  Demond  on  the  9th  of  January,  1877,  when  he  surren- 
dered the  policy. 

In  the  conclusions  of  law  set  forth  in  the  decision  of  the  court  the 
ground  of  this  recovery  is  not  stated.  There  is  no  finding  of  the 
conversion  of  the  policy  by  either  Demond  or  the  company,  nor  is 
there  any  finding  or  any  allegation  in  the  complaint,  or  any  proof, 
that  it  was  ever  demanded  of  either.  The  finding  is  that  no  demand 
was  made  of  Demond.  But  in  the  opinion  of  the  learned  trial  judge 
he  states  that  he  holds  the  facts  to  be  sufficient  to  render  the  de- 
fendant liable  for  a  conversion  of  the  plaintiff's  property. 

The  complaint,  after  setting  forth  the  policy  and  the  assignments 
from  the  plaintiff  to  Eupfer  as  collateral  security  for  a  loan  from 
him  to  the  plaintiff's  husband  and  the  assignment  from  Kupfer  to 
the  defendant  Demond,  alleges  that  Demond  in  some  manner 
unknown  to  the  plaintiff  delivered  up  the  poKcy  to  the  company, 
who  thereupon  paid  him  therefor  the  sum  of  $2,970.42,  and  can-, 
celed  the  policy  and  has  ever  since  retained  possession  cf  the  same 
so  canceled  That  the  policy  was  not  assignable  by  the  plaintiff, 
who  had  no  power  to  assign  the  same,  and  in  law  she  was  still 
entitled  to  the  same,  and  all  benefit  and  advantage  thereof  as  if 
she  hud  never  assigned  the  same  to  any  one,  and  she  demanded  as 
relief  judgment  against  the  defendant  for  the  sum  of  $5,333,  or 
whatever  sum  might  be  the  surrender  value  of  the  policy  with 
interest  from  January  9,  1877,  or  that  the  company  be  adjudged  to 
issue  to  her  a  paid-up  pohcy  as  provided  in  the  original  policy. 

Under  this  complaint,  which  sets  forth  a  cause  of  action  ex  con- 
tractu, it  is  difficult  to  see  how  a  recovery  can  be  had  for  a  cause 
of  action  ex  delicto,  or  how  in  the  face  of  the  claim  that  the  plaintiff 
is  still  entitled  to  the  same  benefit  and  advantage  from  the  policy  as 
if  she  had  never  assigned  it,  she  can  recover  on  the  ground  that 
either  of  the  defendants  has  converted  it. 

But  so  far  as  the  defendant,  the  insurance  compauy,  is  concerned 
there  are  further  insuperable  difficulties  in  the  way  of  sustaining  an 
action  for  conversion.  In  the  first  place  the  possession  of  the  policy 
by  the  defendant  Demond  was  lawful  until  the  plaintiff  elected  to 
avoid  her  assignment  and  reclaim  her  policy,  and,  until  she  did  so 
reclaim  it,  neither  of  the  parties  was  guilty  of  a  wrong  in  holding 
it,  and  further,  what  was  done  by  the  company  did  not  amount  to 
a  conversion.     The  mere  receipt  of  the  policy  from  Demond,  who 
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stood  in  the  place  of  her  assignee,  and  the  payment  to  him  of  the 
surrender  value  and  marking  the  policy  canceled,  before  any  elec- 
tion on  her  part  to  avoid  the  assignment,  and  retaining  the  poHcy 
in  their  possession,  was  no  violation  of  her  rights  and  did  not  im- 
pair them,  as  she  herself  avers  in  her  complaint,  in  which  she  states 
that  the  policy  is  still  in  the  possession  of  the  company  and  that 
she  is  entitled  to  the  same  benefit  and  advantage  thereof  as  if  she 
had  never  assigned  it  The  loss  of  her  claim  against  the  company 
is  due,  not  to  the  surrender  of  the  policy,  or  its  cancellation,  but  to 
her  failure  to  keep  it  alive  by  the  payment  of  premiums,  and  this 
failure  was  in  cio  manner  attributable  to  the  acts  either  of  Demond 
or  of  the  company. 

It  is  in  this  respect  that  ilie  present  case  differs  decisively  from 
Whitehead  vs.  N.  Y.  Mutual  Ins.  Co.,  recently  decided.  In  that 
case  we  held  that  the  non-payment  of  the  premiums  after  .the  sur- 
render of  the  policy  was  occasioned  in  part  by  the  wrongful  act  of 
the  company  in  accepting  a  surrender  from  one  having  no  authority 
to  represent  the  assured,  and  that  the  insurance  company  partici- 
pated with  the  husband  in  keeping  the  wife  and  children  in  igno- 
rance of  their  rights.  In  the  present  case  accepting  the  surrender 
was  not,  aB  we  have  said,  a  wrong  to  the  plaintiff,  nor  was  she  in 
any  measure  kept  in  ignorance  of  her  rights  or  prevented  by  any  act 
of  the  company  from  continuing  her  payments;  nor  had  the  company, 
in  the  case  last  cited,  given  to  the  assured  the  notice  required  by  the 
act  of  1876,  Chap.  Ml,  and  which  was  essential  to  entitle  it  to 
terminate  the  policy. 

In  the  recent  case  of  Martin  vs.  Tradesmen's  Ins.  Co.  decided,  we 
held  that  where  an  insurance  company  had  issued  a  policy  to  M.  and 
K.  upon  a  steamboat,  loss  payable  to  the  H.  &  H.  Company  who 
were  mortgagees,  and  afterwards  at  the  request  of  a  third  person, 
presumed  to  represent  the  mortgagees,  the  company  altered  the 
policy  by  drawing  a  line  through  the  names  of  M.  and  K.  and  inter- 
lining in  their  place  the  name  of  J.  G.  as  the  assured,  and  interlining 
after  the  names  of  the  mortgageees  the  words  ''  to  the  extent  of 
their  interest  and  balance,  if  any,  to  J.  G.,"  leaving,  however,  the 
original  language  of  the  policy  legible,  and  returned  the  policy 
thus  altered  to  the  person  who  had  req^uested  the  alteration,  the 
rights  of  the  parties  were  not  impaired  and  they  could  not  maintain 
an  action  against  the  company  as  for  a  conversion  of  the  policy. 
This  decision  shows  that  the  mere  stamping  of  the  poHcy  "  Paid  "  in 
the  present  case,  leaving  it  in  other  respects  in  its  original  condition. 
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did  not  impair  the  rights  of  the  plaintiff,  and  that  she  sustained  no 
damage  therefrom. 

For  these  reasons,  and  there  being  no  theory  other  than  that  of 
conversion  upon  which  the  company  can  be  held  liable,  the  judg- 
ment against  the  Mutual  Life  Insurance  Company  should  be  re- 
versed. 

The  cause  of  action  against  the  defendant  Demond  stands  upon  a 
different  footing.  We  do  not  think  that  under  the  pleadings  a 
recoveiy  in  tort  for  a  conversion  can  be  sustained  against  him ;  but 
they  are  properly  framed  to  sustain  an  action  for  money  had  and 
received,  and  the  judgment  against  him  conforms  to  that  theory, 
being  for  the  precise  sum  received  by  him  from  the  company  less 
the  premiums  paid  by  him,  with  interest.  He  was  in  possession  of 
the  policy  under  a  title  which,  as  we  have  already  shown,  was  in- 
valid and  avoidable  at  her  option.  While  so  in  possession,  and 
while  the  policy  was  still  in  force,  he  surrendered  it,  and  received 
therefor  the  sum  for  which  judgment  has  been  rendered  against 
him.  Whether  or  not  these  acts  constituted  as  to  him  a  conversion 
of  the  policy  is  immaterial;  for  even  if  they  did  she  could  waive 
the  tort  and  adopt  his  acts  as  having  been  performed  for  her  ben- 
efit. Her  right  to  avoid  the  assignment  could  be  exercised  as 
well  after  as  before  his  receipt  of  the  avails  of  the  policy,  and  the 
bringing  of  the  action  against  him  was  a  sufficient  election  to 
avoid  the  assignment  and  adopt  his  act  in  receiving  the  avails.  It 
is  true  that  he  paid  for  the  assignment  from  Kupfer  in  August,  1876, 
the  amount  which  Eupfer  had  advanced  in  1875,  and  which  as  is 
found  went  to  the  use  of  plaintiff's  husband,  and  that  the  plaintiff 
slept  upon  her  rights  until  1881,  when  this  action  was  brought,  and 
she  elected  to  repudiate  her  acts  on  the  faith  of  which  the  defendant 
advanced  his  money;  but  the  period  not  being  sufficient  to  bar  her 
claim  by  the  statute  of  limitations,  we  see  no  ground  upon  which 
we  can  deny  to  her  the  protection  against  her  own  acts  which  is 
afforded  her  by  Eadie  vs.  Slimmon  and  like  cases. 

The  exception  taken  by  the  defendant  Demond  to  the  exclusion 
of  evidence  that  in  August,  1876,  when  he  paid  the  premium  due 
July  21, 1876,  the  secretary  of  the  insurance  company  informed 
him  that  the  policy  had  lapsed,  but  that  if  he,  Demond,  would 
pay  the  premiums  already  due,  the  company  would  revive  the 
policy  for  his  benefit  alone,  was  not  in  our  judgment  well  taken. 
No  new  policy  was  issued  to  Demond  and  the  existing  policy 
could    not  be  revived  and  at  the  same  time    converted   into   aa 
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insurance  in  favor  of  Demond  alone.  If  it  was  forfeited  and  the 
acceptance  of  the  premium  from  Demond  was  a  waiver  of  the 
forfeiture  and  revival  of  the  policy,  the  assured  was  entitled  to 
the  benefit  of  such  waiver  and  revival;  but  there  was  no  proof 
that  it  had  been  forfeited  at  that  time,  as  it  does  not  appear 
that  the  thirty  days'  notice  required  by  Chap.  341  of  the  Irws  of 
1876  had  then  been  given.'  If  the  policy  had  been  forfeited,  a 
waiver  of  the  forfeiture  would  necessarily  inure  to  the  benefit  of 
whoever  was  entitled  to  the  policy. 

Judgment  affirmed  with  costs  as  to  the  defendant  Demond,  and 
reversed  as  to  the  defendant  the  Mutual  Life  Insurance  Company 
of  New  York  and  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 
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SUPKEME  COURT  OF  WISCONSIN. 


Appeal  from  Circuit  Court,  Fond  du  Lac  County, 


HILES   ET   AL. 

HANOVER  FIRE  INS.  CO.*j 

The  answer  denied  that  the  plaintiffs  sustained  an  actual  loss  exceeding  four 
thousand  dollars. 

EM,  That  this  was  not  an  admission  that  the  loss  amounted  to  that  sum. 

It  was  denied  that  proofs  of  loss  were  made  and  thereupon  copies  of  the 
.  proofs  were  without  ohjection  placed  in  evidence  to  show  that  they  were 
so  made. 

Held,  That  proofs  so  admitted  for  one  speciflc  purpose  cannot  he  claimed  as 
proving  also  the  actual  loss  and  amount  thereofon  the  trial. 

Held,  That  where  the  loss  and  its  amount  is  not  proven  on  the  trial  a  non- 
suit should  be  ordered. 

E.  Q.  Nte  and  Morbow  &  Mastebs,  /or  Respondents, 
QuABLES  &  Spekce,  for  Appellant, 

Obton,  J. 
This  suit  was  brought  by  the  respondents  to  recover  a  certain  pro- 
portion of  the  loss  by  fire  of  certain  property  insured  by  the  appellant 
company,  and  which  same  property  was  insured  by  certain  other 
companies.  There  were  divers  defenses,  among  which  were  that 
the  insured  had  misrepresented  the  amount  of  property  in  the 
place  when  it  was  insured  and  burned,  in  procuring  the  insur- 
ance, and  in  the  proofs  of  loss;  and  in  connection  with  this  defense 
the  defendant,  in  its  answer,  made   this  allegation:  "The  defend- 

•  Opinion  died,  March  16. 18S6. 
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ant  denies  that  said  plaintiffs,  by  the  fire  in  question,  sustained  an 
actual  loss  exceeding  the  sum  of  four  thousand  dollars."  It  is  now 
insisted  by  the  learned  counsel  of  the  respondents,  on  the  argu^ 
ment,  that  the  verdict  directed  by  the  court  for  the  plaintiff  of 
$1,718,  was  warranted  by  this  allegation,  which  is  claimed  to  be  an 
admission  of  the  loss  to  the  extent  of  $4  000.  But  we  cannot  find 
in  the  record  that  any  such  claim  was  made  on  the  trial,  but  the  case 
seems  to  have  been  treated  as  if  the  plaintiffs  h«id  to  fully  prove 
their  case,  and  the  course  prescribed  in  section  2,892,  Rev.  St.,  in 
relation  to  admissions  of  the  whole  or  a  part  of  the  plaintiff's 
claim  expressly  made  in  the  answer,'  was  not  taken  or  sought  to 
be  taken.  But  we  do  not  think  the  allegation,  in  coimection  with 
other  parts  of  the  answer,  was  an  express  admission  of  any  part  of 
the  plaintiff's  claim;  but,  as  claimed  by  the  learned  counsel  of  the 
appellant,  it  was  simply  a  denial  that  a  greater  loss  than  |4,000 
was  possible,  because  there  never  was  more  than  that  amount  of 
property  in  the  building."  The  verdict  was  not  demanded  on  any 
such  ground,  and  we  do  not  think  it  can  be  sustained  by  any 
such  construction  of  the  above  qualified  denial  Besides  this,  there 
was  a  general  denial  in  the  answer  of  everything  not  specifically 
admitted.  It  was  denied  in  the  answer  that  tiie  notice  of  the 
loss  required  to  be  given  was  ever  given,  and  that  any  statement 
and  account  thereof  was  ever  given  in  the  time  prescribed  in  the 
policy.  It  was  therefore  incumbent  upon  the  plaintiffs  to  prove 
that  what  are  called  '^  proofig  of  loss  "  were  made  and  delivered  to 
the  company,  and  in  the  time  required.  This,  at  least,  was  treated 
as  an  issue  in  the  case,  and  the  plaintifiGs  therefore  offered  a  copy  of 
the  proofis  of  loss  in  evidence  without  objection,  and  followed  it 
with  proof  that  the  original  had  been  received  by  the  company 
in  proper  time.  Thereupon  the  plaintiffs  rested  their  case,  and 
moved  the  court  to  direct  the  jury  to  render  said  verdict,  and  the 
defendant  made  a  counter-motion  that  the  court  enter  a  nonsuit 
in  the  action.  There  was  no  particular  grounds  stated  in  the 
record  for  either  motion.  There  was  no  other  proof  of  the  loss, 
or  the  amount  thereof,  on  the  trial  The  only  legitimate  ground 
for  a  nonsuit  at  that  .stage  of  the  trial  would  be  that  there  was 
no  evidence  to  warrant  a  verdict  for  the  plaintiffs,  or  insufficient 
evidence. 

The  deficiency  of  the  evidence,  if  any,  consisted  of  the  absence 
of  all  proof  before  the  jury  of  the  plaintiff's  loss,  and  the  amount 
and  particulars*^  thereof.    The  motion  for  nonsuit  was  denied,  and 
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the  motion  to  direct  the  Terdict  was  allowed,  and  the  jury  were 
ordered  to  return  said  verdict,  presumably  on  the  ground  that  the 
copy  of  the  proofs  of  loss  so  introduced  in  evidence  without 
objection  was  sufficient  proof  of  the  loss  and  the  amount  thereof. 
The  contention  on  the  part  of  the  respondents  now  is  that  such 
evidence  was  sufficient;  and  on  the  part  of  appellant  company  (1) 
that  the  copy  of  the  proo&  of  lo3s  so  introduced  was  only  for  the 
purpose  of  showing  a  compliance  by  tbe  plaintiffs  with  the  terms 
of  the  policy  in  making  out  and  delivering  proofs  of  loss  within  a 
certain  time  after  the  fire  as  a  condition  precedent  to  a  recovery, 
and  for  no  other  purpose,  and  was  therefore  not  objected  to;  and 
(2)  that  such  copy  so  introduced,  or  the  proofs  of  loss  themselves, 
being  ex  parte,  and  the  mere  statement  of  the  loss  and  its  amount 
by  the  plaintiffs  themselves,  never  assented  to,  but  always  repudiated 
and  denied  by  the  company,  were  irrelevant,  immaterial,  and '  in- 
competent as  proof  on  the  trial  of  such  loss,  or  the  amount  thereof, 
and  that  the  court  should  have  so  ruled  on  the  motion  for  a  non- 
suit. It  is  contended,  further,  by  the  learned  counsel  of  the  appel- 
lant that  the  motion  for  a  nonsuit  necessarily,  on  that  ground, 
was  equivalent  to  an  objection  made  in  time  to  said  copy  being 
received  in  evidence  as  proof  of  the  loss  in  fact  on  the  trial,  or  for 
any  other  purpose  than  to  show  the  performance  of  such  condition 
'  precedent  by  the  plaintiffs. 

We  will  not  so  hold,  as  a  question  of  practice,  in  this  case,  because 
we  choose  to  decide  the  main  question  involved,  viz.:  Whether, 
when  certain  evidence  is  offered  which  is  competent,  relevant,  and 
material,  only  to  prove  a  certain  specific  fact,  and  incompetent, 
irrelevent,  and  immaterial  as  proof  of  anything  else,  and  it  is  not 
objected  to  as  proof  of  anything  else,  such  evidence  shall  thereafter 
be  proof  of  all  facts  on  the  merits  of  the  cause,  within  the  subject- 
matter,  or  having  reference  to  the  subject-matter,  of  such  evidence. 
As  for  instance,  as  in  this  case,  or  when  the  statute  requires  that 
before  a  party  injured  by  a  defective  highway  can  bring  his  action 
against  the  town  he  shall  mike  out  and  serve  on  the  supervisors 
a  written  statement  of  the  defect  of  the  highway  and  its  location,  the 
manner  of  his  injury  thereby,  and  the  particulars  thereof,  and  the 
damages  suffered;  and  on  the  trial,  in  order  to  show  a  compliance 
with  this  condition  precedent,  he  introduces  a  copy  of  such  state- 
ment without  objection,  and  follows  it  with  proof  of  its  due  service 
on  the  supervisors,  and  then  rests  his  case, — shall  such  copy  be 
accepted  as  due  proof  of  his  injury  and  damages,  and  the  defect  of 
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the  highway,  and  all  other  facte  stated  in  it  as  its  subject-matter? 
The  policy  of  our  modem  practice  is  that  mistake,  inadvertence, 
surprise,  and  excusable  neglect  shall  work  no  substantial  injury  to  a 
party,  and  that  all  technicalities,  mean  advantages,  and  tricks  of 
practice  shall  be  discouraged  and  frowned  upon  by  the  courts.  I 
do  not  believe  that  there  is  one  lawyer  in  a  thousand,  of  long  expe- 
rience and  large  practice,  who  would  even  suspect  that  when  such 
evidence  is  offered,  and  he  was  not  captious  enough  to  object  to  it, 
or  object  that  it  should  not  be  received  to  prove  a  fact  for  which  it 
was  irrelevant,  immaterial,  or  incompetent,  or  that  it  should  only  be 
received  for  the  specific  purpose  for  which  it  was  only  competent^ 
that  it  would  be  claimed  that  such  evidence  was  sufficient  to  prove 
any  other  and  all  other  facts  relating  to  it  on  the  merits  of  the  case. 
That  such  unexpected  and  unreasonable  advantage  should  be  gamed 
by  the  other  party  and  lost  by  the  party  so  failing  to  object,  I  am 
quite  sure,  would  be  a  surprise  to  the  bar  generally,  and  to  most 
courts.  The  rule  is  illogical,  unreasonable,  and  fraught  with  mischief, 
and  it  is  to  be  regretted  that  it  has  ever  met  with  judicial  sanction. 

There  may  be  some  warrant  and  excuse  for  its  application  in  this 
case  in  the  circuit  court  by  the  case  of  Bonner  vs.  Home  Ins.  Co., 
13  Wis.,  677,  although  in  that  case  the  copy  of  the  proofs  of  loss  was 
objected  to  when  offered,  and  it  was  held  that  the  objection  should 
have  been  specific  as  to  any  other  facts  than  as  proof  of  the  per- 
formance of  a  condition  of  the  policy.  But  the  rule  laid  down  in 
that  case  has  been  substantially  overruled  by  this  court  in  Mead  vs. 
Hein,  28  Wis.,  533.  In  that  case  a  deed  was  offered  for  a  specific 
purpose,  and  because  not  objected  to,  except  by  a  general  objection, 
it  was  afterwards  claimed  that  it  should  be  considered  in  evidence 
to  prove  the  value  of  the  lots  by  the  consideration  named  in  it, — ^an 
entirely  different  purpose, — ^and  it  was  held  that  it  was  irrelevant 
and  incompetent  proof  of  such  fact,  and  therefore  not  to  be  treated 
as  in  evidence  for  such  purpose.  The  question  was  so  decided  in 
that  case  without  reference  to  Bonner  vs.  Home  Ins.  Co.,  supra,  it  is 
true,  but  afterwards  Mr.  Justice  Lyon  appended  to  the  case  a  note 
in  explanation,  but  the  decision  was,  nevertheless,  allowed  to  stand 
as  an  authoritative  one  of  the  question.  If  the  learned  counsel  of 
the  respondent,  or  the  court,  had  consulted  that  case,  the  rule 
would  probably  not  have  been  applied  in  this  case.  The  true  limi- 
tation of  the  rule  is  suggested  in  the  above-mentioned  note,  and  that 
is,  when  any  matter  of  evidence  is  offered,  and  no  objection,  or  a 
mere  general  objection,  is  made,  it  is  to  be  evidence,  if  received,  for 
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all  purposes  for  which  it  is  relevant  and  competent,  but  no  further. 
Suppose,  in  a  notice  to  quit  served  by  a  landlord  as  condition  prece<> 
dent  to  commence  proceedings  for  unlawful  detainer,  there  is  a  state- 
ment that  the  tenant's  least  has  expired,  or  that  there  is  so  much 
rent  due  and  unpaid.  On  the  trial  the  copy  of  such  notice  is  offered 
in  evidence  without  objection,  and  followed  by  proof  of  the  service 
of  the  original,  and  the  plaintiff  rests  his  case,  insisting  that  the 
notice  is  proof  of  the  e!spiration  of  the  lease,  and  that  so  much  rent 
is  due  and  unpaid.  Those  statements  of  the  landlord  are  not  rele- 
vant or  competent  evidence  against  the  tenant,  and  therefore,  for 
such  purpose,  should  not  be  received.     Such  is  the  true  rule. 

The  proofs  of  loss  are  made  to  apprise  the  insurance  company  of 
the  facts,  and  enable  the  adjusters  of  the  company  to  pay  without 
suit,  or  to  examine  into  the  particulars  in  order  to  determine 
whether  they  will  do  so.  It  is,  after  aU,  a  mere  claim  asserted 
by  the  insured,  and  no  more  competent  as  evidence  in  court  of 
the  facts  claimed  by  him  therein  to  be  true  than  the  oral  or 
written  claim  of  any  other  party  before  suit.  The  rule  is  too 
preposterous  for  argument  Hincken  va  Insurance  Co.,  50  N.  Y., 
667,  is  not  in  point  in  support  of  the  rule.  The  objection  there 
was  that  the  proofs  of  loss  were  not  shown  to  have  been  delivered 
to  the  company;  but  the  court  held  the  testimony  of  a  witness 
that  he  delivered  proofs  of  loss  to  the  company  without  objection 
was  proof  sufficient.  The  case  of  Moore  vs.  Insurance  Co.,  29 
Me.,  97,  is  in  point,  but  rests  on  no  authority  and  very  poor  reasons. 
Jones  va  Insurance  Co.,  61  N.  T.,  79,  is  not  in  point,  and  so  as  to 
the  case  of  Bradford  vs.  Barclay,  42  Ala.,  375.  In  Insurance  Co. 
vs.  Zaenger,  63  HL,  464,  the  plaintiff  introduced  his  own  proofis  of 
loss  without  limiting  the  offer,  and  they  contained  an  admission 
in  favor  of  the  company  that  the  premises  had  become  vacant 
three  weeks  before  the  loss.  The  court  properly  held  the  plaintiff 
bound  by  the  admission.  These  are  the  cases  cited  by  the  learned 
counsel  of  the  respondent  in  addition  to  the  case  in  13  Wis.,  which 
has  been  overruled, — ^hardly  authority  sufficient  to  sustain  such  an 
absurd  rule. 

On  the  other  hand,  in  Insurance  Co.  vs.  Gould,  80  Bl.,  388,  it  was 
held  that  the  admission  of  proofs  of  loss  against  a  general  objec- 
tion must  be  limited  to  the  purpose  of  establishing  the  fact  that 
such  proofe  were  made  and  delivered  to  the  company  as  required 
by  the  terms  of  the  policy,  and  that  they  were  not  evidence  of  the 
amount  of  the  los&    In  Insurance  Co.  vs.  Bubin,  79  IlL,  408,  it  was 
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held  error  to  allow  the  proofs  of  loss  to  go  to  the  jury  as  proof  of 
the  loss  on  the  trial  CitizeBs'  Ins.  Co.  vs.  Doll,  35  Md.,  89,  is  to  the 
same  effect  In  Com.  Ins.  Co.  vs.  Sennett,  41  Pa.  St,  161,  it  was 
correctly  held  that  the  introduction  of  the  proofs  of  loss  as  a  condi- 
tion precedent  was  to  the  court,  and  not  to  the  jury,  and  that,  there- 
fore, their  admission  to  the  jury  as  evidence  of  the  loss  was  error. 
Although  without  objection.  In  Newton  va  Life  Ins.  Co.,  2  DilL, 
154,  it  was  held  that  the  affidavits,  as  proof  of  the  death  of  the 
person  whose  life  was  lusured,  furnished  to  the  company  could  not 
be  used  in  evidence  of  a  controverted  fact  on  the  trial,  although 
received  in  evidence  after  a  general  objection.  In  Newmark  vs. 
Insurance  Co.,  80  Mo.,  160,  the  proofs  of  loss  were  offered  and 
received  without  objection,  and  the  court  instructed  the  jury  that 
they  were  not  evidence  of  any  of  the  facts  stated  in  them.  The 
supreme  court  held  this  instruction  proper,  saying  that  ''the 
affidavit  required  to  be  appended  to  every  petition  might  as  well  be 
regarded  as  proof  of  the  truth  of  its  allegations.  The  coptrary 
decision  of  Moore  vs.  Insurance  Co.,  29  Me.,  97,  seems  to  have  no 
support  in  principle  or  upon  authority."  This  would  seem  to  be 
sufficient  to  set  this  question  at  rest 

In  the  absence  of  all  proof  of  the  loss  and  its  amount,  upon  the 
trial,ithe  court  should  have  sustained  the  motion  of  the  defendant 
for  a  nonsuit,  and  erred  also  in  directing  a  verdict  for  the  plaintiffs. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial 
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SUPREME    COURT   OF    WISCONSIN. 


Appeal  from  Circuit    Court ,  Eau  Claire  County. 


JOHANNES 

PHENIX  INS.  CO.  OP  Brooklyn,  N.  Y.,  \ 
Impleaded,  etc.* 

A.  was  insured  in  the  Standard  Fire  Office  of  London,  and  that  company, 
desiring  to  withdraw  from  business  in  the  United  States,  sold  and  turned 
over  to  the  Phenix  Insurance  Company  its  entire  business,  and  the  good- 
will of  that  business  in  the  United  States,  together  with  a  large  amount  of 
bonds  and  other  projperty ;  in  consideration  of  w^hich  the  Phenix  Company 
"  reinsured  all  the  risks  "  of  the  Standard  Company  upon  property  situ- 
ated in  the  United  States,  and  agreed  that  all  losses  arising  under  tl&e  pol- 
icies of  the  Standard  Company  on  such  property,  after  the  date  of  the 
contract,  should  be  **  borne,  paid,  and  satisfied''  by  said  Phenix  Company. 

fi  Held,  That  A.  might  maintain  an  action  against  the  Phenix  Company  to 
recover  a  loss  on  the  property  covered  by  his  policy  in  the  Standard  Com- 
pany. 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to  the  com- 
plaint for  insufficiency,  as  agninst  the  appellant.  The  complain 
alleges,  in  effect,  the  incorporation  of  each  of  the  defendants,  and 
their  right  to  do  insurance  business  in  Wisconsin;  that  July  1, 
1883,  the  defendant,  the  Standard  Fire  Office  of  London,  Limited, 
for  a  premium  or  consideration  then  paid,  insured  the  plaintiff's 
property,  described  by  an  insurance  policy  in  writing  (No.  134,814) 
against  loss  or  damage  by  fire,  to  the  amount  of  $1,650,  from  July 
1, 1883,  to  July  1, 1886.  The  complaint  then  contains  the  following 
allegations  :  And  the  plaintiff  further  alleges  that  subsequent  to  the 

*  Opinion  flUd,  April  6, 1886.— From  yorthwettem  ReporUr. 
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making  and  issuing  of  said  policy,  the  defendant,  the  Phenix  Insur- 
ance Company  of  Brooklyn,  New  York,  being  desirous  of  acquiring 
and  purchasing  the  business  and  good- will  of  its  co-defendant  herein, 
and  the  defendant,  the  Standard  Fire  Office  of  London,  Limited, 
aforesaid,  being  desirous  of  reinsuring  its  risks  upon  property  in  the 
United  States  of  America,  and  having  withdrawn  from  business  in 
the  United  States,  the  said  defendant- corporation,  on  or  about  the 
second  day  of  January,  1884,  made  and  entered  into  an  agreement 
in  writing,  duly  executed  under  seal  by  each  of  said  defendants, 
wherein  and  whereby,  for  a  valuable  consideration,  the  defendant, 
the  Phenix  Insurance  Company  aforesaid,  reinsured  all  the  risks  of 
the  defendant,  the  Standard  Fire  Office  of  London,  Limited,  upon 
property  situated  in  the  United  >  States  of  America,  from  12  o'clock 
noon,  in  New  York,  on  the  first  day  of  January,  A.  D.  1884;  and 
agreed  that  all  losses  arising  under  the  policies  of  the  said  defendant 
the  Standard  Fire  Office,  Limited,  upon  property  situated  in  the 
United  States  of  America  should,  after  that  time,  be  borne  by  the 
said  Phenix  Insurance  Company,  and  should  be  paid,  satisfied,  and 
discharged  by  it;  and  received  in  part  payment  therefor  an  assign- 
ment of  the  $200,000  in  bonds  of  the  United  States,  which  had  been 
deposited  by  its  co-defendant  in  the  State  of  New  York,  as  required 
by  law,  for  the  benefit  and  security  of  the  policy-holders  of  its  said 
co-defendant,  the  Standard  Fire  Office  of  London,  Limited,  residing 
in  the  United  States;  and  thereby  reinsured  the  risk  upon  the  prop- 
erty mentioned  in  the  policy  hereinbefore  described,  and  agreed 
that  the  loss  of  this  plaintiff  arising  thereunder  should  be  borne, 
paid,  satisfied,  and  discharged  by  said  Phenix  Insurance  Company, 
which  thereupon  became  owner  of  the  good-will,  original  documents, 
and  books  of  its  co-defendant  herein,  relating  to  the  risks  aforesaid, 
and  assumed  control  of  the  same,  and  of  the  business  pertaining  to 
said  risks,  policies,  and  losses.  The  complaint  further  alleges,  in 
efiect,  that  July  4,  1884,  and  while  said  policy  was  still  in  force,  the 
assured  property  was  destroyed  and  lost  by  fire;  that  there  was 
other  insurance  on  the  property  in  still  other  companies;  that  tiie 
plaintiff  gave  notice  of  loss  to  the  defendants;  that  within  thirfy 
days  he  rendered  a  particular  account  of  said  loss  as  he  was  re- 
quested and  required  to  do  by  them  and  their  authorized  agents 
and  adjuster,  at  considerable  tiouble  and  expense  to  the  plaintiff, 
and  was  informed  by  the  defendant  that  no  further  proo&  would  be 
required;  that  thereupon  the  appellant  denied  its  liability  to  pay 
said  loss  under  said  policy,  and  refused  to  pay  the  same,  on  the 
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ground  that  the  policy  had  been  reported  as  written  for  one  year 
only,  instead  of  three  years,  and  that  it  did  not  reinsure  said  risk; 
that  the  defendants  had  waived  further  notice  or  proofs  of  loss;  that 
sixty  days  had  elapsed  before  the  commencement  of  this  action,  and 
since  said  notice  and  proofs  of  loss  and  the  waiver  of  further  proofs; 
that  the  plaintiff  had  performed  all  of  the  conditions  of  the  policy  on 
his  part;  that  the  proportionate  amount  which  the  defendants  were 
liable  to  pay  to  the  plaintiff  was  $1,402,  with  interest,  for  which 
amount  he  demands  judgment 

Oeoboe  C.  Teall,  for  Eeftjxmdent 

L.  M.  Vilas,  for  AppeUarU. 

CAddOlSAT,  X 

A  policy  of  fire  insurance  is  a  contract  of  indemnity  :  Darrell  vs. 
Tibbitts,  5  Q.  B.  Div.,  560.  By  such  contract  the  insurer  agrees  to 
compensate  the  assured  for  loss  by  fire  of  certain  property,  for  a 
given  time.  The  existence  of  such  contract  gives  the  insurer  an  in- 
surable interest  in  the  property  insured,  co-extensive  with  its  liabil- 
ity :  Delaware  Ins.  Co.  vs.  Quaker  City  Ins.  Co.,  3  Grant  Cas.,  71  ; 
New  York  Bowery  Fire  Ins.  Co.  vs.  New  York  Fire  Ins.  Co.,  17 
Wend.,  369.  Here  the  Standard  Fire  Office  of  London  insured  the 
plaintiff's  property  for  three  yeras  from  July  1,  1883.  After  doing 
so  it  became  desirous  of  reinsurmg  its  risks  upon  property  in  the 
United  States,  and  withdrawinof  from  business  in  the  United  States. 
The  Phenix  Insurance  Company  of  Brooklyn  was  at  the  same  time 
desirous  of  acquiring  and  purchasing  the  business  and  good-will  of 
the  Standard  Company.  Accordingly  the  two  companies  made  the 
agreement  set  forth  in  the  statement  of  facts,  on  January  2,  1884. 
At  that  time  the  plaintiff's  policy  had  two  years  and  a  half  more  to 
run.  Of  course  the  Standard  Company  had  an  insurable  interest  in 
the  plaintiff's  property  commensurate  with  its  liability.  The  agree- 
ment between  the  two  companies,  as  alleged,  was  based  upon  a  suffi* 
cient  consideration.  Its  validity  is  not  assailed.  The  contention  is 
that  the  contract  between  the  two  companies  is  confined  strictly  to 
them,  and  that  the  plaintiff  under  his  policy  issued  by  the  Standard 
has  no  privity  in  the  contract  made  by  the  Phenix,  and  can  maintain 
no  action  thereon  against  the  Phenix.  In  other  words,  that  it  was 
strictly  a  contract  of  reinsurance  by  the  Standard  Company,  solely 
for  its  own  benefit,  and  not  for  the  benefit  of  any  of  its  then  existing 
policy-holders  in  the  United  States. 

In  support  of  such  contention  the  learned  counsel  for  the  appellant 
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cites  several  cases.  Some  of  these  cases,  and  perhaps  some  otherd, 
¥rill  now  be  considered,  as  the  question  may  be  regarded  as  new.  In 
doing  so  we  shall  confine  ourseWes  very  much  to  the  wordmg  of  each 
particular  contract  adjudicated,  for  the  question  presented  is,  after 
all,  one  of  contract.  The  construction  given  to  one  contract  may 
rssentially  aid  the  construction  of  another;  but  this  is  so  only 
where  the  clauses  of  the  two  contracts  to  be  construed  are  substan- 
tially alike.  Some  of  the  cases  cited  were  upon  contracts  of  strict 
reinsurance,  aa  above  defined,  and  clearly  sustain  the  position  of 
counsel,  if  the  contract  here  is  to  be  so  restricted :  Hastie  vs.  De 
Peyster,  3  Caine,  190;  Herckenrath  vs.  American  M.  Ins.  Co.,  3 
Barb.  Ch.,  63;  New  York  Bowery  Fire  Ins.  Co.  vs.  New  York  Fire 
Fire  Ins.  Co.,  supra;  Hone  vs.  Mutual  Safety  Ins.  Co.,  1  Sanf.,  137; 
8.  c,  2  N.  Y.,  235;  Carrington  vs.  Connecticut  F.  &  M.  Ins.  Co.,  1 
Bosw.,  152;  Blackstone  vs.  Allemania  Fire  Ins.  Co.,  56  N.  Y.,  104; 
Strong  vs.  Phoenix  Ins.  Co.,  62  Mo.,  289;  Gantt  vs.  American  Cent. 
Ins.  Co.,  68  Mo.,  503;  Delaware  Ins.  Co.  vs.  Quaker  City  Ins.  Co., 
supra. 

Thus,  in  Hone  vs.  Mutual  Safety  Ins.  Co.,  supra,  the  defendant,  by 
the  policy  of  reinsurance,  "  promised  and  agreed  to  make  good  to 
the  American  Mutual  Insurance  Company  all  such  loss  or  damage," 
etc.  So,  in  the  case  cited  in  Bosworth  the  agreement  was  to  "  rein- 
sure the- American  Mutual  Insurance  Company  of  Amsterdam,  upon 
the  following  policies  issued  by  them,  loss,  if  any,  payable  to  the 
assured  upon  the  same  terms  and  conditions,  and  at  the  same  time, 
as  are  contained  in  the  original  policies."  A  description  of  the  sev- 
eral policies  is  then  given.  The  court,  at  general  term,  said:  "If 
the  word  '  assured,'  as  used  in  this  contract,  means  the  pai*ty  re-as- 
sured, the  present  plaintiffs  have  no  interest  in  the  contract,  and  no 
"right  to  maintain  an  action  upon  it;"  *  *  *  but  "if  the  word 
/  assured '  does  not  mean  the  party  •  reinsured,'  and  that  party  only, 
then  it  includes  and  embraces,  not  only  the  plaintiffs,  but  also  nine- 
teen other  individuals  and  firms.  By  the  contract  of  reinsurance 
the  defendants  took  upon  themselves  the  risks  which  the  corporation 
reinsured  had  incurred  by  insuring  twenty  separate  and  distinct 
policies."  The  court  then  determined  that  the  word  "  assured,"  as 
used,  meant  the  company  issuing  the  original  policies  and  obtaining 
the  reinsurance,  and  not  any  of  such  policy-holders.  In  Blackstone 
vs.  Insurance  Co.,  supra,  the  agreement  was  simply  to  reinsure  the 
company,  and  the  principal  contention  was  whether  the  insurance 
was  double  under  the  peculiar  wording  of  the  policy.    The  same  is 
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true  of  Owens  vs.  Sturges,  67  DL,  366,  and  Insurance  Co.  vs.  In- 
surance Co.,  38  Ohio  St.,  11,  cited. 

But  in  the  case  before  us  the  contract  between  the  defendant 
companies  was,  as  it  seems  to  tis,  something  more  than  a  mere  re- 
insurance. By  that  contract  the  Standard  Company  sold  and  tamed 
over  to  the  Phenix  its  entire  business,  and  the  good-will,  of  that 
business,  in  the  United  States,  together  with  a  large  amount  of 
bonds  and  other  property,  in  consideration  of  which  the  Paenix 
thereby  "reinsured  all  the  risks"  of  the  Standard  Company  "upon 
property  situated  in  the  United  States;  *  *  *  and  agreed  that 
all  losses  arising  under  the  pohcies  of  the  said  defendant,  the 
Standard  Fire  Office.  Limited,  upon  property  situated  in  the  United 
States  of  America,  should,  after  that  time  (January  1,  18S4),  be 
borne  by  the  said  Phenix  Insurance  Company,  and  should  be  paid, 
satisfied,  and  discharged  by  it;  *  '*'  *  and  agreed  that  the  loss 
of  this  plaintiff  arising  thereunder  should  be  borne,  paid,  satisfied, 
and  discharged  by  said  Phenix  Insurance  Company;  which  there- 
upon became  owner  of  the  good-will,  original  documents,  and  books 
of  its  co-defendant  herein  [the  Standard  Company]  relating  to  the 
risks  aforesaid,  and  assumed  control  of  the  same,  and  of  the  business 
pertaining  to  said  risks,  policies,  and  losses." 

Such  are  the  alleged  terms  of  the  contract  we  are  required  to  con- 
strue. The  losses  thus  arising  under  the  policies  could  only  "  bo 
borne,  paid,  satisfied,  and  discharged  "  by  the  Phenix  in  a  direct 
transaction  with  the  policy-holders.  Even  a  payment  by  it  of  the 
loss  to  the  Standard  Company  would  not  satisfy  or  discharge  the 
plaintiff's  claim  for  such  loss  on  his  policy.  That  could  only  be  done 
on  payment  to  the  plaintiff.  It  seems  to  us  by  the  terms  of  the  con- 
tract, as  alleged,  the  Phenix,  in  effect,  thereby  assumed  the  risk  cov- 
ered by  each  policy,  and  agreed  to  pay  any  loss  arising  under  each 
policy.  The  mere  fact  that  the  plaintiff  was  not  named  in  the  con- 
tract does  not  preclude  him  from  maintaining  an  action  upon  the 
contract.  Thus  a  policy  "for  whom  it  may  concern,"  assures  aU 
persons  known  to  the  insurers  or  not :  The  Sidney,  23  Fed.  Kep.,  88. 
So,  an  agreement  "  to  become  insurer  to  C.  for  the  benefit  of  himself 
and  others  having  tobacco  in  store,  and  to  be  stored,  in  his  ware- 
house, on  said  stock  of  tobacco,"  was  held  by  this  court  sufficient  to 
sustain  an  action  on  the  contract  against  the  insurer,  and  in  favor  of 
such  "  other  "  persons,  though  not  named  :  Strohn  vs.  Hartford  Fire 
Ina  Co.,  33  Wis.,  648;  s.  c,  37  Wis.,  627.  In  Glen  vs.  Hope  Mut. 
Life  Ins.  Co.,  1  Thomp.  &  C,  463,  s.  c.  affirmed,  56  N.  Y.,  379,  the 
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defendant  had  agreed  with  the  Craftmen's  Assurance  Company  to 
reinsure  the  latter  company  on  all  its  risks  "  for  which  policies  of  the 
said  parity  of  the  second  part  [Craftmen's  Assurance  Company]  are 
outstanding  at  this  date,  and  hereby  agree  to  assure  all  such  poli- 
cies, and  to  pay  the  holders  thereof  all  such  sums  as  the  party  of 
the  second  part  may,  by  force  of  such  policies,  become  liable  to  pay, 
*  *  *  the  liability  for  death  losses  to  be  hmited  to  such  deaths 
as  may  occur  on  and  after  this  date;"  and  it  was  held  that  the  de- 
fendant was  liable  on  the  contract  of  reinsurance  directly  to  the 
several  holders  of  policies  for  the  whole  amount  insured  thereby- 
The  same  doctrine,  upon  the  same  reinsurance  contract,  was  re- 
affirmed in  Fischer  vs.  Hope  Mut  Life  Ins.  Co.,  40  N..  T.  Super.  Ci, 
291;  s.  c,  affirmed,  69  N.  Y.,  161.  It  seems  to  us  that  the  contract 
of  reinsurance  in  those  two  cases  was  substantially  like  the  one  at 
1)8^.  Those  actions  in  favor  of  such  policy-holders,  upon  such  con- 
tract of  reinsurance,  were  sustained  upon  the  authority  of  Lawrence 
▼s.  Fox,  20  N.  Y.,  268,  and  similar  cases.  That  case  has  been  ex- 
pressly followed  by  this  court :  Gray  vs.  McDonald,  19  Wis.,  217- 
The  same  principle  has  frequently  been  reiterated  by  this  court : 
Putney  vs.  Famham,  27  Wis.,  187;  McDowell  vs.  Laev,  35  Wis.,  171; 
Basseti  vs.  Hughes,  43  Wis.,  319;  Eollock  vs.  Parcher,  52  Wis.,  399; 
8.  c,  9  N.  W.  Rep.,  67;  Hoile  vs.  Bailey,  48  Wis.,  450-452;  s.  c,  17 
N.  W.  Rep.,  322;  Town  of  Platteville  vs.  Hooper,  63  Wis.,  383;  s,  c, 
23  N.  W.  Rep.,  581.  The  principle  thus  sanctioned  in  these  cases 
is  to  the  effect  that  if,  on  the  receipt  of  a  good  and  sufficient  con- 
sideration, A  agrees  with  B  to  assume  and  pay  a  debt  of  the  latter 
to  C,  then  C  may  maintain  an  action  directly  upon  such  contract 
against  A,  notwithstanding  C  is  not  privy  to  the  consideration  re- 
ceived by  A.    We  think  the  case  at  bar  comes  within  the  principle. 

The  order  of  the  circuit  court  is  affirmed 
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SUPREME  COURT  OF  IOWA. 


Appeal  from  De»  Moinea  Circuit  Court. 


CARPENTER 
vs. 
CENTENNIAL  LIFE  ASSTT. 


J 


The  insured  was  duly  notified  when  the  premium  on  his  life  insurance  became 
due,  but  prior  to  the  time  of  payment  had  become  delirious,  and  after- 
wards died  leaving  it  unpaid. 

HMj  That  the  sickness  was  not  an  act  of  Ood  which  excused  payment,  and 
a  prompt  tender  by  the  widow  on  learning  of  the  non-payment  will  not 
save  from  forfeiture. 

This  is  an  action  in  chancery  on  a  policy  of  insurance  upon  the 
life  of  Henry  L.  Carpenter.  Plaintiff  is  his  widow,  and  prays  that 
defendant  may  be  required  to  make  assessments  upon  holders  of  its 
policies  to  pay  the  amount  insured  upon  the  life  of  her  deceased 
husband,  as  provided  for  in  the  policy.  The  defendant,  as  a  defense  ' 
to  the  action,  alleges  that  when  the  assured  died  he  had  made  de- 
fault in  the  payment  of  an  assessment  which,  under  a  condition  of 
the  policy,  rendered  it  void.  The  cause  was  tried  upon  an  agreed 
statement  of  facts,  and  a  decree  was  entered  dismissing  plaintiff's 
petition.    She  now  appeals  to  this  court. 

Stow,  Hammond  &  Day,  for  Appellant 
.    NiBWMAN  &  Blake,  for  Appellee, 

•  Opinion  filed.  AprU  6. 1{»6.  * 
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Beck,  J. 
1.  The  agreed  statement  of  facts  upon  which  the  case  was  tried  is 
in  the  following  language:  "  (1)  The  plaintiff  was  the  wife  of  Henij 
L.  Carpenter  at  the  date  of  his  death.  (2)  On  the  22d  day  of  May, 
1883,  the  defendant  association  issued  the  policy  declared  upon, 
insuring  the  life  of  Henry  L.  Carpenter.  (3)  The  insured,  in  his 
lifetime,  had  not  been  liable  to  pay  any  assessments  or  dues,  except 
the  $5  dues  which  fell  due  December  1, 1883.  (4)  The  plaintiff  had 
no  knowledge  of  the  conditions  of  said  insurance,  or  that  the  dues 
became  delinquent  December  1, 1883,  until  after  the  burial  of  the 
insured,  December  9, 1883.  (5)  In  the  fall  of  1883  the  said  Henry 
L.  Carpenter  was  taken  sick,  and  on  Ihe  12th  day  of  November, 
1883,  he  went  to  bed  with  typhoid  fever,  and  after  the  17th  or  18th 
of  November,  1883,  he  had  no  conscious  understanding  of  anything 
whatever,  because  of  his  delirious  condition.  (6)  The  life  insured 
expired  on  the  8th  day  of  December,  1883.  (7)  During  the  last 
illness  of  the  said  insured,  his  business,  mail,  and  correspondence 
were  kept  from  him  by  direction  of  his  physician,  but  plaintiff  at 
once  forwarded  the  dues  after  she  discovered,  on  December  9,  1883, 
that  they  were  delinquent;  and  the  defendent  refused  to  receive  the 
same,  claiming  that  the  policy  had  lapsed  for  non-payment  of  said 
annual  dues  on  or  before  December  1, 1883.  (8)  The  policy  was  in 
custody  of  the  assured  continually  from  its  date  to  the  time  of  his 
death,  and  the  date  when  said  annual  dues  are  payable  is  therein 
fixed  and  definitely  named.  (9)  The  notice  sent  by  the  defendant, 
reminding  him  that,  by  the  conditions  of  his  policy,  his  annual  dues 
of  five  dollars  were  due  and  payable  December  1,  1883,  was  duly 
mailed  to  the  assured  on  the  15th  of  November  1883,  properly  ad- 
dressed, directed,  and  forwarded,  and  reached  said  assured  in  due 
course  of  mail,  about  November  17, 1883,  but  for  the  reasons  here- 
tofore set  forth  he  never  saw  it  or  knew  of  its  receipt.  (10)  Proof 
of  loss  was  duly  made  December  22,  1883,  and  demand  that  an 
assessment  be  made  as  provided  in  the  policy  sued  on,  and  the  com- 
pany declined  and  refused  to  make  the  same  for  the  sole  reason  that 
said  policy  was  void  and  had  lapsed  by  the  failure  to  pay  the  annual 
dues  of  five  dollars  on  or  before  December  1,  1883.  (11)  No  person 
other  than  the  plaintiff  is  interested  in  the  subject-matter  of  this 
action." 

2  Counsel  for  plaintiff  insists  that  the  obligation  of  the  assured  to 
pav  the  assessment  was  a  condition  subsequent,  the  non-performance 
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of  which  was  ezcuBed  by  the  unconsciousness  and  delirium  of  the 
assured,  which  is  to  be  regarded  as  the  act  of  God.  It  is  urged  by 
counsel  that  as  it  became  impossible  for  the  assured  to  pay  his 
insurance  by  reason  of  his  visitation  of  God,  the  policy  did  not  be* 
come  forfeit 

3.  It  is  a  familiar  rule  that  when  the  performance  of  a  contract 
becomes  impossible  by  the  act  of  God,  the  obligor  is  excused,  and 
his  rights  under  the  contract  are  not  forfeited.  We  presume  that 
the  rule  contemplates  cases  of  absolute  impossibility  to  perform 
contracts;  as  in  the  case  of  the  destruction  of  property  which  the 
obligor  undertook  to  deliver,  as  the  closing  of  a  river  with  ice  upon 
which  the  obligor  imdertook  to  sail  a  vessel  to  be  deUvered  at  a 
port  situated  on  the  river.  In  such  cases  the  obligors  cotdd  not 
have  performed  the  conditions  of  the  contract,  nor  could  they  have 
been  performed  for  the  obligors  by  others.  Neither  could  the  ob- 
ligors, by  the  exercise  oS  foresight  and  care,  have  provided  against 
the  effects  of  the  act  God,  which  destroyed  the  subject  of  the  con- 
tract  or  the  sole  means  of  its  performance.  But  there  was  no  such 
impossibihty  of  performing  the  contract  in  this  case.  It  is  true  it 
was  impossible  for  the  assured  at  the  time  required  therem  to  per- 
form it;  but  he  could  have  provided  for  its  performance  beforehand, 
and  those,  of  his  family  about  him  could  have  performed  it  for  him. 
The  fact  that  the  plaintiff  did  not  know  of  the  existence  of  the 
policy  before  her  husband's  death  does  not  change  the  case.  Pru- 
dence and  care  on  the  part  of  assured  would  have  prompted  him  to 
prepare  for  the  payment  of  the  assessment  upon  the  day  it  became 
due,  and  to  inform  his  wife  of  his  contract,  and  his  obligation  to 
perform  it  at  the  time  therein  prescribed.  We  reach  the  conclusion 
that  the  facts  of  the  case  do  not  constitute  grounds  for  excusing 
the  non-performance  of  the  contract  of  the  assured,  and  do  not  pre- 
sent a  case  of  impossibihty  of  performance  caused  by  the  act  of  God. 
Our  conclusions  are  supported  by  the  following  cases:  Klein  vs.  In- 
surance Co.,  104  U.  S.,  88;  Thompson  vs.  Insurance  Co.,  id.  252; 
Wheeler  vs.  Connecticut  Mut.  Life  Ins.  Co.,  82  N.  Y.,  543.  Other 
cases  tending  in  the  same  direction  could  be  cited. 

4.  Counsel  for  plaintiff  cite  many  cases  wherein  it  is  held  that  the 
non-performance  of  contracts  may  be  excused  by  the  act  of  God, 
rendering  performance  impossible,  but  these  facts  distinguish  them 
from  the  case  at  bar.    They  cite  other  cases,  wherein  it  is  held  that 
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peirformance  is  excused  by  reason  of  the  act  of  the  govermnent  ren- 
dering performance  impossible,  and  probably  others  which  hold  that 
performance  will  be  excused  when  it  becomes  unlawful;  but  it  is 
obvious  that  these  decisions  are  not  applicable  to  the  case  before  us» 
and  do  not  serve  to  elucidate  the  principles  upon  which  it  should  be 
decided. 

It  is  our  opinion  that  the  judgment  of  the  circuit  court  ought  to 
beJaflSrmed. 
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UNITED  STATES  CIECUIT  COURT. 

EASTERN  DISTRICT  OF  MICHIGAN. 


GKAIO,  Adm'b, 

OONTINENTAIi  INS.  CO.*  J 

The  act  limiting  the  liability  of  the  owners  of  vessels  applies  to  a  vessel  in  a 
wrecked  condition,  though  she  be  inoapble  of  self-propnlsion,  or  of  carry- 
ing a  cargo. 

The  "  knowledge  and  privity  '*  of  the  wrecking  master  of  an  insurance  com- 
pany is  not  the  knowledge  and  privity  of  the  corpbration  so  far  as  to  charge 
it  with  responsibility  for  his  negligence  beyond  the  value  of  the  vessel. 

On  motion  for  a  new  trial 

The  facts  of  this  case  were  substantially  as  follows: — 
Plaintiff  was  the  administrator  of  the  estate  of  John  Carbry,  de- 
ceased, who,  at  the  time  of  his  death,  was  the  engineer  of  a  steam- 
pomp  on  the  Enterprise.  On  November  20, 1883,  while  upon  a  voy- 
age from  Samia  to  Lake  Superior,  the  Enterprise  went  ashore  upon 
Oreen  Island,  in  the  northern  part  of  Lake  Huron.  While  in  that 
condition  she  was  abandoned  to  her  underwriters,  of  which  defend- 
ant was  one.  These  underwriters  were  represented  by  Crosby  & 
Dimock,  general  insurance  agents  at  Buffalo.  Upon  receiving  notice 
of  the  loss,  Crosby  &  Dimock  sent  word  to  Capi  I^u^on,  their 
wrecking  master,  to  organize  an  expedition  and  go  to  her  reliel 
Bardon  was  what  is  called  a  marine  inspector  of  four  insurance  com- 
panies represented  by  Crosby  &  Dimock.  Among  his  other  duties 
was  that  of  rescuing  wrecked  vessels  and  getting  them  to  a  port  of 
safety.    He  carried  a  card,  upon  the  back  of  which  were  the  printed 

^Dectiionreiidend,  February  8^  1886.— From  Federal  BeporUr. 
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names  of  four  insurance  companies  known  as  the  "  Big  Four,"  one  of 
which  was  the  Continental  The  face  of  this  card  contained  his 
name  and  the  words  "  Marine  Inspector."  Upon  receiving  these  in« 
structiong  he  hired  the  tug  Ba^ize  and  certain  steam-pumps,  and  went 
to  Oreen  Island.  Upon  arriving  there,  he  found  the  Enlerprvte 
had  been  lying  10  or  12  days  upon  the  beach,  got  her  off  with- 
out great  difficulty,  and  started  to  take  her  to  Detroit.  John  Carbry, 
the  plaintiff^s  intestate,  was  the  engineer  of  the  steam-pimip  and  in 
the  immediate  employ  of  the  owner  of  the  pump.  About  half  way 
down  the  lake,  and  off  Pointe  Aux  Barques,  the  Enterprise  suddenly 
filled,  and  sank  with  all  on  board. 

The  plaintiff  claimed  that  Bardon  was  negligent  in  attempting  to 
cross  the  lake  at  this  season  of  the  year,  without  having  made  a 
thorough  examination  of  the  vessel's  condition  before  setting  out. 
He  recovered  a  verdict  for  $8,000,  and  the  defendant  moved  for  a 
new  trial. 

F.  H.  Canfield,  for  the  Motion. 

Don.  M.  Dickinsok,  for  Plaintiff. 

Bbown,  J. 

The  most  important  question  in  this  case,  and  one  which  goes  to 
the  entire  merits  of  the  plaintiffs  claim,  arises  upon  the  request  of 
the  defendant  to  charge  that  the  limited  liability  act  is  a  complete 
bar  to  the  action.  This  act,  which,  so  far  as  it  is  applicable  to  this 
case,  is  embodied  in  Bev.  St.,  §  4,283,  declares  that "  the  liability  of  the 
owner  of  any  vessel,  for  any  *  ♦  *  act,  matter,  or  thing,  loss,  dam- 
age, or  forfeiture,  done,  occasioned,  or  incurred  without  the  privity 
or  knowledge  of  such  owner  or  owners,  shall  in  no  case  exceed  the 
amount  or  value  of  the  interest  of  such  owner  in  such  vessel,  and  her 
freight  then  pending."  It  is  conceded  in  this  case  that  the  Enter" 
prise  became  the  property  of  the  defendant  by  virtue  of  the  aban- 
donment, and  that  she  became  a  total  loss  at  the  time  of  the  death 
of  Carbry.  If  the  act  applies  to  this  case,  it  follows  that  the  liabili- 
ty of  the  defendant  was  extinguished  by  the  sinking  of  the  vessel 
There  is  no  doubt  that  when  the  loss  is  total  this  fact  may  be  plea- 
ded and  no  proceedings  under  the  statute  are  necessary:  The 
Scotland,  105  U.  S.  24. 

It  was  suggested  upon  the  argument  that  the  statute  did  not  ap- 
ply to  a  vessel  in  the  condition  of  the  Enterprise]  but  this  objection 
is  without  force.  She  was  still  a  vessel,  though  seriously  injured  by 
the  stranding,  and  was  in  a  condition  to  do  damage  to  other  prop- 
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erty.  It  certainly  cannot  be  the  law  that  the  owner  loses  the  pro- 
tection of  the  act  the  moment  his  vessel  goes  ashore,  and  that  he 
inust  abandon  her  then  at  the  peril  of  waiving  this  defense. 

It  is  futher  insisted,  however,  that  the  act  does  not  apply,  as  the 
negligence  was  not  without  the  privity  or  knowledge  of  the  owner. 
This  position  assumes  that  the  knowledge  and  privity  of  Bardon  was 
that  of  the  insurance  company;  in  other  words,  that  he  stood  in  the 
position  of  owner  to  this  vessel.  Upon  the  trial  of  this  case  I  felt 
very  grave  doubt  as  to  the  soundness  of  this  proposition,  but  decided 
to  give  plaintiff  the  benefit  of  this  doubt,  that  the  question  might  be 
more  carefully  considered  upon  motion  for  a  new  trial  None  of  the 
xepoited  cases  are  decisive.  Few  of  them  throw  any  Hght  upon  the 
point  It  was  held  in  Walker  vs.  Transportation  Co.,  3  Wal.,  150, 
that  the  owners  of  the  vessel  were  entitled  to  the  benefit  of  the  act, 
notwithstanding  the  negligence  of  their  ofiScers  and  crew;  in  other 
words,  that  the  negUgence  of  the  owner  must  be  a  personal  negli- 
gence; but  the  question  who  is  th»  person  whose  negligence  shall  de- 
prive a  corporation  owner  of  the  benefit  of  the  act  was  not  consid- 
ered. This  ruling  was  followed  in  The  Whistler,  2  Sawy.,  348,  and  in 
Chisholm  vs.  Northern  Transp.  Co.,  61  Barb.,  363.  Such  is  also  the 
ruling  of  the  English  courts:  Wilson  vs.  Dickson,  2  Bam.  &  Aid. 
2-13 ;  The  Wat  kworthy  9  Prop.  Div.,  20.  In  Lord  vs.  Goodall,  4  Sawy., 
292,  it  was  said  that  when  the  owner  is  a  corporation,  the  privity  or 
knowledge  of  the  managing  officers  of  the  corporation  must  be  re- 
garded as  the  privity  and  knowledge  of  the  corporation  itself;  cit- 
ing Philadelphia,  etc.,  B.  Co.  vs.  Quigley,  21  How.,  202,  and  Hill 
Manuf*g  Co.  vs.  Providence,  etc.,  S.  b.  Co.,  113  Mass.,  495,  wherein 
it  was  said,  in  reference  to  this  act,  thai  ''  if  the  owners  are  a  cor- 
poration, the  president  and  directors  are  not  merely  the  agents  or 
servants,  but  the  representatives,  of  the  corporation,  and  the  acts, 
intentions,  and  negligence  of  such  officers  are  those  of  the  corporation 
itself.'' 

These  appear  to  be  the  only  cases  in  which  the  point  is  alluded  to. 
If  the  question  were  whether  Bardon  was  a  fellow-servant  of  Carbry, 
in  such  sense  as  to  make  the  corporation  responsible  to  the  plaintiff 
for  his  negligence,  we  should  have  no  hesitation  in  saying,  upon  the 
authority  of  Hough  vs.  Bailway  Co.,  100  U.  S.,  213,  and  Chicago,  etc., 
B.  Co.  vs.  Boss,  112  U.  S.,  377,  a  c.  5  Sup.  Ct.  Bep.,  184,  that  he 
was  not.  But  in  this  class  of  cases  the  question  is  not  one  of  exemp- 
tion, but  of  limitation  of  hability.  The  act  does  not  contemplate  that 
the  owner  shall  be  exempt  from  liability  by  reason  of  the  negligence 
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of  his  seryante,  but  that  his  liability  shall  be  limited  to  his  interest 
in  the  vessel,  unless  his  personal  negligence  shall  have  contributed  to 
the  I06&  Bardon  was  not  an  officer  of  the  corporation.  He  was  not 
its  general  agent  He  was  the  marine  inspector  or  wrecking  agent 
of  four  companies,  of  which  the  defendant  was  one.  He  was  not 
even  employed  directly  by  the  corporations,  but  by  Crosby  &  I>imocl^ 
their  general  agents  at  Buffalo;  and,  so  far  as  the  record  showa^ 
neither  the  president  nor  the  directors  of  these  corporations  had  any 
knowledge  of  his  appointment.  His  powers  were  no  greater  than 
those  of  the  master  of  a  vessel,  whose  authority  to  employ  assistance 
when  his  ship  is  stranded  is  beyond  dispute.  If  the  owner  had  been 
an  individual  insibead  of  a  corporation,  it  would  have  seemed  clearer 
that  Hardon  did  not  stand  in  his  place,  but  the  law  applicable  to  the 
case  would  be  the  same.  We  are  entirely  clear,  in  our  opinion,  that 
the  case  is  within  the  act,  and  that  the  judgment  should  be  for  the 
defendant 

The  verdict  will  be  set  aside,  and  a  new  trial  granted. 
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COURT  OF    APPEALS  OF  NEW  TOEK. 


PHEBE  SCHUSTEB  jet  al.,  Bei^pondenlR, 

V8. 

DUTCHESS  COUNTY  MUTUAL  INS.  CO.,  AppeUant. 

The  policy  was  for  separate  amoants  upon  the  building  and  upon  personal 
property  in  separate  amounts. 

Heidj  That  the  contract  was  severable,  and  misrepresentations  as  to  the  own- 
ership of  the  building  would  not  vitiate  the  policy  as  to  the  personal 
property. 

^  MiLLEB,  J. 

In  the  caee  of  Merrill  vs.  Agrictiltural  Ins.  Co.,  73  N.  Y.,  752,  thiff* 
court  held  that  where  by  a  policy  upon  several  separate  and  distinct 
clauses  or  species  of  property,  each  of  which  is  separately  valued^ 
the  sum  total  of  the  valuations  is  insured  on  payment  of  a  premium 
in  gross,  the  contract  is  severable,  and  a  breach  of  a  condition  avoid- 
ing the  policy  as  to  one  of  the  items  does  not  affect  it  as  to  the 
others;  at  least  when  there  is  nothing  in  the  terms,  in  the  nature  of 
the  contract,  or  of  the  different  subjects  of  the  insurance,  or  in  the 
surrounding  circumstances,  from  which  it  can  be  inferred  that  the- 
insurer  would  not  have  been  likely  to  have  assumed  the  risk  on  one 
or  several  of  the  subjects  of  the  insurance,  unless  induced  by  the 
profit  or  advantage  of  having  a  risk  upon  alL 

In  the  case  cited  there  was  a  separate  insurance  upon  the  buildings 
erected  on  the  real  estate  as  well  as  upon  the  personal  property. 
By  the  policy  different  classes  of  property  were  insured  for  separate 
and  distinct  amounts,  and  under  the  case  cited  it  must  be  consid- 
ered  not  as  a  contract  entire  in  itself,  but  as  one  which  is  severable 
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and  in  which  the  separate  amounts  specified  may  be  distinguished, 
and  a  recovery  had  for  one  of  them  without  regard  to  the  others. 

The  same  view  of  the  question  was  taken  in  an  elaborate  opinion  in 
the  unreported  case  in  this  court  of  Heacock  vs.  Saratoga  Mutual 
Fire  Ins.  Co.  Tn  that  case  the  policy  insured  the  plaintiff  on  his 
woolen  factory,  and  on  his  machinery  separately,  and  it  appeared 
that  the  plaintiff  had  no  title  to  the  real  estate,  yet  a  recovery  was 
had  for  the  value  of  the  machinery  separately.  The  case  is  strik- 
ingly analogous  to  the  one  under  consideration,  and  taken  in  connec- 
tion with  Merrill  vs.  Agricultural  Ins.  Co.,  supra,  appears  to  be 
conclusive  upon  the  question  presented.  The  alleged  false  repre- 
sentation here  consisted  in  the  statement  made  as  to  the  ownership 
of  the  building  insured,  and  while  such  representation  rendered  the 
policy  void  as  to  the  real  estate,  and  if  made  with  fuU  knowledge  of 
its  falsity,  might  affect  the  entire  policy,  the  facts  connected  with  it 
were  a  proper  subject  for  consideration  in  reference  to  the  personal 
property,  which  was  severed  from  the  real  estate,  in  determining 
whether  a  fraud  was  intended;  and,  in  view  of  the  authorities  cited, 
it  was  a  question  for  the  jury  to  decide  whether,  under  the  circum- 
stances, there  was  an  intent  to  defraud  or  whether  the  misrepresen- 
tations were  made  under  a  misapprehension  as  to  ownership  of  the 
property. 

The  counsel  for  the  appellant  insists  that  the  negotiation  for  this 
X>olicy  was  vitiated  by  the  false  representation  in  the  application  and 
BO  contract  resulted  from  it,  and  we  are  referred  to  numerous  au- 
thorities to  sustain  the  position  that  a  false  representation  of  a  ma- 
terial fact  is  sufficient  to  avoid  a  policy  of  insurance  made  on  the 
faith  of  it,  whether  the  false  representation  be  by  mistake  or  design; 
that  such  false  representation  whether  known  to  be  untrue  or  not 
defeats  the  policy  under  the  contract  of  insurance  contained  in  the 
same  and  places  a  misrepresentation  upon  the  same  footing  as  a 
breach  of  warranty. 

There  is  no  doubt  as  to  the  general  apphcation  of  the  rule  stated, 
but  as  we  have  seen,  the  authorities  cited  make  a  distinction  and  al- 
low a  severance  b^'tween  separate  items  of  insurance  on  property  in 
the  same  policy,  and  in  such  a  case  the  rule  referred  to  is  not  appli- 
cable. 

It  is  claimed  that  a  distinction  exists  between  the  case  of  Merrill 
vs.  Agricultural  Ins.  Co.  and  the  one  considered,  but  we  are  unable 
to  perceive  any  difference  between  the  two  cases  which  prevents  the 
application  of  the  same  principle  to  both  of  them     In  the  present 
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case  the  insured  by  their  agent  misrepresented  that  they  were  the 
owners  of  the  real  estate,  while  in  the  case  cited  the  insured  placed 
an  incumbrance  on  the  property  after  the  policy  was  issued,  but  the 
same  principle  applies  to  both  cases  inasmuch  as  the  amounts  in- 
sured in  the  policies  were  severable.  Nor  can  it,  we  think,  be  said 
that  it  was  unnecessary  to  consider  the  question  now  presented  in 
the  case  cited,  and  for  that  reason  it  is  not  in  point 

The  appellant's  counsel  also  insists  that  any  recovery  by  the 
plaintiff  is  barred  by  the  misrepresentation  and  false  swearing  in 
the  proof  of  loss.  This  is  claimed  under  the  provision  in  the  policy 
that  "any  misrepresentation  or  concealment,  or  fraud,  or  fiEdse 
swearing  in  any  statement  or  affidavit  in  relation  to  loss  or  damage 
shall  forfeit  all  claim  by  virtue  of  this  policy,  and  shall  be  a  full  bar 
to  all  remedies  upon  the  same." 

Upon  the  trial  there  was  evidence  tending  to  show  that  the  plaint- 
ifb  supposed  and  believed  they  were  the  owners  of  the  real  estate, 
and  that  they  made  the  affidavit  accordingly.  If  this  was  done  hon- 
estly and  in  good  faith  while  laboring  under  a  mistake  in  law  as  to 
their  ownership,  there  is  no  ground  for  claiming  that  the  represen- 
tation was  fraudulent  and  that  it  should  prevent  a  recovery.  This 
question  and  all  others  as  to  the  plaintiff's  fraudulent  intent  were 
submitted  to  the  consideration  of  the  jury,  and  as  they  found  for  the 
plaintiffs  their  verdict  must  be  regarded  as  final  and  conclusive. 
No  error  was  committed  by  the  court  in  refusing  to  charge  as  re- 
quested, that  if  the  jury  believed  from  the  evidence  that  Mr.  Schuster 
made  and  swore  to  the  proof  of  loss  and  delivered  it  to  the  defend- 
ant, intending  thereby  to  obtain  from  ihe  defendant  the  amount  of 
insurance  upon  the  house,  knowing  that  the  insured  was  not  the 
owners  of  it,  such  false  proof  of  loss  precluded  a  recovery  by  the 
plaintiffs. 

The  court  upon  the  trial  charged  generally  that  if  there  was  fraud 
not  limiting  it  to  the  personal  property,  there  could  be  no  recovery, 
thus  presenting  that  question  to  the  consideration  of  the  jury.  The 
request  as  made  asked  the  court  to  charge  that  an  untrue  state- 
ment, not  fraudulently  made,  as  to  the  real  estate  would  defeat  a  re- 
covery as  to  the  personal  This  would  have  established  an 
erroneous  rule  for  the  guidance  of  the  jury,  and  in  refusing  the  re^ 
quest  as  made,  the' court  followed  the  decisions  already  cited. 

The  judgment  should  be  affirmed. 

All  concur,  except  Bapallo,  J.,  absent. 
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Error  to  the  Common  Pleas  of    Cameron  County. 


KCLEY 

COMMONWEALTH  MUTUAL  FIRE  INS.  CO* 

A,  being  a  fire  insarance  agent  at  Driftwood,  in  April,  1883,  received  the  ap- 
plication and  premium  of  B  for  a  policy  of  insurance.  A  forwarded  the 
application  to  C,  the  Philadelphia  agent  of  D  (a  company),  C  signed  a 
policy  as  agent  and  had  his  clerk  mail  it  to  A  for  B.  It  had  been  the 
practice  of  A  in  business  transactions  with  C  on  delivering  policies,  for 
C  to  hold  the  money  received  until  the  beffinniug  of  the  following  month, 
when  a  statement  would  be  made  up  and  A  would  send'  the  amount  in 

'  hand  to  C;  the  same  custom  pi^vailed  betwen  C  and  D;  in  accordance 
with  this  custom,  the  money  handed  by  B  to  A  was  not  at  once  paid  over 
to  C,  but  was  put  in  the  account,  being  charged  to  A  and  credited  to  G. 
On  May  3,  1883,  the  property  insured  was  destroyed  by  fire ;  on  May  6, 
18^3,  A  remitted  to  C  his  check  and  notified  him  of  the  loss ;  May  9,  1885, 
C  returned  the  check  to  A  by  mail;  A  then  sent  the  amount  to  C  in  gold, 
0  returned  the  money  by  exprees  in  a  plain  envelope,  which  not  Muig 
lifted  remained  in  the  expre^s  ofiice.  In  an  action  on  the  policy  D  de- 
fended, alleging  that  a  condition  in  the  policv,  which  read  as  follows: 
^'No  insurance,  whether  original  or  continued,  shall  be  considered  as  bind- 
ing until  the  actual  cash  payment  of  the  premium  "  had  not  been  complied 
with.    lieldf  to  be  no  defeuse  under  the  circumstances, 

Newton  and  Gbeen,  for  FMraiff  in  Error. 

Seymour  D.  Ball,  for  Defendant  in  Error, 

Gordon,  J. 

When  McDonald,  at  the  time  of  his  application  for  insurance, 
paid  the  necessary  premium  to  O'Connor,  he  (O'Connor)  became  his 
agent  and  depositee,  and  at  any  time  before  his  acceptance  of  the 
policy  he  might  have  revoked  his  application,  and  demanded  a  re- 

•  Decision  rendered,  October  6. 18Sft.->From  Atlantic  Bepcrter. 
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turn  of  his  money;  but  after  such  acceptance  he  could  do  notbing 
of  the  kind.  Thenceforth  O'Connor  was  the  depositee  of  the  de* 
fendant,  and  there  could  be  no  rescission  without  its  consent,  for  ta 
aU  legal  intents  the  contract  of  insurance  was  consummated  and 
the  premium  belonged  to  the  company  as  fully  as  though  it  were 
in  its  vaults.  This  policy,  regularly  executed  and  countersigned, 
was  put  into  O'Connor's  hands  by  Crane,  the  defendant's  general 
agent,  for  delivery  and  receipt  of  the  premium,  and  for  no  other 
purpose,  and  nothing  is  more  certain  than  that  from  and  after  that 
delivery,  the  money  in  his  possession  belonged  no  longer  to  Mc- 
Donald, but  to  the  defendant.  If  then,  the  company  received  the 
premium  and  McDonald  the  policy,  we  cannot  understand  wby  flie 
plaintiff  should  not  recover.  The  plea  that  Crane  had  no  power  fo 
deliver  the  policy  until  the  premium  was  actually  paid  into  his 
hands,  is  so  out  of  all  character  that  we  cannot  understand  how  it 
could  have  been  effectually  imposed  on  the  court  below.  Crane 
had  the  power  to  issue  policies  and  receive  the  money,  and  as  in 
this  case,  he  exercised  that  power  in  a  legitimate  manner  and  in 
the  ordinary  course  of  business,  the  company  was  bound  by  his 
acts.  Had  the  money  been  deposited  by  Crane's  direction  in  a 
bank,  or  had  he  sent  his  clerk  to  deliver  the  policy  and  receive  the 
premium,  we  apprehend  no  one  would  be  found  to  say  that  the 
transaction  would  not  have  been  binding  on  both  parties.  Why, 
then,  might  not  O'Connor  perform  the  same  executive  duties  for  the 
defendant  or  its  agent  ?  It  is  not  complained  that  he  did  not  act 
faithfully;  that  he  did  not  retain  the  money  for  the  company,  or 
that  he  did  not  transmit  it  to  the  agent  in  the  usual  course  of 
business.  But  as  Crane  did  not  receive  it  until  after  the  loss,  there- 
fore O'Connor's  agency  in  the  matter,  which  would  have  been  en- 
tirely regular  had  there  been  no  loss,  is  to  be  pronounced  void,  and 
he  is  to  be  regarded  as  the  depobitee  and  broker  of  the  decedent. 
On  principle,  this  treatment  of  the  case  cannot  be  allowed.  The 
company  ought  to  know  how  its  agents  are  doing  its  busmess,  and 
it  certainly  does  know  that  they  necessarily  must  do  that  business 
through  the  ordinary  channels  of  trade.  When,  therefore,  compi^ 
nies  of  this  kiAd  put  it  in  the  power  of  their  agents  to  deliver  their 
policies  to  innocent  parties,  who  have  paid  their  money  in  good  faith 
to  pei'sons  appointed  for  that  purpose  by  such  agents,  they  are  es- 
topped from  gainsaying  the  regularity  of  the  method  so  adopted  for 
the  cDllection  and  transmission  of  their  premiums,  and  all  conditions 
found  in  such  policies  to  the  contrary  are  to  no  purpose. 
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But  we  ha76  so  fully  discussed  this  matter  in  the  recent  case  of 
the  Universal  Fire  Insurance  Company  ts.  Block,  that  we  need  not 
dwell  longer  upon  this  subject.  We  have,  therefore,  but  to  add, 
that  the  attempt  to  sustain  the  judgment  of  the  court  below  by  the 
case  of  the  Pottsville  Fire  Insurance  Company  vs.  Minnequa  Springs 
Improvement  Co.,  100  Penn.  Si,  137,  is  a  failure.  The  two  cases 
are  as  wide  apart  as  the  poles.  In  that  case  the  policy  passed  from 
the  hands  of  the  agent  through  no  less  than  three  brokers  before  it 
reached  the  insured;  he  did  not  pay  the  premium  until  after  he  had 
received  the  policy,  and  the  money  was  never  paid  to  the  company 
3ior  its  agent,  neither  was  it  any  time  within  the  power  or  control  of 
either.  More  than  this,  the  company  refused  the  risk,  and  the 
sgenty  in  vain,  endeavored  to  recall  the  policy.  It  will  thus  be  seen 
that  the  two  cases  are  entirely  dissimilar,  and  the  one  cannot,  by 
any  ingenuity,  be  made  to  govern  the  other.  The  judgment  of  the 
court  below  is  now  reversed  and  a  new  venire  ordered. 
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SUPREME  JUDICIAL    COURT    OF   MASSACHUSETTS. 


BRIGGS,  TRUSTEE,^ 

EARL.* 

Certificates  issued  by  an  association  formed  under  the  act,  chapter  204,  Laws 
of  1877,  authorizing  the  formation  of  association^  for  the  purpose  of  ren- 
dering assistance  to  the  widows,  orphans,  or  other  dependents  of  deceased 
members,  are  not  assignable  or  transferable  by  the  members  of  such  an 
association  to  any  one  not  embraced  within  one  of  the  classes  mentioned  in 
the  statute.  And  this  is  so,  although  the  beneficiary  named  in  the  certifi- 
cate joins  in  the  assignment. 

Bill  in  equity  by  the  trustee  of  the  minor  children  of  Joseph  A. 
Remington  and  Adelaide  Y.  Remington,  deceased,  praying  that  the 
New  England  Mutual  Aid  Society,  one  of  the  defendants,  may  be 
restrained  from  paying  over  to  Earl,  another  defendant,  the  amount 
due  Earl  upon  an  assignment  made  to  him  by  Joseph  A.  Remington 
and  Adelaide  Y.  Remington,  and  also  the  delivery  to  the  plaintiff  of 
a  certificate  in  the  defendant's  society  held  by  Earl.  It  appears  that 
July  11,  1877,  the  New  England  Aid  Society,  a  mutual  benefit  asso- 
ciation, was  incorporated  for  the  purpose  of  rendering  assistance  to 
the  widows,  orphans,  or  other  dependents  of  deceased  members. 
On  April  16,  1883,  the  society  issued  to  Joseph  A.  Remington  a 
certificate  of  membership,  which  declared  that  he  was  a  member  of 
class  A,  in  said  society,  and  that  it  was  issued  for  the  benefit  of  his 
widow  Adelaide  Y.  Remington,  unless  he  should  at  any  time,  or 
from  time  to  time,  thereafter  in  writing  assented  to  by  said  society, 
substitute  some  other  beneficiary  or  beneficiaries;  and  in  that  cfiLse, 

*  Deciiiioo  renderdd,  Jane  22,  18S5.— From  Eattern  Reporter. 
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for  the  benefit  only  of  the  beneficiary  or  beneficiaries  last  substi- 
tuted, before  the  death  of  Joseph  A.  Remington,  and  upon  his  death 
or  upon  the  death  of  the  beneficiary  last  therein  substituted,  the 
society  agreed  to  pay  to  said  beneficiary  or  beneficiaries  or  their 
legal  representatives  a  sum  not  to  exceed  $5,000,  provided  said  cer- 
tificate should  be  surrendered  and  proper  receipts  for  said  sum 
tendered  to  the  corporation.  On  October  3,  1883,  Joseph  A.  Rem- 
ington, being  indebted  to  the  defendant  Earl,  joined  with  his  wife 
Adelaide  Y.  Remington,  in  a  form  of  an  assignment  of  said  certifi- 
cate, which  purported  to  convey  to  Earl  all  their  interest  in  said 
certificate,  the  assignment  having  been  made  as  security  for  the  debt 
due  EarL  The  ci^rti&cate  of  membership  was  delivered  to  Earl  at 
the  same  time.  Joseph  A.  Remington  died  January  15,  1884. 
March  4, 1884,  Adelaide  Y.  Remington  executed  and  delivered  to  the 
defendant  Clinton  Y.  S.  Remington  an  order  or  assignment  of 
$1,200  on  said  society.  March  6, 1884,  Adelaide  Y.  Remington  also 
made  an  assignment  of  her  interest  in  any  sum  due  her  under  said 
certificate,  or  which  might  become  due  her  from  said  society,  to  the 
complainant  in  trust,  for  the  benefit  of  herself  and  her  children. 
The  case  was  heard  by  a  single  justice  upon  agreed  facts  and  was 
reserved  for  the  consideration  of  the  full  court. 

E.  P.  Brown  &  T.  M.  Osbobne,  for  Compla>nant. 

J.  M.  Morton  &  J.  F.  Jackson,  for  D^endanta. 

C.  Allen,  J. 

The  statute  of  1877  (chap.  204)  authorizes  the  formation  of  asso- 
ciations for  the  purpose  of  rendering  assistance  to  the  widows^ 
orplians  or  other  dependents  of  deceased  members  by  means  of  the 
payment  by  each  member  of  a  fixed  sum,  to  be  held  by  such  asso- 
ciation until  the  death  of  a  member  occurs,  and  then  to  be  forthwith 
paid  to  the  person  or  persons  entitled  thereto.  The  fund  so  held  is 
not  to  be  liable  to  attachment  by  trustees  or  other  process;  and  it  is 
declared  that  the  provisions  of  the  general  laws  relating  to  life  in- 
surance companies  shall  not  be  applicable  to  such  beneficiary  corpo- 
rations. The  question  now  arises  whether  the  contract  entered  into 
by  such  an  association  or  corporation  with  one  of  its  members  for 
the  benefit  of  beneficiaries  within  the  classes  named,  is  assignable 
during  his  life  to  a  person  not  within  either  of  those  classes.  We 
think  it  is  not.  If  it  were  held  otherwise,  these  associations  would 
etand  on  substantially  the  same  footing  as  life  insurance  companies. 
But  such  was  not  the  intention  of  the  legislature.    The  purpose  for 
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which  they  can  be  formed  is  strictlj  limited  by  statute  to  rendering 
assistance  to  the  widows  and  orphans  of  deceased  members  or  other 
persons  dependent  upon  them.  It  is  not  contemplated  by  the  statute 
that  the  right  to  the  assistance  secured  by  membership  shall  be 
assignable  to  creditors  during  the  member's  life.  The  purpose  of 
the  statute  would  be  defeated  by  allowing  an  assignment  during  the 
member's  life  to  his  creditors  as  collateral  security.  The  assignment 
to  Earl  was  therefore  invalid. 

The  order  of  March  4, 1884,  to  Bemington  constituted  a  good 
assignment  in  equity  to  the  amount  of  $1,200  of  the  widow's  inter- 
est, which  had  then  become  vested,  and,  ha\ing  been  made  for  a 
good  consideration,  was  not  revocable..  Moreover,  the  acts  of  the 
treasurer  amounted  to  a  ratification  of  it  He  is,  therefore,  entitled 
to  the  amount  of  his  order  and  the  plaintiff  to  the  residue. 

Decree  accordingly. 
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COURT  OF  APPEALS  OF  NEW  YORK 


ATTORNEY-GENERAL 
ATLANTIC  MUT.  INS.  CO. 


JERMAIN 
HENDRICKS.* 

It  was  sought  to  have  a  judgment  paid  out  of  surplus  realized  by  the  receiver 
of  au  insolvent  life  company  from  the  sale  of  mortgaeped  property  on  the 
ground  that  the  judgment  was  a  lien  prior  to  that  of  tne  receiver. 

Heldt  That  the  receiver  became  vested  on  his  'appointment  with  the  title  to 
all  real  estate,  and  any  title  remaining  in  the  company  was  merely  formal 
and  in  trust  for  the  receiver,  the  title  of  the  latter  was  therefore  superior 
to  the  judgment  lien. 

William  Babnes  for  Afypellani. 

N.  C.  MoAX,  for  the  receiver,  BespondenL 

"Rart^  J. 

Edward  Newcomb  was  appointed  receiver  of  the  Atl^tic  Mutual 
Life  Insurance  Company  on  the  6th  day  of  August,  1877,  under 
chapter  902  of  the  Laws  of  1869.  At  and  prior  to  that  date  the 
company  owned  certain  real  estate  which  was  subject  to  a  mort- 
gage given  by  a  prior  owner  thereof.  Immediately  after  his  appoint- 
ment the  receiver  took  possession  of  the  property  of  the  company, 
including  the  real  estate.  On  the  25th  day  of  June,  1880,  William 
Barnes,  the  appellant,  recovered  a  judgment  against  the  company, 
which  was  docketed  in  Albany  County.  On  the  7th  day  of  October, 
1881,  the  receiver,  pursuant  to  an  order  of  the  supreme  court,  sold 
the  real  estate  to  Barclay  Jermain,  for  $10,400,  subject  to  the  prior 

«  Oeoi«ion  rendered.  October  30, 1886. 
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mortgaffe.  Some  question  having  been  made  as  to  the  receiver's 
title,  that  sale  was  rescinded,  and  an  agreement  made  between 
Jermain  and  the  receiver  that  upon  a  foreclosure  sale  Under  the 
mortgage  Jermain  would  bid  for  the  real  estate  the  amount  due 
upon  the  mortgage,  together  with  the  costs  of  the  foreclosure,  and 
that  he  would  pay  the  receiver  the  balance  up  to  $31,010.54,  the 
sum  which  he  had  agreed  to  pay,  including  the  mortgage  upon  the 
prior  sale.  At  the  foreclosure  sale,  Jermain,  in  pursuance  of  this 
agreement,  bid  the  amount  due  upon  the  mortgage  and  the  costs, 
and  paid  over  to  the  receiver,  in  addition  thereto,  upwards  of 
$9,000.  Thereafter  Barnes,  claiming  that  that  sum  was  a  surplus 
realized  upon  the  foreclosure  sale,  made  this  motion  to  have  his 
judgment  paid  out  of  the  same  on  the  ground  that  it  was  a  lien  upon 
the  real  estate  subject  to  the  mortgage,  and  prior  and  superior  to 
the  title  of  the  receiver. 

As  appeared  by  the  opinion  of  the  general  term,  it  was  there  held 
that  the  fund  whicl^  Barnes  claimed  to  have  applied  on  his  judgment 
was  not  strictly  sifrplus  money  arising  upon  the  foreclosure  sale,  and 
upon  that  ground  the  court  denied  his  claim.  We  might  rest  our 
decision  here  upon  the  same  ground.  But  there  is  another  gonnd 
still  more  radical  and  satisfactory.  The  receiver,  upon  his  appoint- 
ment, became  vested  with  the  title  to  all  the  property  of  the  company, 
including  its  real  estate.  Section  7  of  the  act  of  1869  authorized 
the  court  to  appoint  "  a  receiver  of  all  the  assets  and  credits  "  of  the 
company,  and  provided  that  the  receiver,  upon  filing  his  bond,  shall 
"  take  possession  of  all  the  assets  and  credits  "  of  the  company.  The 
word  ''  assets,"  where  it  is  used  in  the  several  sections  of  that  act^ 
manifestly  means  all  the  property,  real  and  personal,  of  any  com- 
pany coming  under  its  provisions.  No  provision  is  made  in  the 
act  for  any  formal  conveyance  to  the  receiver,  and  it  cannot  be  sup- 
posed to  have  been  the  intention  of  the  legislature  to  leave  the 
title  to  its  real  estate  in  the  insolvent  company  subject  to  the  risks 
of  judgment,  liens,  or  other  complications.  The  purposes  of  the  act 
require  that  such  title  should  at  once  vest  in  the  receiver,  and  we 
think  the  act  should  receive  such  a  construction  as  to  effectuate 
such  purpose.'  It  is  not  a  general  rule  that  a  receiver  can  only  take 
title  from  an  insolvent  person  or  corporation  by  a  formal  convey- 
ance. The  general  rule  is  otherwise,  as  in  the  case  of  receivers 
appointed  in  supplementary  proceedings,  and  receivers  and  assignees 
appointed  in  bankrupt  proceedings,  and  in  nearly  all  cases  of  the 
appointment  of  receivers  of  insolvent  corporations.    The  title  of 
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teceiyers  in  such  cases  to  real  and  personal  property,  both  in  this 
conntry  and  in  England,  is  generally  statutory,  and  not  under  any 
formal  conveyance.  But  even  if  we  are  wrong  in  this,  prior  to  the 
recovery  of  the  judgment  by  Barnes,  the  recever  had  the  equitable 
title  and  the  possession  of  the  real  estate.  All  the  title,  if  any,  which 
remained  in  the  corporation  was  merely  formal,  and  was  held  by  it 
in  trust  for  the  receiver,  which  it  could  be  compelled  by  the  court 
at  any  time  to  convey  to  the  receiver.  The  receiver's  title  was, 
therefore,  superior  to  and  older  than  the  lien  of  the  judgment. 

It  is,  therefore,  clear  that  the  order  of  the  general  term  is  right, 
iind  should  be  afiSrmed,  with  costs. 

All  concur. 
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SUPREME  JUDICIAL  COURT  OF  MAINE. 


PACKARD 

DORCHESTER  MUT.  FIRE  INS.  CO.*^ 

Where  a  person  assumes  to  be  the  agent  of  an  insurance  company  and  writes 
an  application  with  bis  name  upon  it  as  affent,  and  the  company  receives 
it,  writes  a  nolicy  upon  it  with  the  name  of  the  assumed  agent  on  the  back, 
sends  it  to  nim  to  deliver  and  collect  the  premium,  the  assured  (himself 
believing  in  the  agency)  may  well  consider  these  facts  as  a  recognition,  on 
the  part  of  the  company,  of  the  agency. 

The  agent  of  an  insurance  company  may  bind  the  company  by  waiving 
written  assent  to  material  alterations  in  the  property  insured  where  the 
assured  does  not  know  of  any  restriction  of  the  agent's  authority. 

ViBQIN,  J. 

The  policy  stipulated  that ''  it  shall  be  void  if  any  material  fact  or 
drcumstance  stated  in  writing  has  not  been  fairly  represented  by 

th^  instired  or  if,  without  the  assent  in  writing  of  the  com- 

pany>  the  situation  of  circumstances  afifecting  the  risks  shall,  by  or 
with  the  knowledge,  advice,  agency  or  consent  of  the  insured,  be  so 
altered  as  to  cause  an  increase  of  such  risks." 

The  testimony  showed  that  the  application  contained  a  misrepre- 
sentation as  to  the  contiguity  of  other  buildings  ;  and  that  an  alter- 
ation of  the  building  insured  was  subsequently  made,  causing  a 
material  increase  of  the  risk. 

It  was  not  controYerted  that  the  plaintifQs  made  their  application 
through  one  Holman,  an  insurance  agent,  believing  him  to  be  the 
agent  of  the  company  ;  that  he  assumed  to  act  as  its  agent,  wrote 
the  application,  sent  it  to  the  company  with  his  name  as  its  agent 

•  Deoisloa  rendered.  March  23,  ltM6.— From  Ecutem  Beparter,\ 
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upon  it;  that  the  company  received  it,  acted  upon  it,  issued  the  pol- 
icy in  pursuance  of  it,  wrote  Hobnan's  name  upon  the  back  of  it, 
sent  it  to  him  for  delivery,  and  received  the  premium  through  him. 
Thereupon  the  presiding  justice  ruled  that  Holman  was  the  agent 
of  the  company. 

It  was  admitted  that  "Holman  knew  of  the  misdescription  in  the 
application  wHtten  by  him,  and  that  the  alterations  were  made  with 
his  knowledge  and  consent.  Whereupon  the  presiding  justice  ruled 
that,  notwithstanding  the  misdescriptions,  the  company  was  bound  ; 
and  that  Holman's  verbal  consent  to  the  alterations  were  obligatory 
upon  the  company  under  the  statute. 

We  perceive  no  error  in  these  rulings.  To  be  sure  the  mere  fact 
that  Holman  signed  the  application  as  agent,  was  not  enough  to 
show  him  to  be  the  company's  agent :  Campbell  vs.  Mon.  F.  Ins. 
Co.,  59  Me.,  430.  The  defendant  could  not  prevent  such  an  act  on 
.  his  part  done  in  its  absence.  But  that  fact,  carried  home  to  the 
company's  knowledge  by  sending  to  it  the  application  with  his 
assumed  official  signature  thereon,  combined  with  its  subsequent 
acts,  including  the  indorsing  of  his  name  on  the  policy,  might  well 
be  construed  by  the  plaintiffs  as  an  official  recognition  of  his 
assumed  character  at  common  law,  but  also  to  bring  his  authori- 
zation within  Rev.  Stat.,  chap.  49,  §  18:  Dunn  vs.  G.  T.  Railway,  58 
Me.,  187  ;  s.  c,  4  Am.  Rep.,  267  ;  Ins.  Co.  vs.  McCain,  96  U.  S.,  84. 

The  company  could  doubtless  waive  written  assent  to  the  ma- 
terial alterations :  Adams  vs.  McFarlane,  65  Me.,  152  ;  Wood  vs. 
Poughkeepsie  Ins.  Co.,  32  N.  Y.,  619.  In  the  absence  of  any  known 
restrictions  of  authority  the  agent  could  do  the  same.  It  is  common 
knowledge  that  the  authority  of  an  agent  comprises  not  what  is 
expressly  conferred,  but  also,  as  to  third  persons,  what  he  is  held 
out  as  possessing.  Hence  the  principal  is  frequently  bound  by  the 
acts  of  his  agent  performed  in  excess  or  even  in  abuse  of  his  actual 
authority  ;  but  this  is  only  true  as  between  the  principal  and  third 
persons,  who,  believing,  and  having  a  right  to  believe,  that  the 
agent  was  acting  within  the  scope  of  his  authority,  would  bo  preju- 
diced if  the  act  was  not  considered  that  of  the  principal  :  Barnard 
vs.  Wheeler,  24  Me.,  412,  418  ;  Clark  vs.  Metropolitan  Bank,  3  Duer, 
248.  This  doctrine  is  estabhshed  to  prevent  fraud,  and  proceeds 
upon  the  ground  that  when  one  of  two  innocent  persons  must  suffer 
from  the  act  of  a  third,  he  shall  sustain  the  loss  who  has  enabled  the 
third  person  to  do  the  injury  :  Story  on  Ag.,  §127. 

Of  course,  when  restriction  of  authority  is  brought  home  to  the 
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knowledge  of  those  with  whom  the  agent  deals,  his  acts  in  excess  of 
such  restricted  authority  will  not  bind  the  principal:  Ins.  Co.  vs. 
Wilkinson,  33  WalL,  222.  Thus,  where  one  of  the  express  conditions 
of  a  policy  was  that "  no  officer,  agent,  or  representative  of  the  com- 
pany shall  be  held  to  have  waived  any  of  the  terms  and  conditions 
of  the  policy,  unless  such  waiver  shall  be  indorsed  hereon  in  writ- 
ing," it  was  held  that  this  limitation  of  power  of  the  agent  to  waivQ 
the  conditions  was  brought  to  the  knowledge  of  the  insured  by  the 
policy  itself,  and  any  attempted  waiver  otherwise  than  therein  stipu- 
lated was  not  binding  upon  the  company:  Walsh  vs.  Hartford  F. 
Ins.  Co.,  73  N.  T.,  6,  9.  There  is  no  such  clause  in  the  policy  now 
before  us. 

According  to  the  stipulation  in  the  bill  of  exceptions,  the  entry 
must  be,  defendant  defaulted.  Interest  to  be  added  from  January 
22, 1883. 

Peters,  C.  J.,  Walton,  Libbey,  Emery,  and  Haskell,  JJ.,  concurred. 
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LOWER  COURT  DECISION. 


INSURANCE.— LIGHTNING.— WIND.— VERDICT. 


Marion  County  (Indiana)  Superior  Cowt,  December  23, 1886. 


BARBABA  KARIBO. 

INSURANCE  COMPANY  OF  NORTH  AMERICA. 

A  denial  of  liability  and  refusal  of  payment  is  a  waiver  of  proofs  of  loss. 

If  a  house  be  stmck  by  lightning  and  subsequently  destroyed  by  wind,  an 

insurer  against  lightning  would  be  liable  only  for  the  amount  of  damage 

done  by  the  former. 

Stalement. 

Action  on  policy  insuring  against  fire  and  lightning. 

The  complaint  alleges  that  in  March,  1884,  plaintifi  was  the  owner 
of  a  certain  real  property  in  the  town  of  Brightwood,  and  held  a 
policy  of  insurance  thereon  in  the  defendant  company.  That  said 
policy  provided  against  loss  by  fire  and  lightning  to  the  amount 
named  in  the  policy.  That  in  March,  1884,  the  plaintiffs  property 
(dwelling-house)  so  insured  was  destroyed  by  lightning,  and  she 
now  seeks  to  recover  the  amount  due  on  the  policy  commensurate 
vTith  h^r  loss.  The  defendant  company  denies  the  allegations  set  up 
by  plaintiff,  and  alleges  that  said  loss,  if  any,  was  occasioned  by  a 
wind -storm  alone,  and  was  not  destroyed  by  either  fire  or  lightning. 

It  was  in  evidence  that  at  the  destruction  of  the  insured  building, 
a  bolt  of  lightning  struck  and  entered  the  house,  smashing  a  sewing- 
machine  into  pieces,  prostrated  and  rendered  unccnicious  five  mem- 
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bers  of  the  family  therein;  flashed  through  the  wardrobe,  charring' 
and  scorching  tiie  clothing,  and  so  shattered  and  weakened  tlie 
structure  as  to  cause  it  to  fall  down  upon  the  unconscious  occupants^ 
seriously  injuring  plaintifif  and  thoroughly  wrecking  the  building. 
There  was  corroborative  evidence  tending  to  show  that  the  house 
was  struck  by  lightning. 

In  rebuttal  it  was  proven  that  the  building  was  situate  in  the 
wake  of  a  severe  storm;  that  many  other  houses  and  bams  lying  ia 
the  same  path  were  also  blown  down;  that  the  circular  motion  of 
the  wind  or  whirlwind  caused  the  building  to  fall  toward  the  west 
while  the  storm  tended  toward  the  east,  and  denied  that  any  proob 
of  loss  had  been  made,  and  alleged  that  the  wind  and  not  electricitjr 
was  the  cause  of  the  alleged  destruction. 

Expert  testimony  was  introduced  pro  and  con,  after  which  the 
jury  was  instructed  as  follows:— 

Walkek,  J. 

"  Before  you  can  find  for  the  plaintifif,  you  must  find  that  the 
building  was  destroyed  by  lightning.  The  defendant  denies  the 
allegations  of  the  plaintifif,  which  casts  upon  ^e  plaintifif  the  burden 
of  proving  the  material  averments  of  her  complaint  before  a  recovery 
can  be  had.  The  defendant  also  alleges  that  said  loss  was  by  a 
wind-storm  alone,  and  was  not  destroyed  by  either  fire  or  lightning* 
Therefore,  before  there  can  be  a  recovery,  it  must  appear  from  the 
preponderance  of  the  evidence  that  the  property  of  the  plaintifif 
was  insured  as  alleged;  that  loss  has  been  sustained  by  damages  to 
said  property  from  lightning.  That  due  proofs  of  loss  were  made  to 
said  company,  of  said  loss  unless  you  should  find  that  before  suit 
the  defendant  refused  to  pay,  denying  its  liabihty.  No  proof  of  loss 
was  made.  The  plaintifif  claims  that  defendant  denied  its  liability, 
and  claims  to  be  excused  from  making  such  proof  of  loss  as  would 
ofttimes  be  required. 

If  the  plaintifif  has  shown  by  a  fair  preponderance  of  the  evidence 
that  before  the  bringing  of  this  suit  a  proper  agent  of  the  defend- 
ant denied  to  the  plaintifif  or  her  agent  the  company's  liability  and 
refused  payment,  then  plaintifif  woiQd  not  be  required  to  make  any 
proof  of  loss,  provided  she  has  sustained  the  other  material  allega* 
tions  of  her  complaint  If  such  denial  of  liabiHty  on  the  part  of  the 
company  was  not  proven,  as  I  have  said  it  should  be,  the  plaintifif 
cannot  recover,  even  though  she  has  sustained  the  loss  as  she  therein 
claims.    If  you  find  that  the  house  was  blown  down  by  the  wind  or 
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whirlwind,  and  was  not  knocked  down  by  lightning,  your  verdict 
should  be  for  defendant.  Your  Verdict  must  rest  upon  the  evi- 
dence introduced  in  the  trial  of  the  case,  and  if  you  find  for  the 
plaintiff  you  must  be  satisfied  that  a  preponderance  of  the  evi- 
dence shows  that  the  loss  came  from  lightning.  You  must  not 
rest  your  verdict  on  conjecture  or  speculation,  and  must  be  with- 
out the  regard  of  any  one  or  hardship  that  may  come  from  a  deci- 
cion  one  way  or  the  other.  *  *  The  defendant  would  be  liable  under 
the  terms  of  the  policy  sued  on  whether  there  was  any  fire  or  not, 
if  damage  came  by  lightning  striking  the  building.  If  you  find 
from  the  evidence  that  lightning  entered  the  building  and  through 
the  floor,  causing  damages,  but  did  not  cause  the  building  to  fall, 
but  such  fall  was  occasioned  entirely  by  the  wind,  then  the  company 
would  not  be  liable  for  any  damages  that  came  to  the  plaintiff  by 
reason  of  such  fall  of  the  building,  but  woidd  only  be  liable  for  such 
part  of  the  injury  as  was  done  by  the  lightning.  You  are  the  judges 
of  the  credibility  of  the  testimony.  In  case  you  find  for  the  plaintiff 
the  measure  of  her  recovery  will  be  the  extent  of  her  damages  occa- 
sioned by  the  lightning,  not  exceeding  the  amount  named  in  the 
policy,  with  interest" 

The  jury  found  that  proof  of  loss  was  waived  by  the  company; 
that  house  was  destroyed  by  the  wind  and  not  by  lightning,  and 
returned  a  verdict  for  defendant. 
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Appeal  from  Appanoose  Circuit  Court, 


ELLIS 

vs. 
STATE  INS.  CO.*J 

Evidence  admitted  on  former  hearing  will  not  be  excluded  on  rehearing  in 
the  absence  of  new  facta  on  accoant  of  a  better  legal  argument. 

A  condition  that  the  policy  should  be  void  in  case  of  incumbrance  is  imported 
into  the  new  contract  with  an  assignee  when  the  policy  is  assigned  with 
the  consent  of  the  company,  and  though  the  assignee  might  not  be  aifected 
by  a  previous  incumbranee  that  had  ceased,  he  would  be  affected  if  at  the 
time  of  assignment  or  thereafter  it  was  incumbered. 

The  consent  to  assignment  and  receipt  of  premium  are  not  a  waiver  of  the 
forleiture  unless  the  company  had  knowledge  of  the  incumbrance. 

•Deolaion  filed,  April  21, 1886. 
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Geoege  G.  Wright  and  J.  B.  Johnson,  for  AppeUanL 

TiNNEHiLL  &  Fee,  for  Appdlee, 

Adams,  C.  J. 

1.  This  case  is  before  us  upon  a  second  appeal  The  filrst  opin- 
ion 13  reported  in  61  Iowa,  677.  The  question  raised  in  that  case 
was  as  to  whether  the  court  erred  in  excluding  evidence  offered  by 
the  defendant  of  a  mortgage  upon  the  property,  placed  upon  it  by 
the  plaintiff's  assignors,  and  remaining  until  after  the  loss.  This 
court  hpld  that  the  evidence  should  have  been  admitted.  The 
ruling  was  based  upon  the  fact  that  the  policy  provided  that  *'  if 
the  title  of  the  property  is  *  *  ♦  incumbered,  *  *  *  this  policy 
shall  be  void;"  and  it  was  held  that  a  mortgage  would  be  an  incum- 
brance of  the  title,  and  would,  according  to  the  terms  of  the 
policy,  render  it  void.  Upon  the  second  trial  the  evidence  was 
admittsd,  and  showed  conclusively  that  there  was  a  mortgage  upon 
the  property,  placed  upon  it  by  the  plaintiff's  assignors,  and  remain- 
ing until  after  the  loss.  The  plaintiff  contends,  however,  that  the 
policy  is  not  void.  He  calls  our  attention  to  the  fact  that  the 
plaintiff  holds  the  policy  by  assignment  with  the  assent  of  the  com- 
pany, and  that  the  mortgage  was  not  executed  by  himself,  but  his 
assignors.  His  position  is  that  he  should  not  be  affected  by  their 
act,  because  when  the  policy  was  assigned  a  new  contract  arose,  and 
nothing  has  since  occurred  to  avoid  the  policy. 

The  fact  of  the  assignment  with  the  assent  of  the  company 
appeared  upon  the  former  trial.  If  it  should  have  the  effect  which 
the  plaintiff  contends  it  should  have,  then  the  court,  upon  the  former 
trial,  was  correct  in  excluding  the  evidence  of  the  mortgage,  because 
it  was  immaterial  whether  the  plaintiff's  assignors  had  executed  a 
mortgage  or  not  Evidence  which  we  held  was  wrongly  excluded 
we  are  now  asked  to  virtually  hold  was  rightly  excluded,  and  we  are 
asked  to  hold  this,  not  by  reason  of  any  new  fact  which  is  put  into 
the  case,  but  by  reason  of  a  new  legal  position  taken  by  the  plaintiff's 
counsel.  We  are  asked  now  to  virtually  hold  that  the  evidence 
was  rightly  excluded,  in  contravention  of  our  former  ruling, 
because  the  plaintiff's  counsel  have  devised  a  better  argument  for 
extjluding  ii 

It  is  true,  upon  the  last  trial  the  evidence  was  admitted,  but  the 
court,  in  rendering  judgment  for  the  plaintiff,  refused  to  give  effect 
to  it,  and  might  as  well  have  excluded  it.  It  is  well  settled  that  the 
roliogs  of  a  court  of  final  appellate  jurisdiction  in  a  given  case  be- 
comes the  law  of  the  case  in  all  future  trials.    The  defendant  con- 
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tends  thai  that  rale  shotild  be  applied  here,  though  the  precise 
reason  now  urged  for  excluding  the  evidence,  or  what  is  the  same 
thing,  for  refusing  to  give  effect  to  it,  was  not  urged  before. 

The  question  presented  is  not  entirely  free  from  difficulty.  Possi- 
bly, if  it  were  necessary  to  rule  upon  it,  we  might  feel  constrained  to 
sustain  the  defendant;  but  we  have  to  say  that  it  appears  to  us  that 
the  additional  reason  now  urged  by  the  plaintiff  for  regarding  the 
evidence  of  the  mortgage  as  immaterial  is  as  unsound  as  the  one 
before  urged.  The  plaintiffs  position  is  that  notwithstanding  the 
provision  of  the  policy  that  it  shall  be  void  if  there  is  an  incumbrance 
upon  the  property,  it  shall  not  be  void  in  the  hands  of  an  assignee 
if  the  company  assents  to  the  assignment.  This  position  is  based 
upon  the  idea  that  at  the  time  of  the  assignment  a  new  contract 
arose.  It  may  be  conceded  that,  in  a  certain  sense,  a  new  contract 
arose.  It  could  not  be  otherwi^e  where  a  new  party  is  introduced. 
But  that  is  not  a  material  consideration.  What  we  have  to  deter- 
mine is,  what  was  the  new  contract?  and  whether,  under  such 
contract,  the  plaintiff  is  entitled  to  recover. 

When  the  plaintiff  took  an  assignment  of  the  policy,  all  its  terms 
and  conditions  were  imported  into  the  new  contract,  and  it  became 
one  of  the  conditions  of  the  new  contract  that ''  if  the  title  of  the 
property  is  *  *  *  incumbered  "^  *  *  this  poHcy  shall  be  void." 
The  plaintiff)  as  assignee  of  the  policy,  became  a  party  to  such  con- 
dition just  as  essentially  as  his  assignors  did  when  the  policy  was 
first  issued.  The  condition  pertained  to  the  character  of  the  risk  as 
it  then  was  or  should  be  thereafter.  The  parties  originally  insured 
virtually  agreed  that  if  there  was,  at  the  time  the  policy  was  issued, 
or  should  be  thereafter,  an  incumbrance  upon  the  property,  they 
should  not,  in  case  of  loss,  be  entitled  to  recover.  This  was  the  con- 
struction placed  upon  the  condition  at  the  former  hearing,  and  it  is 
undoubtedly  correct  When  the  plaintiff,  as  assignee  of  the  policy, 
became  a  party  to  the  condition,  he  virtually  agreed  that  if  there 
was  then,  or  should  the^after  be,  an  incumbrance  upon  the  prop- 
erty, he  should  not,  in  case  of  loss,  be  entitled  to  recover.  We 
do  not  say  that  the  mere  act  of  the  parties  originally  insured  in  cast- 
ing an  incumbrance  upon  the  property  vitiated  it  in  the  hands  of  the 
assignee.  He  did  not  agree  that  his  assignors  had  not  incumbered 
the  property.  His  agreement  was  that  it  was  not  then  incumbered, 
and  should  not  be  during  the  remaining  life  of  the  policy.  If  the 
policy  had  not  been  assigned,  and  the  action  had  been  brought  by 
the  parties  originally  insured,  their  mere  act  in  casting  an  incum- 
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brance  upon  the  property  would  undoubtedly  have  constituted  a 
good  defense.  But  as  against  the  assignee  the  defense  is  not  based 
solely  upon  that.  The  gist  of  the  defense  is  that  the  incumbrance 
was  allowed  to  remain,  and  affect  the  risk,  under  the  new  contract. 
If  it  had  been  removed  before  or  at  the  time  of  the  commencement 
of  the  new  contract,  the  case  would  undoubtedly  have  been  different. 
The  assignee  cotdd  not  be  regarded  as  agreeing  as  to  what  the  risk 
had  been  theretofore,  but  as  to  what  it  was  then,  and  should  be  from 
that  time  forward.  The  company  had  been  paid  for  carrying  a  risk 
upon  unincumbered  property.  The  premium,  we  may  presume,  had 
been  graduated  accordingly.  The  same  rate  continued.  From  the 
commencement  of  the  new  contract  the  company  was  bound  to  carry 
that  risk,  and  only  that. 

The  plaintiff  relies  upon  Ellis  va  Council  Blu£fe  Ins.  Co.,  64  Iowa, 
510.  It  was  held  in  that  case  that  where  a  new  contract  arises  by 
reason  of  the  assignment  of  a  policy  of  insurance,  the  assignee  is 
not  affected  by  the  acts  of  the  assignor.  While  we  see  no  reason  to 
change  our  view  as  expressed  in  that  case,  the  doctrine  should  not 
be  understood  as  having  the  scope  for  which  the  plaintiff  contends. 
In  that  case  the  defendant  set  up  a  fraudulent  statement  as  made  by 
the  insured  at  the  time  he  made  hia  application  for  the  insurance. 
Now,  as  a  new  contract  arose,  which  new  contract  was  pot  obtained 
by  fraud,  it  was  thought  that  it  should  not  be  held  to  be  void.  The 
assignee  was  not  only  not  guilty  of  any  fraud,  but  could  not  be  pre- 
sumed to  have  knowledge  of  the  assignor's  fraud,  nor  to  be  in  fault 
for  want  of  knowledge  of  ii  Besides^  in  that  case,  there  was  noth- 
ing tending  to  show  that  the  risk  at  the  time  of  the  assignment  was 
greater  than  the  company  undertook  to  carry.  The  fraud  set  up 
was  that  there  was  a  false  statement  in  respect  to  the  property  being 
free  from  incumbrance.  But  there  was  nothing  tending  f;  o  show 
that  at  the  time  of  the  assignment,  at  which  time  the  new  contract 
arose,  the  property  was  not  free  from  incumbrance.  The  case  is  not 
different  in  principle  from  one  where  there  is  a  promissory  warranty 
against  a  specified  use.  A  breach  of  the  warranty  arising  from  a 
prohibited  use  which  had  been  discontinued  before  assignment,  and 
not  longer  affecting  the  risk,  should  not  be  held  to  vitiate  the  policy 
in  the  hands  of  the  assignee,  under  the  new  contract  It  is  true,  the 
terms  of  the  policy,  including  the  promissory  warranty  against  the 
specified  use,  should  be  regarded  as  forming  a  part  of  the  new  con- 
tract; but,  then,  the  promissory  warranty,  after  the  new  contract 
arises,  is  merely  that  of  the  assignee,  and  if  he  is  not  guilty  of  a 
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breach  of  it,  the  new  contract  is  not  forfeited.  So,  too,  there  is 
another  class  of  cases  where  the  act  complained  of  is  the  act  of  the 
assignor,  done  after  the  assignment.  Of  this  class  is  Foster  vs. 
Equitable  Mui  Fire  Ins.  Co.,  2  Gray,  216.  The  assignor's  act,  done 
after  the  new  contract  arose,  cotQd  not  be  deemed  a  breach  of  the 
new  contract,  for  reasons  too  obvious  to  require  any  discussion. 

In  the  case  at  bar  what  is  complained  of  is  a  subsisting  incum- 
brance, and  that  was  provided  against  as  much  by  the  new  contract 
as  by  the  old.  The  assignee  became  a  party  to  the  stipulation  or 
condition  that  there  should  be  no  incumbrance  upon  the  property. 
The  breach,  then,  which  forfeits  the  contract  is  his  breach.  If  the 
incumbrance  had  been  removed  before  assignment,  so  that  there 
was  nothing  to  complain  of  except  the  act  of  the  assignor,  which  had 
spent  its  force  and  had  become  inoperative  as  affecting  the  risk 
under  the  new  contract,  the  case  would  have  fallen  under  the  rule 
as  recognized  in  Ellis  vs.  Council  Bluffs  Ins.  Co.,  above  cited. 

The  plaintiff  has  much  to  say  about  a  wiiver.  He  contends  that 
the  company,  by  ccnsenting  to  the  assignment,  should  be  held  to 
have  waived,  not  only  the  forfeiture  caused  by  the  act  of  the  assignor 
in  placing  the  incumbrance  upon  the  property,  but  should  be  held 
to  have  waived  the  incumbraDce  itself  as  a  subsisting  incumbrance, 
which,  more  properly  stated,  would  be  a  waiver  of  one  of  the  pro- 
visions of  the  new  contract  It  is  not  necessary  to  set  out  all  the 
objectipns  which  might  be  urged  to  this  position.  If  the  provision 
against  a  subsisting  incumbrance  was  waived,  then  all  similar  pro- 
visions were  waived.  It  may  be  conceded  that  if  the  company 
received  any  new  consideration  with  knowledge  of  a  forfeiture,  that 
would  be  a  waiver  of  the  forfeiture.  No  insurance  company  should 
take  the  money  of  the  insured  if  at  the  same  time  it  intends  to 
repudiate  the  policy.  It  is  a  familiar  doctrine  that  the  receipt  of  a 
premium  after  knowledge  of  forfeiture  is  a  waiver  of  the  forfeiture. 
But  there  is  no  pretense  that  the  company  had  knowledge  of  the 
incumbrance.  The  most  that  is  claimed  is  that  when  the  company 
was  applied  to  for  its  consent  to  the  assignment  the  company  should 
have  ascertained  whether  there  was  an  incumbrance  or  not  before 
consenting  to  the  assignment.  But,  in  our  opinion,  there  is  no 
warrant  for  holding  such  rule,  and  it  would  unquestionably  work 
great  mischief  if  we  should  hold  it  The  defendaiit  probably  does 
business  in  every  county  in  Iowa.  It  is  not  practicable  for  it  to 
ascertain  what  incumbrances  exist  upon  all  insured  property, 
recorded  and  unrecorded. 
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The  plaintiff  endeavors  to  base  an  argument  upon  the  alleged  fact 
that  the  company  received  a  consideration  for  its  consent;  but  the 
fact  is  otherwise.  It  is  said  that  bj  reason  of  the  consent  the  com- 
pany was  allowed  to  retain  the  unearned  premium;  but  the  nueaxned 
premiup  had  already  been  forfeited. 

The  plaintiff  has  something  to  say  about  the  fraud  of  the  defend- 
ant in  making  this  defense,  but  he  knows  very  well  that  he  is  seek- 
ing to  impose  upon  the  defendant  a  liability  for  a  risk  greater  than 
it  ever  consciously  assumed,  and  greater  than  it  was  ever  paid  for. 

We  think  that  the  judgment  musfc  be  reversed. 

Beck,  J.  (dissenting).  In  my  opinion,  the  defendant  in  this  case 
cannot  set  up  as  a  defense  to  the  action  brought  by  the  assignee 
of  the  policy  the  fact  that  the  property  insured  was  incumbered  by 
mortgage  executed  by  the  assignor  of  the  policy, — ^the  party  origi* 
nally  insured.    I  base  my  conclusion  upon  these  grounds  : — 

1.  It  is  a  rule,  supported  by  authority,  that  the  assignment  of  a 
policy  creates  between  the  underwriter  and  assignee  a  new  contract, 
which  is  not  affected  prejudicially  by  acts  oi  the  party  to  whom  the 
policy  was  issued  Under  this  rule,  acts  of  such  party  do  not  forfeit 
the  conditions  of  the  policy  in  the  hands  of  an  assignee  when  such 
acts  would  have  that  effect  had  the  policy  not  been  assigned.  Ellis 
vs.  Council  Blu£&  Ins.  Co.,  64  Iowa,  507;  Foster  vs.  Insurance  Co., 
2  Gray,  216;  City  Fire  Insurance  Co.  vs.  Mark,  45  HL,  482.  Counsel 
for  defendant  cite,  in  opposition  to  the  rule,  Ellis  vs.  State  In&  Co., 
61  Iowa,  577.  They  insist  that  because  the  opinion  in  that  case 
shows  that  the  policy  was  assigned,  and  yet  holds  that  evidence  of 
an  incumbrance  put  upon  the  property  by  the  assignor,  the  original 
assured,  was  erroneously  excluded,  the  decision  is  in  conflict  with 
the  rule.  But  this  point  was  not  in  the  case,  and  the  rule  was  not 
brought  in  question  or  referred  to  in  the  opinion.  It  seems  the 
evidence  was  objected  to  only  upon  the  ground  that  the  conditions 
of  the  policy  provided  against  the  transfer  or  change  of  the  title  of 
the  property,  and  that  the  mortgage  sought  to  be  introduced  in 
evidence  did  not  incumber  the  title,  but  was  nothing  more  than  a 
lien  upon  the  property.  .  The  rule  under  consideration  is  not  ques- 
tioned or  referred  to  in  the  opinion.  The  decision  cannot  be  cited 
as  in  conflict  with  it. 

The  rule  is  supported  by  the  following  cogent  reasons:  The 
assignee  being  ignorant  of  the  existence  of  the  ground  for  forfeit^ 
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nre,  perpetrated  no  Eraud  upon  the  underwriter,  and  practiced  no 
deceit  or  concealment.  He  sought  indemnity  against  loss  by  fire^ 
which  it  is  the  business  of  the  insurance  company  to  give.  He 
could  have  caused  the  policy  to  be  canceled,  and  a  new  one  to  be 
issued,  the  return  premium  being  paid  by  the  company.  In  order 
to  avoid  labor  and  inconvenience  to  the  company,  this  course  was 
not  pursued,  but  the  policy  was  as«dgned,  from  which  the  assignee 
expected  to  obtain  the  indemnity  sought.  He  was  ignorant  of  any 
ground  upon  which  the  policy  could  be  invalidated.  It  may  be 
that  the  underwriter  was  also  ignorant;  but  he  had  it  in  his  power 
to  discover  the  existence  of  anything  which  would  defeat  the 
policy.  Without  pursuing  a  course  of  inquiry  which  would  have 
resulted  in  disclosing  the  ground  of  invalidity  of  the  policy,  he 
treated  it  as  valid,  and  by  his  action  induced  the  assignee  to  rely 
upon  it  as  indemnity.  But  it  may  be  said  that  the  assignee,  as 
well  as  the  underwriter,  coidd  have  made  the  inquiry  as  to  the 
validity  of  the  policy.  That  is  true,  but  there  is  no  reason  why  he 
should  have  pursued  such  inquiries  after  finding  that  the  under^ 
writer  treated  the  policy  as  valid. 

It  must  be  remembered  that  an  assignment  is  not  valid  except 
the  assent  thereto  of  the  company  issuing  the  policy  is  given 
through  its  agent  or  otherwise.  When  such  assent  is  given,  the  pol- 
icy becomes  a  contract  with  the  assignee.  He  is  authorized  to 
believe  that  the  insurance  company  in  thus  entering  into  a  contract 
with  him  by  virtue  of  the  assignment  binds  itself  to  afford  the 
indemnity  he  seeks.  It  cannot,  therefore,  set  up  as  a  defense  to  the 
policy  any  cause  of  invalidity  existing  before  the  assignment,  in  the 
absence  of  fraud,  deceit,  or  concealment  on  the  part  of  the  assignee. 

2.  It  becomes  necessary  to  inquire  whether  the  fact  that  neither 
the  defendant  nor  its  agent  had  knowledge  of  the  incumbrance 
existing  at  the  time  of  the  assignment  of  the  policy  takes  the  case 
from  the  operation  of  this  rule.  It  may  be  remarked,  preliminary 
to  the  consideration  of  this  question,  that  as  the  plaintifl^  the 
assignee  of  the  policy,  had  no  knowledge  of  the  incumbrance,  the 
case  would  not  be  withdrawn  from  the  rule  on  the  ground  of  fraud 
on  the  part  of  plaintiff,  if  it  otherwise  is  applicable  to  the  case.  The 
rule  recognizes  the  assignment  of  a  policy  as  creating  a  new  con- 
tract By  this  is  meant  that  a  new  contract  of  insurance  arises  upon 
the  execution  of  the  assignment.  The  company  contracts  with  a  new 
party.     The  underwriter  is  the  same  in  the  new  and  in  the  old  con- 
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tracts  but  the  ineured  in  the  two  contracts  is  not  the  same.  The 
subject  of  the  insurance — ^the  property  covered  by  the  policy — ^is  the 
same  in  both  contracts;  and  it  is  very  plain  that  the  terms  of  the  two 
contracts  are  the  same,  being  expressed  in  each  case  by  the  policy. 
We  think  upon  these  x>oints  there  can  be  no  doubt. 

It  cannot  be  doubted  that  a  violation  of  the  conditions  of  the  pol- 
icy which  would  render  it  void  in  the  hands  of  the  party  originally 
insured  would  not  defeat  the  new  contract — the  new  policy,  for  it 
may  be  so  called — which  arises  upon  the  assignment  of  the  instru- 
ment. The  assignment  creates  a  new  contract.  It  would  be  absurd 
to  say  that  such  new  contract  is  rendered  void  by  an  act  done  before 
it  was  made.  If  that  were  so,  it  would  never  exist  as  a  contract; 
the  instant  the  assignment  would  be  made  the  new  contract  woidd 
be  destroyed.  It  would  be  still-bom;  indeed,  it  would  never  have 
an  embryo  existence.  But  the  law  contemplates  that  the  company, 
by  assenting  to  the  assignment,  revives  the  policy  which  has  been 
avoided  by  prior  acts;  or,  more  properly,  it  enters  into  a  new 
contract,  which  is  expressed  by  the  language  of  the  old  and  void 
policy.  The  old  contract  being  void,  passed  away;  the  new  one 
is  called  into  existence,  and  clothed  with  the  drapery  of  words 
formed  for  the  old  one.  In  plainer  language,  the  parties,  in  enter* 
ing  into  the  new  contract,  adopted  the  language  of  the  old. 
Strictly,  there  was  no  waiver  of  forfeiture  of  the  policy  by  the 
assignment.  It  may  be  regarded  as  void,  as  between  the  original 
parties.  As  between  the  company  and  assignee,  it  was  used  to 
express  the  new  contract. 

I  wiU  now  proceed  to  apply,  these  doctrines  to  the  facts  of  the 
case  before  me.  The  incumbrance  fell  upon  the  property  after 
the  policy  was  orignally  executed.  Under  the  conditon  of  the 
instrument  it  became  void.  That  condition  is  in  this  language: 
'*If  the  title  of  the  property  is  transferred,  incumbered,  or  changed," 
the  policy  shall  be  void.  Under  this  condition,  the  policy,  when 
the  incumbrance  was  put  upon  the  property,  became  void.  It 
will  be  observed  that  this  condition  is  not  against  prior  or  exist- 
ing incumbrances.  It  is  against  future  incumbrances.  The  new 
contract  of  insurance  between  the  company  and  the  assignee  woidd 
not  be  avoided  by  an  existing  incumbrance.  Only  an  incumbrance 
that  should  fall  on  the  property  after  the  assignment  creating  the 
new  contract  would  have  such  effect.  It  therefore  dearly  appears 
that  the  ccntract  of  insurance  existing  between  defendant  and  the 
plaintiff  is  not  affected  by  the  incumbrance. 
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3.  It  does  not  appear  from  the  record  that  the  application  for 
insurance  by  the  assignor  of  the  policy  contained  any  representation 
as  to  non-existence  olF  incumbrances.  We  need  not,  therefore, 
inquire  what  effect  such  representations  would  have  upon  the  con- 
tract with  the  assignee.  It  would  seem,  however,  that  if  there  were 
such  representations  by  the  assignor,  they  could  not  affect  the  new 
contract  of  insurance  with  the  assignee  for  at  least  two  reasons: 
(1)  The  representations,  if  made,  were  true,  for  the  incumbrance  fell 
on  the  property  after  the  policy  was  originally  executed;  (2)  the 
ass^ee,  in  entering  into  the  new  contract,  made  no  representations 
of  the  non-existence  of  incumbrances.  The  covenant  against  exist- 
ing incumbrances  was  not  violated  by  the  assignor,  and  was  not 
entered  into  by  the  assignee.  If  there  was,  in  fact,  such  a  covenant 
in  the  application,  it  does  not  affect  the  policy  in  the  hands  of  the 
assignee. 

The  foregoing  considerations  leads  me  to  the  conclusion  that  the 
judgment  of  the  circuit  court  ought  to  be  affirmed. 

BsED,  J.,  concurs  in  this  dissent. 
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SUPREME  COUBT  OF  IOWA. 


Appeal  from  Van  Baren  Didrict  Court. 


CRAWFORD  STONE 

H^WKEYE  INS.  CO.*; 

Where  false  statements  regarding  the  value  and  exposures  of  the  risk  were 
written  in  the  application  by  the  agent  without  tbe  knowledge  of  the  in- 
sured, the  latter  will  not  be  held  responsible. 

An  overestimate  of  the  loss,  unless  proved  to  be  frandnlent,  is  not  a  violation 
of  a  policy  provision  against  a  fraudulent  claim  for  more  than  is  due. 

The  receipt  of  the  premium  and  issue  of  policy  after  knowledge  by  the  com- 
pany of  breach  of  warranty  is  a  waiver  of  such  breach. 

Where  the  company  defends  on  the  ground  of  arson,  evidence  of  previous  bad 
character  of  the  claimant  as  to  honesty  is  inadmissible. 

Phillips  &  Day,  for  the  Hawkeye  Ins.  Co. 
Sloan,  Work  &  Brown,  for  Stone. 

Reed,  J. 
The  property  covered  by  the  insurance  was  a  stock  of  general 
merchandise  contained  in  a  frame  building  situated  in  Mount  Ster- 
ling, Van  Buren  County.  During  the  life  of  the  policy  the  building, 
and  the  greater  portion  of  the  goods  contained  in  it,  were  destroyed 
by  fire.  The  policy  was'  issued  on  an  application  taken  by  a  solicit- 
ing agent  of  defendant,  a  copy  of  which  was  indorsed  on  the  policy. 
One  of  the  provisions  of  the  application  is  as  follows :  "  The  appli- 
cant agrees  that  each  of  the  foregoing  answers,  statements,  and  val- 
uations are  true,  and  a  warranty  on  his  part;  and  that  the  accepting 

*  DeoUion  rendered,  AprU  US.  18S6. 
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of  this  risk,  and  the  issuing  of  a  policy  of  insurance  thereon,  hj  the 
company,  is  to  be  based  solely  upon  this  application."  It  was  stated 
in  the  application  that  the  building  in  which  the  goods  were  situ- 
ated was  insured  for  $800;  also  that  the  average  yalu^  of  the  stock 
carried  by  plaintiff  was  $4,500,  and  that  the  last  account  of  stock 
was  taken  in  July,  1882  (some  eighteen  months  before  the  applica- 
tion was  made),  and  that  the  stock  invoiced  at  that  time  at  $4,500. 
Defendant  alleges  that  each  of  these  statements  was  false,  and  was 
willfully  and  fraudulently  made,  and  by  reason  thereof  the  policy 
never  went  into  force  and  effect.  It  was  also  stated  in  the  applica- 
tion that  all  of  the  exposures  within  one  hundred  feet  of  the  build- 
ing containing  the  goods  were  cdrrectly  shown  on  a  plat  which 
accompanied  the  application;  and  it  is  alleged  by  defendant,  that 
this  representation  was  false,  and  that  there  was  a  number  of  expos- 
ures within  one  hundred  feet  of  said  building,  which  were  not 
shown  upon  the  plat 

The  policy  contains  the  following  provision :  "  And  if  there  ap- 
pears any  fraud,  or  attempt  to  defraud,  or  false  oath  or  declaration, 
or  claim  for  an  amount  more  than  is  actually  due  or  legally  entitled 
to,  or  that  the  fure  shall  have  happened  by  the  procurement,  willful 
act,  means,  or  connivance  of  the  insured  or  claimants,  he,  she,  or 
they  shall  be  excluded  from  all  benefit  under  this  policy,  and  the 
company  released  absolutely  from  ail  liability  thereunder."  In  his 
proofs  of  loss  plaintiff  represents  that  the  goods  in  the  building  at 
the  time  of  the  loss  were,  according  to  his  belief,  of  the  value  of 
$4,000,  and  that  all  except  $227.94  worth  was  destroyed.  Defendant 
alleges  that  this  representation  was  false,  and  was  made  with  a  fraud- 
ulent intent,  and  that  the  goods  destroyed  were  of  much  less  value 
than  represented  in  said  proofs,  and  that  plaintiff  made  claim  for  an 
amount  largely  in  excess  of  the  amount  actually  due  under  the  pol- 
icy. It  is  also  charged  that  the  fire  which  destroyed  the  insured 
property  occurred  by  the  willful  act,  procurement,  or  connivance  of 
plaintiff. 

It  is  alleged  in  the  petition  that  the  survey  and  measurements  set 
out  in  the  plat  which  accompanied  the  application  were  made  by 
the  agent,  also  that  he  made  said  plat,  and  had  full  knowledge, 
from  a  personal  examination  of  the  premises  at  the  time  he  took  the 
application,  of  the  condition  of  the  property;  also  that  he  received 
the  premium  with  this  knowledge,  and  transmitted  it  to  the  com- 
pany, and  that  it  received  and  retained  the  same,  and  accepted  the 
application,  and  issued  the  policy  thereon;  and  plaintiff  claims  that 
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defendant  is  estopped  by  these  facts  from  now  asserting  that  the 
exposures  within  one  hundred  feet  of  said  building  were  different 
from  what  is  shown  by  said  plat.  He  also  alleges  that  the  agent 
filled  out  the  application,  and  that,  when  plaintiff  was  asked  by  him 
whether  the  building  was  insured,  he  answered  that  he  did  not 
have  positive  information  on  the  subject,  but  stated  that  he  thought 
it  was  insured  for  $800,  and  that  he  had  no  knowledge,  when  he 
signed  the  application,  or  when  he  received  the  policy,  that  the 
agent  had  not  written  his  answer  to  said  question  as  he  gave  it 

In  addition  to  their  general  verdict,  the  jury  found  specially  that 
the  building  was  not  insured  when  the  application  was  signed;  also 
that  plaintiff  was  not  prevented  by  any  fraud  or  deceit  from  ascer- 
taining the  contents  of  the  application  when  he  signed  it  They 
also  found  that  the  value  of  the  goods  destroyed  was  but  $2,091.99, 
and  that  plaintiff  represented  in  his  proofs  of  loss  that  the  value  of 
the  goods  destroyed  by  the  fire  was  $1,680.07  greater  than  their 
value  actuaUy  was.  On  these  special  findings  defendant  moved  for 
judgment  in  its  favor  notwithstanding  the  general  verdict,  and  the 
overruling  of  this  motion  is  assigned  as  error. 

1.  The  district  court  instructed  the  jury,  in  effect,  that  plaintiff's 
right  of  recovery  on  the  policy  would  not  be  defeated  by  the  false 
statement  in  the  application  as  to  the  insurance  on  the  building,  if 
that  statement  was  written  in  the  application  by  defendant's  solicit* 
ing  agent  without  plaintiff's  knowledge,  and  plaintiff  had  made 
truthful  answers  to  such  questions  as  were  asked  him  by  the  agent 
concerning  the  insurance  on  said  building;  and  it  is  conceded  that 
the  evidence  justified  the  jury  in  finding  that  the  statement  was 
written  in  the  application  by  the  agent  without  plaintiff's  knowledge, 
and  that  the  latter  answered  truthfully  tliat  he  thought  the  building 
was  insured  for  $800,  but  that  he  had  no  positive  information  on  the 
subject  We  are  of  the  opinion  that  the  instruction  is  correct,  and 
that  the  plaintiff's  right  to  recover  on  the  policy  is  not  defeated  by 
the  special  finding  that  the  building  was  not  insured.  The  agent, 
in  whatever  he  did  about  the  preparation  of  the  application,  acted 
for  his  principal,  the  insurance  company.  He  was  empowered  by  it 
to  prepare  such  applications  for  persons  desiring  insurance,  and  to 
forward  the  same  to  it  He  wrote  the  application  in  question  in  the 
performance  of  the  duties  of  his  agency;  and  if  the  company  was 
deceived  or  misled  by  the  statement  in  the  application  that  the 
building  was  insured,  this  was  in  consequence  of  the  negligent  or 
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wrongful  manner  in  which  he  performed  the  duties  of  his  employ- 
ment)  and  it  is  consistent  with  justice,  as  well  as  the  settled  princi- 
ples of  the  law,  that  the  consequence  of  his  wrong  should  be 
visited  upon  his  principal  rather  than  upon  plaintiff,  who  was  guilty 
of  no  bad  faith  in  the  transaction  :  Wood,  Ins.,  §  384;  Mallieable 
Iron  Works  ts.  Insurance  Ck>.,  25  Conn.,  465.  It  makes  no  differ- 
ence, we  think,  that  plaintiff  agreed  that  the  representations  in  the 
application  should  be  regarded  as  warranties  by  him.  He  con- 
sented to  that  agreement  in  the  belief  that  the  agent  had  written 
down  in  the  application  the  very  statement  he  had  made.  As  the 
agent  was  empowered  by  the  company  to  take  the  statement,  and 
acted  under  that  authority  when  he  wrote  it,  plaintiff  was  not 
charged  with  the  duty  of  seeing  to  it  that  it  was  correctly  taken. 
He  had  the  right  to  assume  timt  this  was  done.  It  would  be  man- 
ifestly unjust  to  hold  that  he  was  bound  absolutely  by  a  statement 
which  was  wrongfully  interpolated  into  the  application  by  defend- 
ant, and  which  he  did  not  know  was  there  when  he  consented  to  the 
agreement. 

2.  We  are  also  of  the  opinion  that  plaintiff's  right  of  recovery  is 
not  necessarily  defeated  by  the  special  finding  thiit  in  making  his 
proofis  of  loss  he  overestimated  the  value  of  the  goods  destroyed. 
The  provision  of  the  policy  is  that  "  if  there  appears  any  fraud,  or 
attempt  to  defraud^  or  false  oath  or  declaration  or  claim  for  an 
amount  more  than  is  legally  due,  *  *  *  the  claimants  shall  be 
exdaded  from  all  benefit  under  this  policy,  and  the  company  re- 
leased absolutely  from  aU  liability  thereunder."  Under  this  provi- 
sion the  company  would  be  released  from  liability  by  any 
overestimate  of  the  loss  made  by  the  insured,  with  intent  to  defraud. 
But  an  overestimate  which  was  made  honestly  and  in  good  faith, 
clearly  would  not  have  the  effect  to  exclude  the  claimant  from  all 
benefits  under  the  policy.  The  special  findings  established  that 
plaintiff  made  an  overestimate  of  his  loss,  but  it  was  not  found  spe- 
cially by  the  jury  that  this  was  done  with  fraudulent  intent. 
Whether  it  was  done  with  such  intent  was  a  question  of  fact  which 
waa  properly  submitted  to  the  jury,  and  by  their  general  verdict  it 
waa  determined  adversely  to  defendant  The  overestimate,  it  is 
true,  appears  to  have  been  quite  large,  but  it  may  have  been  hon- 
estly made,  and,  if  so,  it  will  not  defeat  plaintiff's  right  to  recover 
for  the  loss  actually  sustained.  The  court  cannot  say,  as  matter  of 
law,  that  it  was  not  so  made :  Wood,  Ins.,  §  429.    As  the  f^ts  spe- 
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dally  found  by  the  jury  do  not,  either  alone  or  when  taken  in  con- 
nection with  those  admitted  in  the  pleadings,  defeat  plaintiffs  right 
to  recover,  the  motion  for  judgment  notwithstanding  the  general 
verdict  was  rightly  overruled. 

3.  The  district  court  instructed  the  jury  that  if  the  defendant 
had  knowledge,  when  it  received  the  premium  and  issued  the  policy, 
of  the  facts  constituting  the  breaches  of  the  warranties  by  plaintiff, 
it  would  be  regarded  as  having  waived  said  warranties,  and  that  if 
the  agent  who  took  plaintiff's  application  for  the  insurance  was  au- 
thorised to  receive  and  forward  applications,  and  to  deliver  policies, 
and  collect  and  transmit  premiums,  the '  company  was  bound  by 
whatever  knowledge  he  possessed  when  the  application  was  taken; 
and  if  he  made  a  survey  of  the  premises  when  he  took  the  applica- 
tion, and  measured  the  distance  between  the  building  and  the  adja- 
cent exposures,  and  had  full  knowledge  of  the  situation  of  the 
property  and  the  surroundings,  defendant  was  bound  by  this  knowl- 
edge, and  would  be  held  to  have  waived  any  mistakes  or  inaccura- 
cies in  the  measurements  or  in  the  recitals  of  the  plat  which 
accompanied  the  application.  The  giving  of  these  instructions  is 
assigned  as  error.  The  instructions,  however,  are  in  accord  with 
the  holding  of  this  court  in  Jordan  vs.  State  Ins.  Co.,  64  Iowa,  216; 
s.  c,  19  N.  W.  Rep.,  917;  Boetcher  vs.  Hawkey e  Ins.  Co.,  47  Iowa, 
253;  Miller  vs.  Mutual  Ben.  Ins.  Co.,  31  Iowa,  216;  Williams  va 
Niagara  Ins.  Co.,  50  Iowa,  568^  Eggteston  •  vs.  Council  Bluffs  Ins. 
Co.,  27  N.  W.  Rep.,  652. 

4.  The  court  gave  the  following  instniction:  "Evidence  of  the 
good  character  of  the  plaintiff  for  honesty  has  been  introduced  to 
you.  You  should  consider  all  of  the  evidence  on  this  question,  and 
then  say  what  the  truth  is.  If  you  find  the  plaintiff  had  before  the 
fire  a  good  character  for  honesty,  then  you  should  consider  said  fact 
in  connection  with  the  other  testimony  bearing  upon  the  question  as 
to  whether  the  plaintiff  set  fire  to  said  buildii^.  So,  if  you  find 
that  his  character  for  honesty  was  not  good  at  said  time,  ilien  you 
should  consider  such  fact  in  connection  with  the  other  testimony 
upon  that  point."  The  evidence  is  not  set  out  in  the  abstract;  but 
it  is  conceded  that  the  recital  in  the  instruction,  that  evidence  of 
plaintiff's  former  good  character  for  honesty  was  admitted  on  the 
trial,  is  correct.  If,  under  the  pleadings,  any  possible  state  of  evi- 
dence could  arise  under  which  plaintiff  would  be  entitled  to  have 
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his  former  good  character  considered  by  the  jury  in  determining 
the  question  whether  he  set  the  fire  to  said  building,  on  the  state  6f 
the  record  before  us,  we  would  presume,  in  favor  of  the  correctness 
of  the  ruling  below,  that  such  state  of  evidence  did  arise  upon  the 
trial.  The  general  rule  in  civil  actions  unquestionably  is  that  the 
general  character  of  the  parties  is  not  involved  in  the  issue,  and  evi- 
dence concerning  it  is  not  admissible.  There  are,  however,  excep- 
tions to  the  general  rule.  It  sometimes  happens  that  the  character 
of  a  party  is  the  very  matter  in  issue,  and  in  such  cases  evidence 
with  reference  fo  it  is  of  course  admissible.  Illustrations  of  the 
exception  are  found  in  actions  for  damages  for  criminal  conversa- 
tion and  seduction.  It  is  held  in  that  class  of  actions  that  the  gen- 
eral character  for  chastity  of  the  wife  qr  daughter  is  involved  in  the 
issue  as  affecting  the  damages,  and  evidence  of  bad  general  charac- 
ter in  that  respect  is  admitted.  The  present  case,  however,  does 
not  fall  within  the  principle  of  this  exception.  The  allegation  in 
the  answer  is  that  the  fire  which  destroyed  the  insured  property 
was  occasioned  by  the  willful  act,  procurement,  or  connivance  of 
plaintiff!  Conceding  that  by  this  it  was  meant  to  charge  him  with 
having  burned  the  property,  with  intent  to  injure  the  insurer, 
which,  under  our  statute  (Code,  §  3,888)  is  a  felony,  it  still  cannot 
be  said  that  his  character  for  honesty  was  involved  ia  the  issue. 
His  right  of  recovery  did  not  depend  on  the  question  whether  his 
character  was  good  or  bad.  If  the  allegation  should  be  proven,  his 
reputation  for  honesty  doubtless  would  be  injuriously  affected.  But 
BO  would  that  of  any  other  party  against  whom  a  charge  of  gross 
fraud  or  forgery  should  be  established  in  the  course  of  a  civil  litiga- 
tion. Charges  of  this  character  are  often  investigated  in  the  civil 
courts,  but  it  has  not  generally  bean  supposed  that  the  general 
character  of  the  parties  was  involved  in  the  issues  out  of  v^hich  the 
charges  arose. 

If  the  plaintiff  was  being  tried  on  indictment  for  the  offense 
charged  in  the  aUegation,  he  would  be  entitled  to  give  evidence  of 
his  former  good  character,  and  have  it  considered  by  the  jury  in 
determining  the  quostion  of  his  guilt;  and  it  has  sometimes  been 
held  in  civil  actions,  where  the  party  was  charged  with  gross  fraud 
or  depravity  upon  circumstances  merely,  that  evidence  of  uniform 
integrity  and  good  chai*acter  waa  admissible  for  the  purpose  of  re- 
butting any  unfavorable  inference  or  presumption  which  might 
arise  from  the  circumstances  proven.  See  Ruan  vs.  Terry,  3  Carnes, 
60.    But  we  think  the  rule  established  by  the  authorities  is  the 
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other  way.  See  1  PhiL  Ev.,  758;  Whart.  Ev.,  §  47;  Humphrey  ▼»• 
Humphrey,  7  Conn.,  116;  Pratt  vs.  Andrews,  4  N.  Y.,  493;  Hough- 
taling  vs.  Kilonhouse,  1  Iowa,  630;  Oough  vs.  St  John^  16  Wend,, 
646;  Schmidt  vs.  Insurance  Co.,  1  Gray,  529;  GreenL  Ev.,  §§  54,  56. 
See  also,  Bays  vs.  Herring,  51  Iowa,  286.  We  think,  therefore,  that 
the  district  court  erred  in  giving  said  instructions. 

6.  Plaintiff  insists,  however,  that  by  filing  its  motion  for  judgment 
notwithstanding  the  general  verdict,  defendant  waived  the  right  to 
file  a  motion  for  new  trial,  and  hence  that  the  question  as  to  the 
correctness  of  said  instruction  cannot  now  be  considered  ;  Nixon  va 
Downey,  49  Iowa,  169,  is  relied  on  as  sustaining  this  position.  In 
that  case  the  appeal  was  fr^m  the  order  sustaining  a  motion  for 
judgment  on  the  special  findings,  notwithstanding  the  general  ver- 
dict. A  motion  for  a  new  trial  was  also  filed  at  the  same  time  the 
motion  for  judgment  was  filed,  upon  which  the  district  court  made 
no  order.  The  order  appealed  from  was  reversed,  and  it  was  held 
that  the  two  motions  were  inconsistent,  and  could  not  be  regarded 
as  pending  at  the  same  time;  and  that,  by  insisting  on  the  one,  the 
party  should  be  regarded  as  having  waived  the  other;  and  that,  as 
the  time  within  which  a  motion  for  new  trial  might  be  filed  had  ex- 
pired when  the  order  was  reversed,  he  was  not  then  entitled  to  have 
the  motion  for  a  new  trial  considered.  The  present  case  is  very  dif- 
ferent in  its  facts.  The  motion  for  a  new  trial  was  filed  after  the 
overruling  of  the  motion  for  judgment,  and  was  filed  within  three 
days  after  the  verdict  was  returned.  The  right  to  file  it  was  not 
waived. 

For  the  error  pointed  out  the  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial 
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SUPEEME  COUKT  OP  APPEALS  OF  VIEGINIA. 


HADEN 

vs. 

PAKMEKS  &  MECHANICS'   FIRE  INS.  CO.* 

P6T80D8  dealing  with  a  corporation  are  affected  with  notice  of  the  provisioas 
of  its  charter,  constitution,  and  by-laws. 

R.,  in  an  application  for  fire  insurance,  represented  his  interest  in  the  prop- 
erty to  be  a  fee  simple  and  that  the  property  was  unincumbered;  his  inter- 
est was  in  fact  a  life  estate,  and  another  had  a  reversionary  interest  in  the 
land,  which  was  insignificant  in  proportion  to  its  whole  yalne,  even  esfiln- 
sive  of  the  house  proposed  to  be  insured.    Held : — 

The  misrepresentations  were  immaterial,  and  do  not  vitiate  the  policy. 

No  binding  contract  of  insurance  can  be  made  with  an  agent' whose  poweis,^ 
by  the  rules  of  the  company,  are  limited  to  receiving  applications  for  inaat- 
ance  and  forwarding  them  to  the  company  to  be  acted  upon  by  its  direct' 
ors,  who  alone  are  authorized  by  its  constitution  and  by-laws  to  make  the 
contract. 

Appeal  from  two  decrees  of  the  Circuit  Court  of  Botetourt 
County,  in  a  chancery  cause  in  which  B.  G.  Haden  is  complainant, 
and  the  Farmers  &  Mechanics'  Benevolent  Fire  Association  of  Eoa- 
noke  and  Botetourt  Counties  is  defendant.  The  first  decree  was 
rendered  September  2, 1884,  and  the  other  October  25, 1884. 

On  the  19th  of  September,  1883,  the  appellee,  a  corporaton  created 
under  the  laws  of  Virginia,  sent  its  agent,  one  B.  F.  Kyle,  to  the 
house  of  the  appellant,  in  the  county  of  Botetourt,  to  solicit  an  ixi- 
surance  of  the  said  house  and  of  the  furniture  and  household  prop- 
erty therein.  The  said  agent  examined  the  house  and  household 
furniture,  and  valued  the  dwelling-house  at  $1,800  and  the  furniture 
at  $300;  and  fixed  the  insurable  value  of  the  former  at  $1,200,  and 
of  the  latter  at  $200;  making  the  total  insurable  value  $1,400;  and 
estimated  the  amount  of  premium  and  charges  for  such  insurance 
to  be  six  dollars,  which  the  appellant  then  and  there  paid  to  the 

*  DeQision  rendered,  September  M,  188ff.— From  Virginia  L.  J, 
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said  agenty  who  was  one  of  niimerous  agents  of  the  said  association 
in  the  counties  of  Eoanoke  and  Botetourt,  whose  power  and  duty 
was  to  solicit  applications  for  membership,  by  insuring  in  said  asso- 
ciation, by  filling  up  the  blanks  in  a  printed  form  of  application,  to 
be  signed  by  the  applicant,  and  to  be  forwarded  with  the  premium 
paid  for  the  proposed  risk,  to  the  secretary  of  the  association,  upon 
the  express  condition  and  understanding  that  the  apphcation  had  to 
go  before  the  board  of  directors  or  executive  committee  of  the  said 
association,  to  be  passed  upon  and  approved  by  them  before  the 
secretary  could  issue  a  policy  of  insurance  and  complete  the  contract 
of  insurance.  The  application,  in  printed  form,  was  filled  up  by 
Kyle  with  the  answers  of  the  appellant,  and  was  signed  by  the  latter 
and  delivered  to  Kyle,  together  with  the  premium,  six  dollars,  to  be 
sent  to  the  secretary  of  the  association.  If  it  should  be  approved, 
then  the  secretary  would  issue  a  policy  of  insurance  on  it;  if  it 
should  be  rejected,  it  was  to  be  returned,  together  with  the  pre- 
mium, to  the  appellant  Kyle  retained  application  until  November 
3, 1883,  when  he  forwarded  it  to  the  secretary  at  his  office  at  Clover- 
dale,  in  Botetourt  County,  with  information  that  the  dwelling-house 
and  furniture  had  been  consumed  by  fire  on  the  1st  November,  1883. 
The  secretary  referred  the  application  to  the  executive  committee, 
which  did  not  approve  it,  the  property  having  been  destroyed  by 
fire,  but  referred  it  to  the  whole  board  of  directors,  who  disap- 
proved and  rejected  it,  and  returned  it,  together  with  the  premium, 
to  Kyle,  who  tendered  them  to  appellant,  who  refused  to  receive  or 
accept  either,  and  made  a  formal  demand  upon  the  appellee  for  the 
amount  of  the  alleged  insurance,  which  being  refused,  the  appellant 
^ed  his  bill  in  the  Circuit  Court  of  Botetourt  County  for  specific 
performance  of  the  alleged  contract  of  insurance,  and  for  general 
relief. 

The  defendant  demurred  and  answered,  averring  that  Kyle  made 
no  contract  to  insure  the  complainant's  house  and  furniture;  that  he 
had  no  authority,  as  their  agent,  to  make  such  contract;  and  that,  if 
he  did  make  such  contract,  and  was  authorized  so  to  do,  the  contract 
was  null  as  to  the  said  house,  because  the  complainant,  in  his  ap- 
plication, had  represented  his  title  to  be  fee  simple,  whereas  it  was 
only  an  estate  for  his  own  life.  The  court  overruled  the  demurrer, 
and  adjudged  the  complainant  entitled  to  recover  the  value  of  the 
furniture,  but  that  he  was  not  entitled  to  recover  anything  for  the 
house,  because  the  contract  of  insurance  was  null  as  to  the  house, 
by  reason  of  complainant's  misrepresentation  of  his  title.    In  October, 
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1884,  the  appellant  filed  bis  ''  petition  for  review  and  rehearing  "  of 
the  said  decree  for  alleged  errors  on  its  face.  To  this  petition  the  ap- 
pellee demurred  and  answered,  and  the  court  sustained  the  demurrer 
and  affirmed  the  said  decree.  From  these  two  decrees  the  appeal 
I  taken. 


Hadek  &  Haden,  for  AppellunL 
G.  W.  &AKUBB0UOH,  foT  Appellee. 

Faitntlebot,  J.,  after  stating  the  facts,  delivered  the  opinion  of  the 
court. 

The  error  assigned  bj  the  appellant  is,  that  the  circuit  court  erred 
in  decreeing  that  the  contract  of  insurance  was  null  and  void  as  to 
the  dwelling-house,  because  the  appellant  had  misrepresented  his 
title  to  said  house  as  fee  simple,  when  it  was  only  a  life  estate. 
On  the  other  hand,  the  appellee  asks  this  court  to  consider  the 
whole  record  under  the  IXth  Rule,  and  reverse  the  decree  of  Sep- 
tember 2, 1884,  for  error  against  the  appellee,  and  amends  the  said 
decree  so  as  to  make  it  as  the  circuit  court  should  have  entered  it. 

The  appellee  is  a  corporation  created  bj  an  act  of  the  General 
Assembly  of  Virginia,  passed  April  2, 1873,  and  amended  April  7, 
1882,  with  power  to  insure  its  members  against  loss  by  fire,  and  to 
pay  the  same  by  assessments  upon  its  members.  It  is  of  the  plan 
denominated  mutual;  and,  as  its  name  imports,  it  is  a  local  asso- 
ciation, purely  and  solely,  for  benevolent  purposes— organized  for 
self-protection  of  its  members  only.  By  its  charter  it  is  authorized 
to  make  ordinances,  by-laws,  and  regulations  for  the  government  of  all 
under  its  authority,  and  for  the  management  of  its  business;  and 
it  has  done  so.  Its  rules  as  to  receiving  members  and  taking  risks 
are  strict,  and  its  agents  are  limited  to  the  mere  and  narrow 
authority  of  receiving  applications  and  premiums  for  membership 
and  forwarding  the  printed  forms  of  application  filled  up  by  the 
proposals  of  the  applicant  and  signed  by  the  applicant,  together 
with  the  premium,  for  the  action  of  the  board  of  directors,  who,  by 
the  sixth  section  of  their  constitution,  have  the  sole  and  exclusive 
power  to  receive  members  by  approving,  in  their  discretion,  applica* 
tions  for  insurance  and  to  issue  policies;  which  duty  the  said  board 
of  directors  usually  discharge  through  its  executive  committee.  Its 
officers  consist  of  a  president,  vice-president,  secretary,  and  treas- 
urer, and  so  many  directors  as  its  by-laws  may  provide  for.  It  is, 
and  has  been,  the  i-ule  and  practice  of  the  association  that  no  insur- 
ance shall  ever  be  made  except  by  a  poHcy  issued  upon  an  appli- 
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cation  duly  made,  in  its  printed  form,  with  the  blanks  filled  up  with 
the  proposals  of  the  applicant,  signed  by  the  applicant,  and  pre- 
sented to  the  board  of  directors  for  their  approval,  or  rejection, 
commonly  acting  through  their  executive  committee. 

Kyle  was,  on  the  19th  day  of  September,  1883,  an  agent  of  the 
association,  with  power  only  to  take  the  formal  application  of  the 
appellant,  which  does  not  purport  to  be  a  contract,  but  only  his 
proposal  i6r  a  contract  of  insurance,  and  to  forward  it  to  the  board 
of  directors,  through  their  secretary,  for  their  approval  or  rejection; 
he  had  no  power  to  bind  the  association.  Ajid  the  appellant,  in 
d3aUng  with  the  said  association,  through  him,  was  bound  to  take 
notice  of  its  charter,  constitution  and  by-laws:  Bockover  vs.  Life 
Association  of  America,  77  Va.  (2  Haasbrough),  91,  quoting  from 
Eolfe  vs.  Bundle,  13  Otto,  222. 

This  court,  in  Woody  vs.  Old  Dominion  Insurance  Co.,  31  Gratt, 
371,  says:  "  The  courts  of  Massachusetts  give  the  greatest  effect  to 
the  by-laws  of  a  mutual  insurance  company  in  restricting  the  powers 
of  its  officeis." 

We  think  the  circuit  court  erred  in  holding  that  the  appellant  had 
misrepresented  his  title  to  the  property  sought  to  be  insared; — 
either  by  his  answer  to  the  9th  question — "  What  is  your  title  to,  or 
interest  in  the  property  to  be  insured?"  viz:  "Fee  simple;"  or  by  his 
answer  to  the  10th  question — "Is  your  property  incumbered?"  viz: 
"None."  The  appellant  undoubtedly  acted  in  the  most  perfect 
good  faith,  and  his  interest  in  the  house  to  be  insured  was  substan- 
tial and  exclusive  against  any  and  all  others  for  his  life;  and  his  con- 
tingent or  reversionary  interest  might,  at  any  time,  have  become  a 
fee -simple  interest;  while  the  only  incumbrance  was  a  claim  of  his 
sister,  Mrs.  Hood,  to  a  reversionary  interest  in  the  land,  which  was 
^isignificant  and  unimportant  in  proportion  to  the  value  of  the  whole 
land — exclusive  of  the  house.  Such  as  it  was,  however,  technically 
the  record  shows  that  he  stated  the  facts  to  the  agent  Kyle,  who 
filled  up  the  blanks  with  his  answers  "Fee  simple"  and  "None." 
The  misrepresentation,  if  any,  was  simply  technical  and  unintentional; 
and  was  immaterial,  withaL  ."Any  material  misrepresentation  will 
avoid  a  policy:"    Flanders  on  Insurance, .361. 

We  are  of  opinion  that  the  circuit  court  erred  in  over- 
ruling the  demurrer  to  the  bill — the  ground  of  which  was 
want  of  jurisdiction  in  the  court  of  equity  to  entertain  the 
case  set  out  by  the  bill  A  court  of  equity  has  jurisdiction 
to  enforce  specific  performance  of  a  contract  of  insurance  made 
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with  the  agent  of  an  insurance  company,  having  authority  to 
issue  policies  or  to  make  binding  contracts  for  said  company  to 
issue  a  policy,  and  the  premium  has  been  paid;  but  where  before 
the  policy  has  been  issued,  or  the  application  has  been  refen-ed 
to,  and  considered  and  approved  by  the  only  authority  in  th^ 
association  which,  by  its  charter,  constitution  and  by-laws,  can 
make  a  complete  and  binding  contract  of  insurance  for  the  company 
or  association,  the  pi*operty  proposed  to  be  insured  is  consumed  by 
fire,  there  can  be  no  complete  contract  which  a  court  of  equity  can 
enforce:  Woody  vs.  Old  Dominion  Insurance  Co.,  31  Gratt,  362; 
Haskins  vs.  Ag.  Fire  Insurance  Co.,  78  Va.  (3  Hansbrough),  700. 
But  the  bill  must,  on  its  face,  distinctly  state  that  such  contract 
was  made,  and  show  when,  where,  how,  and  by  whom  it  was  made, 
and  that  the  person  making  it  had  the  authority  to  b^nd  the  com- 
pany. The  bill  says  that  on  the  19th  of  September,  1883,  at  appel- 
lant's house,  B.  P.  Kyle  insured  appellant's  house  and  furniture, 
and  received  the  premium  therefor,  $6,  and  that  the  property  was 
destroyed  by  fire  before  the  policy  was  issued;  and  that  the  appellee 
refused  to  issue  a  policy  after  the  house  and  furniture  were  burned; 
and  also  refused  to  pay  the  appellant  any  part  of  the  sums  of 
money  at  which  said  property  was  alleged  to  have  been  insured  by 
its  agent,  Eyle.  But  the  bill  does  not  state,  distinctly  or  suffi- 
ciently, that  the  alleged  contract  was  by  parol,  or  in  writing;  that 
it  was  by  the  taking  of  the  application  in  writing  which  was  signed 
by  the  applicant,  and  not  by  the  appellee,  or  its  agent,  and  the  pay- 
ment of  the  premium  $6;  or  that  it  was  by  something  outside  of  said 
application.  The  bill  does  show  that  the  appellant  was  badly  treated 
by  the  negligence  of  the  appellee's  agent  in  not  sending  on  promptly 
and  duly  his  formal  application  and  proposal  for  insurance  to  the 
proper  authorities  of  the  association  for  their  approval  or  rejection; 
but  the  negligence  or  tortious  conduct  of  the  defendant,  or  its 
agent,  is  not  ground  for  jurisdiction  in  such  a  case  as  this  in  equity; 
the  contract  must  be  distinctly  stated  in  the  bill  to  protect  it  from 
a  demurrer;  and  the  contract  must  be  proved  as  stated  in  the  bill: 
and,  as  stated  and  proved,  it  must  be  certain,  fair  and  just,  in  all 
its  parts,  in  order  to  support  and  maintain  the  bill  and  to  entitle 
the  complainant  to  relief  in  equity:  Haskins  vs.  Fire  Insurance 
Co.,  supra.  Nor  does  the  bill  charge  that  Kyle,  the  agent,  had  the 
authority  to  bind  the  appellee  by  his  contract  so  averred  to  have 
been  made  to  insure  said  house  and  furniture;  and  the  very  idea 
and  fact  of  a  written  application  taken  by  an  agent  from  an  appli- 
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oant  desirmg  to  have  his  property  insured  by  the' agent's  prin- 
cipal, to  be  forwarded  to  that  principal  for  approval  or  rejection, 
and  making  proposals  for  a  contract  of  insurance  by  a  policy  yet  to 
be  issued  or  denied  by  that  principal,  is  repugnant  to  the  idea  that 
a  contract  of  insurance  had  already  been  made;  that  the  formal 
application  and  terms  proposed  and  submitted  for  a  policy  and 
contract  of  insurance,  was  a  contract  of  insurance.  The  demurrer 
should,  therefore,  have  been  sustained;  bufc,  upon  the  evidence  in 
the  cause,  the  circuit  court  erred  in  decreeing  that  the  appellant 
had  established,  by  proofis^  such  a  contract  of  insurance  with  the 
appellee  as  entitled  him  to  relief,  in  whole  or  in  part;  and  that  he 
recover  of  the  appellee  the  value  of  the  furniture  alleged  to  have 
been  insured  and  which  was  destroyed  by  fire. 

In  the  case  at  bar,  Eyle  was  an  agent  to  solicit  and  receive  appli- 
cations and  proposals  for  insurance  and  to  forward  them,  with  the 
premiums,  to  his  principal  for  acceptance  or  rejection.  He  was 
supplied  only  with  printed  forms  of  application  for  this  end  and 
purpose;  and  this  was  the  extent  of  his  agreement  with  the  appel- 
lee. Negligence  cannot  make  a  contract  of  insurance;  delay  cannot 
make  a  contract  of  insurance:  Winnesheik  Insurance  Co.  vs.  Holz- 
graflf,  53,  BL,  516. 

In  Haskins  vs.  Ag.  Fire  Insurance  Co.,  78  Ya.  (3  Hansbrough), 
700,  Judge  Lacy  says,  for  this  court:  ''  The  fact  that  an  application 
has  been  made  for  insurance,  and  a  long  time  has  elapsed,  and  the 
rejection  of  the  risk  has  not  been  signified,  does  not  warrant  a 
presumption  of  its  acceptance.  In  such  cases  there  must  be  actual 
acceptance  or  there  is  no  contract."  Without  a  contract  of  insur- 
ance, this  suit  for  specific  performance  cannot  be  maintained  here, 
whatever  might  be  the  remedy  and  a  relief  in  an  action  at  law  for 
damages  for  the  negligence  of  Kyle.  Eyle  was  not  authorized  to 
make  contracts  of  insurance  for  the  appellee;  and  the  evidence  does 
not  show  that  he  made  one.  He  explains  his  declarations  to  the 
appellant  that  his  property  was  insured;  he  says  he  told  him  that 
it  would  be  insured  if  the  executive  committee  approved  his  appli- 
cation. Doubtless,  he  thought  and  said  that  the  executive  com- 
mittee would  approve  it;  but  such  a  prediction  or  declaration,  made 
after  appellant's  signing  the  application  and  paying  the  premium, 
did  not,  and  could  not,  constitute  a  contract  of  insurance. 

The  decree  complained  of  is  erroneous,  and  must  be  reversed, 
and  the  appellant's  bill  be  dismissed.  Reversed  in  Part. 

Hinton,  J.,  dissents. 
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8UPREME  COURT  OF  TEXAS. 


Appeal  from  McLennan  County. 


NEW  ORLEANS  INS.  ASS'N^ 

1)8. 

GRIFFIN  &    SHOOK* 

Verbal  conEent  by  the  a^ent  of  an  insuraTice  company  "with  knowledge  that 
it  will  be  acted  npon  is  a  waiver  of  the  requirement  that  the  roiiseiit  to  ad- 
ditional insurance  shall  be  expressed  in  writing  upon  the  policy.  The  er- 
idence  of  such  consent  held  insufficient  to  bind  the  company. 

Slafement. 

This  suit  was  brought  by  appellees  on  an  insurance  policy  for 
$1,000,  issued  by  appellant  company,  November  16,  1881,  which  con- 
tained provisions  as  follows  :  "  Or,  if  the-  assured  shall  have  or  shall 
hereafter  make  any  other  insurance  on  the  property  hereby  insured, 
whether  such  insurance  is  valid  or  invalid,  without  the  consent  of 
the  association  written  hereon,  *  *  *  this  policy  shall  be  void.'  ' 
"  And  it  is  further  expressly  covenanted  by  the  parties  hereto  that 
no  officer,  agent,  or  representative  of  this  association  shall  be  held  to 
have  waived  any  of  the  terms  and  conditions  of  this  policy  unless 
such  waiver  shall  be  indorsed  hereon  in  writing." 

It  is  admitted  that  proof  of  loss  was  properly  made  and  furnished 
the  company,  and  that  the  amount  of  the  goods  destroyed  was  equal 
to  the  amount  of  the  insurance,  to  wit :  |4,000;  $1,000  being  the 
one  in  suit;  $1,000  being  in  the  Fire  Association  of  Philadelphia, 
dated  November  4,  1881;  $1,000  being  in  the  Crescent  Ins.  Co., 

*  Deeidon  rendared,  May  1,  IWd'-Ttom  Texat  Law  Rentw. 
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dated  November  14, 1881;  $1,000  being  in  the  British  American  As- 
surance Co.,  dated  December  1, 1881. 

The  sole  question  in  this  case  is  as  to  whether  there  was  a  waiver 
of  the  conditions  above  quoted,  which  would  bind  the  appellant  com- 
pany.   The  following  is  the  evidence  adduced  upon  that  issue : — 

WaUace  Bivirie  testified :  Was  in  plaintiffs  store  November  13, 
1881.  Grifi&n  requested  me  to  procure  for  them  a  poUcj  of  insur- 
ance for  $1,000  in  Waco  agency.  Game  to  Waco  that  night  Saw 
J.  G.  Harrison,  the  agent  of  appellant  Told  him  Griffin  &  Shook 
wanted  $1,000  insurance  on  their  stocL  Told  him  that  when  they 
were  able  they  would  carry  more  insurance.  Harrison  repUed :  "  I 
wish  you  would  let  me  write  up  the  policies  for  you."  The  next 
day  he  gave  Harrison  plaintifb'  policy  to  copy  from.  "  Question : 
When  you  told  Harrison  that  when  plaintifb  were  able  they  wanted 
to  carry  more  insurance,  did  you  state  the  exact  amount  ?  Ans.  I 
think  I  said  $4,000.  Ques.  Do  you  not  know  whether  you  so  stated? 
Ans.  I  think  I  said  so." 

Griffin  testified :  I  sent  Bivirie  the  policy  in  the  Fire  Association. 
I  got  it  from  Lowery  &  Lowery,  of  Hillsboro.  I  sent  it  that  the  de- 
scription of  my  property  therein  might  be  copied  into  the  poHcy  he 
was  to  get  me  in  Waco.  I  was  in  Waco  a  week  or  ten  days  after  I 
got  my  policy  in  the  New  Orleans  company  from  Harrison,  and  paid 
Harrison  the  premium  on  it  (This  was  the  pohcy  which  had  been 
obtained  by  Wallace  Bivirie  at  the  instance  of  appellees,  and  is  the 
policy  in  controversy.)  I  then  told  Harrison  that  when  I  was  able  I 
ntended  to  carry  $4,000  of  insurance.  He  said  he  would  like  to 
write  it  up  for  me.  Sent  policy  to  Harrison  before  I  made  applica- 
tion in  Crescent  I  did  not  get  my  policy  until  some  days  after  No- 
vember 14,  1881.  It  bore  that  date.  I  got  the  pohcy  in  suit  first. 
Question  :  "  You  say  you  know  you  told  Harrison  you  wanted  to 
carry  $4,000  insurance  when  you  were  able,  why  can  you  not  an- 
swer with  equal  certainty  as  to  whether  you  gave  information  to 
him  at  the  time  about  your  policy  in  the  Crescent  Company?"  Ans. 
"  Well,  sir,  I  think  I  told  him."  Question  :  "  Will  you  not  answer 
that  you  know  that  you  did  or  did  not  tell  him  ?  "  Ans.  "  I  think 
I  told  him.     I  am  satisfied  I  did." 

J.  G.  Harrison  testified  :  Griffin  came  to  my  office  a  week  or  ten 
days  after  I  wrote  him  the  poHcy  in  the  New  Orleans  Insurance  As- 
sociation. He  then  paid  me  the  premium  on  it  and  said  he  intended 
to  carry  $4,000  insurance  when  he  was  able.  I  told  him  I  would 
like  to  write  it  up  for  him.    Bivirie  did  not  tell  me  the  amount  of 
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insurance  appellees  wanted.  Question  :  "  Did  you  not  tell  me 
(counsel  for  appellees)  on  yesterday  that  if  Bivirie  ever  told  you 
that  Griffin  &  Shook  wanted  to  carry  $4,000  insurance  you  did  not 
remember  it  ?"  Ans.  *'  I  did,  and  I  say  the  same  thing  now.  He 
did  not  tell  me  the  amount  of  insurance  they  intended  to  carry. 
He  only  said  that  when  they  were  able  they  w6uld  carry  more  insur- 
ance. If  Griffin  had  told  me  about  his  insurance  in  the  Crescent 
Company  I  should  have  remembered  it  I  should  have  remembered 
that  as  well  as  I  do  what  he  did  say,  that  he  intended  to  carry  $4,- 
000  insurance  when  he  was  able." 

Jenkins  &  Jenkins,  for  Appelant. 

Jennings  &  Bakeb,  Herbino  &  Kelly,  for  Appdlees. 

ROBEBTSON,   J; 

A  condition  in  a  policy  of  insurance  requiring  notice  of  any  other 
insurance  afterward  taken  upon  the  same  property  is  to  enable  the 
company  to  exercise  its  option  to  continue  or  cancel  its  ccntract 

Such  condition  may  not  be  complied  with  by  nDtice  of  an  inten- 
tion to  obtain  other  insurance,  because  such  notice  does  not  give  it 
the  opportunity  contracted  for:  Healy  vs.  Ins.  Co.,  6  Nev.,  268; 
Kimball  vs.  Ins.  Co.,  8  Gray,  83.  But  a  condition  that  other  insur- 
ance shall  not  be  obtained  without  the  consent  of  the  company  is 
better  fulfiUed  by  obtaining  the  consent  before  than  after  the  con- 
tract for  additional  insurance.  Such  a  condition  is  satisfied  by  no- 
tice of  an  intention  to  take  other  insurance  consented  to  by  the 
agent  6f  the  company :  Carrugi  vs.  Ins.  Co.,  40  Ga.,  135. 

Verbal  consent  by  the  agent  with  knowledge  that  it  will  be  acted 
upon  is  a  waiver  of  the  requirement  that  the  consent  shall  be  ex- 
pressed in  writing  upon  the  policy :  idem,  and  Crescent  Ins.  Co. 
va  Griffin  k  Shook,  1  Texas  Law  Beview,  326. 

The  condition  in  the  policy  in  suit  is  of  the  character  last  de- 
scribed. If  the  plaintiffis  gave  Harrison  notice  of  their  intention  to 
obtain  other  insurance,  and  he  consented  with  knowledge  or  notice 
of  their  purpose  to  act  upon  the  verbal  consent,  the  condition  relied 
upon  by  the  defendant  will  not  avail  it.  Whether  the  policy  issued 
by  the  Crescent  was  prior  or  subsequent  to  the  one  in  suit,  or  con- 
temporaneous with  it,  need  not  be  considered  :  30  Md.,  109. 

The  last  policy  obtained  by  the  plaintiffs,  issued  by  British  Am. 
Assurance  Co.  on  December  1, 1881,  was  other  insurance  obtained  af- 
ter the  contract  with  defendant,  which  avoided  that  contract  by  its 
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terms  unless  (interpreting  the  condition)  the  defendant*s  agent  con- 
sented to  suob  other  insurance  and  waived  the  written  indorsement. 

Did  the  agent  consent  to  the  contract  with  the  Britbh  Company? 

It  was  not  necessary  for  him  to  be  advised  of  the  name  of  the 
company  :  Benjamin  vs.  Ins.  Co.,  17  N.  Y.,  414.  If  he  assented  to 
any  insurance  to  be  afterward  obtained,  the  substance  of  the  condi- 
tion is  fulfilled.  No  more  insurance  in  all  was  obtained  than  the 
sum  mentioned  in  both  interviews  with  Harrison. 

That  the  property  to  be  insured  was  that  covered  by  the  defend- 
ant's policy  is  sufficiently  certain.  If  he  consented  at  all  it  covered 
the  British  Company  policy.  No  express  consent  was  given.  If 
there  was  any,  it  is  to  be  inferred  from  what  was  said  in  two  con- 
versations. In  both  these  conversations  the  plaintiffs  stated  that 
they  intended  to  take  out  additional  insurance  when  able.  In  both 
the  agent  expressed  his  desire  to  write  the  policies.  It  is  plain  that 
if  Bivirie  and  Griffin  knew  the  condition  of  the  policy,  each  knew 
that  he  had  not  received  the  prescribed  consent,  and  the  plaintiffs 
knew  that  in  obtaining  additional  insurance  they  were  violating  the 
contract  To  give  effect  to  the  contract  on  this  hypothesis  would 
annul  the  condition. 

The  requirement  of  consent  to  other  insurance  is  not  arbitrary, 
but  reasonable  and  proper.  Through  it  the  company  reserves  the 
right  to  determine  how  much  of  the  risk  ohall  be  carried  by  the  as- 
sured. The  public,  as  well  as  the  assurer,  is  interested  in  preventing 
a  situation  in  which  a  fire  would  be  profitable  to  the  assured  :  Car- 
penter vs.  Ins.  Co.,  16  Pel,  510.  The  provision  that  the  consent 
shall  be  indorsed  in  writing  upon  the  policy  is  valid.  Unless  this  is 
waived,  the  verbal  consent  is  not  sufficient.  The  substance  of  the 
clause  is  the  consent,  the  indorsement  will  be  dispensed  with  on 
proof  of  any  facts  which  would  make  it  unfair  to  the  assured  for  the 
company  to  claim  that  the  verbal  consent  was  not  sufficient.  In  this 
case,  if  the  plaintifib  understood  the  condition,  there  was  absolutely 
no  proof  of  any  fact  justifying  them  in  believing  that  any  part  of  it 
would  not  be  insisted  upon.  If  the  plaintiff  intended  that  Bivirie 
should  obtain  the  consent  for  them,  the  policy  informed  them  a  few 
days  afterward  that  he  had  failed  to  do  so.  If  Qriffin  intended  in 
his  subsequent  interview  to  comply  with  the  condition,  if  what  was 
said  was  sufficient  to  justify  the  belief  that  the  agent  consented  to 
the  additional  insurance,  there  was  nothing  to  persuade  him  that  the 
indorsement  was  waived. 

The  agent  did  not  have  the  policy, — the  plaintiff  could  not,  there- 
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fore,  assume  a  waiver  from  the  failure  to  make  the  indorsement.  If 
all  the  parties  knew  and  understood  the  condition,  the  plaintifb 
could  not  fairlj  belieye  that  its  terms  were  either  complied  with  or 
waived  by  what  occurred  at  either  of  the  proved  interviews.  The 
&ct  is  that  the  majority  of  men  contracting  for  insurance  know  little 
of  ihe  contents  of  the  policy,  until  a  clause  in  fine  print  is  presented 
as  a  defense  in  adjusting  the  loss.  The  agent,  however,  is  generally 
familiar  with  all  the  conditions  of  the  contract  For  this  reason  the 
agent,  upon  the  commonest  principles  of  honesty,  encouraged  and 
enforced  by  the  courts  as  universally  as  practicable,  is  required  to 
do  what  the  policy  prescribes  shall  be  done  to  preserve  the  contract 
when  notified  of  the  facts.  It  is  highly  probable  from  what  was 
said  by  Eivirie  and  Qriffin  that  neither  was  acquainted  with 
the  condition  in  the  policy  requiring  written  consent  to  other  insur- 
ance, and  that  it  was  not  the  purpose  of  either  in  what  was  stated  to 
comply  with  any  such  condition.  Nevertheless,  if  the  agent  was  ad- 
vised by  either  of  them  of  the  purpose  of  the  plaintiffs  to  obtain 
other  insurance,  it  was  his  duty  to  consent  and  make  the  required 
indorsement,  or  to  signify  his  dissent.  This  would  certainly  be  the 
case  if  he  knew,  or  from  what  was  stated  might  reasonably  have  in- 
ferred, that  the  plaintiff  did  not  know  that  their  contemplated  ac- 
tion would  vitiate  the  policy. 

"  If  the  agent  be  in  fact  informed,  and  do  in  fact  consent,  and 
the  insured,  relying  on  that  consent,  do,  in  good  faith,  pay  out  his 
money,  it  does  not  make  the  policy  void:*'  Currugi  vs.  Ins.  Co.,  su- 
pra. *  *  *  « It  would  but  be  the  perpetration  of  a  fraud  to  per- 
mit the  company  to  take  advantage  of  its  own  wrong  and  escape 
hability  because  its  agent  has  failed  to  do  his  duty  to  the  insured  :" 
idem. 

What  occurs  must  be  sufficient  to  make  it  unfair  for  the  company 
to  insist  upon  the  defense.  It  would  be  unfair  if  the  agent  has  not 
done  his  duty.  It  was  the  duty  of  the  agent  to  consent  and  make 
the  indorsement,  or  to  refuse  to  do  so,  if  he  was  informed  of  the 
plaintiffs  purposes. 

But,  what  was  said  to  him  cannot  be  held  to  have  given  him  the 
information.  The  purpose  as  stated,  if  it  could  be  called  a  purpose, 
was  uncertain  in  time  and  conditioned  upon  a  situation  which  might 
never  arise.  The  utmost  that  could  fairly  be  derived  from  the 
agent's  remark  was  that  he  was  then  wUHng  that  the  additional  in- 
surance should  be  written  or  that  he  would,  not  does,  consent  when 
and  if  the  given  situation  comes  about    What  was  said  to  him  im- 
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posed  upon  him  no  obligation  to  consent  or  refose,  and  what  he 
said  can  be  construed  neither  as  a  consent  nor  as  waiver  of  any 
condition  in  the  policy.  He  was  not  advised,  and  had  no  reason  to 
believe  that  whkt  transpired  in  either  interview  would  be  accepted 
or  acted  upon  as  a  consent :  Ins.  Co.  vs.  Hurd,  37  Mich.,  11.  He 
was  never  informed  of  the  fact  that  the  additional  insurance  had 
been  obtained,  and  knew  nothing  of  it  until  after  the  fire.  He  did 
not  mislead  or  impose  upon  the  plaintiffs  in  any  way,  and  for  the 
loss  of  this  much  of  their  supposed  indemnity  they  can  find  the  only 
cause  in  their  own  willful  or  negligent  disregard  of  the  terms  of 
their  contract 

The  facts  relied  upon  to  show  consent  to  the  additional  insurance, 
and  a  waiver  of  the  indorsement,  are  proved  by  the  witnesses  upon 
both  sides  without  any  disagreement  between  them  as  to  those  con- 
sidered in  this  opinion,  and  all  are  considered  that  are  urged  in  suj)- 
port  of  the  judgment  of  the  district  court 

The  conclusion  of  the  court  below  upon  these  facts  cannot  be 
sustained,  and  the  judgment  must  be  reversed;  and  as  it  is  apparent 
that  the  plaintiffs'  case  was  fully  developed  and  cannot  on  another 
trial  be  improved,  it  is  here  adjadged  that  the  plaintiffs  take  noth- 
ing by  their  suit,  and  that  appellant  go  hence  without  delay  and  re- 
cover the  costs  of  both  courts. 

Beversed  and  remanded. 
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SUPREME  COURT  OP  TEXAS. 


Appeal  from  Ddlaa  Couniy, 


HAMBURG-BREMEN  FIRE  INS.  CO. 

vs, 

M.  D.  GARIilNGTON.* 

Where  the  thing  insured  is  a  two-story,  frame  "  building,"  which  is  shown  to 
mean  a  house,  and  which  was  used  as  a  hotel,  and  it  was  so  destroyed  by 
iire  as  to  cease  to  be  a  '*  bnildiDg  "  within  the  meaning  of  the  law,  tbe  pol- 
icy evidences  a  liquidated  demand  agaiust  the  insurer  for  the  amount  of 
tbe  policy. 

It  is  unimportant  that  tbe  building  may  have  been  injured  by  a  former  fire 
while  covered  by  other  policies  which  had  been  paid.  Such  injury  can 
have  no  bearing  on  the  question  of  liability  under  policies  suhsequently 
issued. 

Where  the  building  insured  was  injured  to  tbe  extent  that  it  could  not  be 
repaired  by  reason  of  a  city  ordinance  preventing  building:)  injured  to  a 
certain  extt'ut  fi'om  being  repaired,  the  loss  was  total  withm  the  meaning 
of  ihe  policy. 

Tried  before  Hon.  G.  N.  Aldbedoe,  District  Jadge. 

l^atemerU, 

This  suit  was  brought  by  appellee  on  a  policy  of  insurance  for 
$1,000  on  a  two-story,  frame  building  occupied  as  a  boarding-house, 
situated  on  the  north  side  of  Main  Street,  Dallas,  Texas,  and  a  re- 
covery had  for  $923.75. 

The  conclusions  of  fact  found  by  the  court  are  substantially  these : 

1.  Prior  to  January  4,  1884,  appellee  had  the  building  insured 

*  Decision  rendered*  April  80,1880^— Vroxn  Temat  Law  Bmtiew, 


Digitized  by  VjOOQIC 


510  Report  of  Decisions.  [«^tt/y, 

for  $3,500,  $1,000  of  which  was  with  the  appellant  company.    The 
building  was  within  the  £re  limits  of  the  city  of  Dallas. 

2.  On  said  day  the  building  was  damaged  by  fire  to  the  extent  of 
$1,500,  which  was  paid,  and  the  policies  canceled.  On  that  day  the 
building  was  worth  $4,200  to  $4,500. 

8.  After  the  fire,  and  before  January  23,  appellee  had  obtained 
permission  from  tho  city  authorities  to  repair  the  building,  and  had 
material  on  the  ground  for  that  purpose. 

4.  On  January  23,  1884,  appellee  irsured  the  building  for  $3,- 
277.96,  one  of  the  policies  being  the  one  in  suit  in  this  case. 

5.  On  January  24, 1884,  a  second  fire  occurred  by  which  said 
building  was  damaged.  The  amount  required  to  put  the  building — 
after  the  second  fire — ^in  condition  it  was  before  the  second  fire,  was 
$561.02.  This  the  companies  expressed  a  willingness  to  pay,  but 
made  no  formal  tender. 

6.  After  the  second  fire  appellee  applied  to  the  city  engineer  for 
permission  to  repair  the  building,  which  was  refused. 

7.  Said  building  was  at  that  time  dangerous,  and  was  a  nuisance. 
It  had  lost  its  specific  character  as  a  building,  was  unfit  for  use,  and 
was  a  total  los£,  this  total  loss  being  the  combined  result  of  the  two 
fires.  The  building  in  its  then  condition  was  worth  less  than  66f 
per  cent  of  its  value  before  the  first  fire. 

8.  9,  10.  A  few  days  after  the  second  fire  the  mayor,  acting  under 
the  ordinances  of  the  city,  ordered  the  building  torn  down  as  a 
nuisance. 

11.  After  this  order  was  issued  appellee  sold  the  building  for  $100 
and  the  purchaser  took  it  away. 

12.  The  building  was  valuable  only  for  the  unbumed  material  left 
in  it;  and  was  worth  only  $100  by  reason  of  the  fact  that  under  the 
laws  of  the  city  it  could  not  be  repaired. 

13.  One  of  the  companies  paid  $230  in  settlement  of  a  policy  for 
$277.96. 

14.  Proofs  of  loss  were  duly  famished. 
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15.  That  considered  with  reference  to  the  condition  of  the  building 
at  the  time  the  second  insurance  was  efifected,  the  loss  in  this  case 
was  not  a  total  one,  although  the  loss  occasioned  by  both  fires^  and 
under  the  ordinances  of  the  city  preventing  repsdrs  to  a  building 
that  had  been  damaged  33^  per  cent  of  its  value,  it  was  a  total  loss. 

The  conclusions  of  law  are  as  follows  :  "  That  the  contract  of  in- 
surance of  said  January  23,  must  be  construed  with  reference  to  the 
ordinances  of  the  city,  with  reference  to  repairs  within  the  fire  hm- 
its  in  said  city;  that  they  entered  into  and  became  a  part  of  the  con- 
tract of  insurance.  The  actual  damage  to  plaintifif  by  reason  of  said 
second  fire  and  by  reason  of  the  said  ordinances  was  the  amount  of 
the  judgment  in  this  case  multiplied  by  the  figure  three,  and  adding 
the  amount  received,  $230,  and  deducting  the  $100  for  which  the 
building  was  sold.  This  loss  was  the  natural  and  proximate  result 
of  said  second  fire,  and  was  such  a  result  as  must  have  been  in  con- 
templation of  plaintiff  and  defendant  at  the  time  said  insurance  was 
effected. 

Crawfobd  &  Crawfobd,  for  Appellant. 

LBA.KB  &  Henbt,  for  Appellee, 

I  Statton,  J. 

The  rights  of  the  parties  must  depend  on  the  character  of  the  loss 
sustained  while  the  policy  issued  on  January  23  was  in  force.  The 
thing  insured  was  a  two-story,  frame  "  building  '*  on  Main  Street,  in 
the  city  of  Dallas.  By  the  term  ''building,"  used  in  the  finding  of 
ta,ctBy  we  understand  to  be  meant  a  "  house,"  which  it  is  shown  had 
been  used  as  a  "  hotel."  It  was  destroyed  by  fire,  and  if  the  loss 
was  total  by  reason  of  the  fact  that  the  building  insured  was  thus  so 
destroyed  that  it  ceased  to  be  vnthin  the  meaning  of  the  law  a 
"  building,"  then,  under  the  laws  of  this  State,  the  policy  evidences 
a  Hquidated  demand  against  the  appellant  for  the  full  sum  for  which 
the  policy  was  issued  :  B.  S.,  art  2,971;  Queen  Ins.  Co.  vs.  Jeffer- 
son Ice  Co.,  5  Texas  Law  Review,  731. 

The  court  below  found  that  the  effect  of  the  fire,  which  occurred 
the  day  after  the  policy  was  issued,  was  to  reduce  tlie  building  to  a 
condition  as  follows :  "  The  east  wall  of  it  was  entirely  destroyed; 
the  roof  was  destroyed;  almost  one-half  of  the  interior  of  it  (extend- 
ing from  the  foot  of  the  east  wall  to  the  top  of  the  west  wall)  was 
destroyed;  the  front  of  it  was  partly  lying  on  the  street,  and  partly 
hanging,  liable  to  fall  at  any  time."  Thus  it  had  lost  its  specific 
character  as  a  building,  and  was  unfit  for  use  as  a  hotel  or  f  9r  other 
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purpose,  and  was  a  total  loss;  this  loss  being  the  combined  result  of 
the  two  fires.  It  is  unimportant  to  what  extent  the  building  may 
haye  been  injured  by  the  former  fire,  which  occurred  on  January  4, 
1884,  while  tiie  property  was  covered  by  other  policies,  for  settle- 
ments had  been  made  in  reference  thereto  and  those  policies  can- 
celed, and  such  injury  can  have  no  bearing  on  the  question  of 
liability  under  poHcies  subsequently  issued. 

When  the  pohcy  sued  upon  was  issued,  the  property  may  have 
been  seriously  injured  by  the  fire  which  occurred  before  that  time, 
but  such  was  the  condition  of  the  property  when  the  policy  saed 
upon  issued  that  the  appellant  insured  it  as  a  building,  and  such,  in 
the  absence  of  averment  and  proof  of  fraud  in  procuring  the  policy, 
it  must  be  held  to  have  been  at  the  time  the  policy  issued. 

The  question  then  is  :  Did  fire  so  change  the  character  of  the 
thing  insured,  after  the  policy  /sued  upon  was  issued,  as  to  work  a 
total  loss  of  the  building  within  the  meaning  of  the  contract  of  the 
parties?  The  court  below  found  that  the  building  was  a  total  loss 
and  we  are  of  the  opinion  that  the  facts  stated  in  the  finding  justified 
that  conclusion.  It  was  the  building  that  was  insured;  a  specific 
thing,  and  not  merely  the  material  of  which  it  was  constructed. 

In  the  case  of  Williams  vs.  Hartford  Insurance  Go.  (54  CaL,  450), 
the  following  charge  was  approved :  "  A  total  loss  does  not  mean  an 
absolute  extinction.  The  question  is  not  whether  all  the  parts  and 
materials  composing  the  building  are  absolutely,  or  physically  de- 
stroyed, but  whether,  after  the  fire,  the  thing  insured  still  exists  as  a 
building.  Although  you  may  find  the  fact  that  after  the  fire  a  large 
portion  of  the  four  walls  were  left  standing,  and  some  of  the  iron- 
work still  attached  thereto,  still  if  you  find  that  the  fact  is  that  the 
building  has  lost  its  identity  and  specific  character  as  a  building, 
you  may  find  that  the  property  was  totally  destroyed  within  the 
meaning  of  the  policy." 

This  we  understand  to  be  the  true  rule  :  Nave  vs.  In&  Co.,  37 
Mo.,  430;  Judah  v&  Bandall,  2  Cain's  Cases,  324;  Buck  vs.  Ins.  Co., 
127  Mass.,  309;  Ins.  Co.  vs.  Fogarty,  19  Wall.,  640;  May  on  Ins., 
421,  note  a;  Grady  vs.  Ins.  Co.,  11  Mich.,  446. 

The  fact  that  the  court  found  that  the  total  loss  resulted  from 
both  fires  cannot  affect  the  liability  of  the  makers  of  the  policy  in 
force  at  the  time  the  total  loss  occurred.  The  fire  which  consum- 
mated the  total  loss  did  not  occur  until  after  the  policy  sued  upon 
was  issued,  and  the  defective  condition  of  the  building  brought 
about  and  existing  through  the  former  fire  can  no  more  be  taken 
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into  tbe  eBtimate  in  determining  the  cause  of  the  total  loss  than 
could  any  other  character  of  defect  in  the  building,  existing  at  the 
time  the  last  policy  issued,  and  not  of  a  nature  to  defeat  the  poUcy, 
but  calculated  from  its  character  to  make  total  loss  from  fire  there- 
after more  easily  acoomplidied. 

The  maker  of  the  pobcy  cannot  call  to  its  aid  ,the  injury  done  by 
the  former  fire  to  make  a  loss  subsequently  resulting  from  fire  only 
partial,  which  in  fact,  through  the  latter  fire  only,  became  total. 
The  loss  insured  against  was  the  loss  to  the  building  as  it  was  at  the 
time  the  policy  sued  upon  isbued,  or  as  the  building  might  be  sub- 
sequently bettered,  and  its  former  condition  could  not  be  looked  to 
for  the  purpose  of  determining  the  character  of  the  loss,  and  the 
court  might  well  have  rested  its  holding,  that  the  building  was  a 
total  loss  from  the  last  fire,  upon  the  specific  facts  found  to  be  true. 
The  court,  however,  as  will  be  seen  from  the  conclusions  of  fact  and 
law,  based  the  total  loss  on  both  fires  and  the  ordinance  of  the  city 
which  prohibited  the  rebuilding  or  repairing  of  wooden  houses 
within  the  fire  limits  which  might  be  damaged  to  the  extent  of 
one-third  of  their  value  by  fire. 

The  fifteenth  conclusion  of  fact  was :  '*  That  considered  with  ref- 
erence to  condition  of  the  building  at  the  time  the  second  insurance 
was  effected,  the  loss  in  this  case  was  not  a  total  one,  although  the 
loss  occasioned  by  both  fires,  and  under  the  ordinances  of  the  city 
preventing  repairs  to  a  building  that  has  been  damaged  33^  per 
cent  of  its  value,  it  was  a  total  loss." 

Upon  this  conclusion  of  fact  the  court  adjudged,  in  efifect>  that 
the  loss  resulting  from  the  second  fire,  and  the  operation  of  the  city 
oidinance  which  forbade  the  repair  or  rebuilding  of  the  insured 
building,  was  a  total  loss;  the  natural  and  proximate  result  of  the 
second  fire  had  in  contemplation  by  the  parties  at  the  time  insur- 
ance was  effected,  and  on  this  ground  gave  judgment  as  for  a  total 
loss.  If  rendering  the  judgment  on  the  theory  of  total  loss  the 
judgment,  as  it  seems,  was  rendered  for  a  less  sum  than  it  should 
have  been  under  the  policy,  this  is  a  matter  of  which  the  appellants 
cannot  complain. 

After  the  second  fire  appHcation  was  made  to  the  city  authorities 

repair  the  building,  and  such  permission  was  refused  on  account 
of  an  existing  ordinance  which  forbade  the  repair  or  rebuilding  of 
any  wooden  building  within  the  fire  limits  destroyed  to  the  extent 
of  one-third  of  its  value  by  fire;  no  question  is  made  as  to  the  valid- 
ity of  such  an  ordinance. 
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The  case  of  Brady  vs.  Insurance  Co.  (11  Mich.,  445),  in  its 
facts  was  almost  identical  ^th  this,  and<  in  that  case  it  was  held 
that  the  parties  having  contracted  in  view  of  a  city  ordinance 
which  prohibited  the  reconstructicn  or  repair  of  a  wooden  build- 
ing situated  within  the  fire  Hmits,  unless  bj  leave  of  the  common 
council,  which  had  been  refused,  the  fire  must  be  deemed  the  prox- 
imate cause  of  the  loss  and  the  loss  total  We  see  no  reason  to 
doubt  the  correctness  of  this  conclusion. 

The  case  of  Browti  vs.  Insurance  Co.  (1  EUis  &  Ellis,  853)  is  sub- 
staniiallj  to  the  same  effect. 

From  these  views  it  is  unimportant  that  the  court  below  based  its 
judgment  on  the  ground  last  stated,  and,  in  effect,  held  that  the  loss 
was  not  total  except  as  considered  in  reference  to  the  inability  to 
repair  or  rebuild  in  consequence  of  the  extent  of  injury  done  by 
the  second  fire,  which  of  itself^  under  the  specific  facts  found  to  be 
true,  we  hold  caused  a  total  loss  without  reference  to  the  fact  that 
the  building  under  the  city  ordinance  could  not  be  repaired  or  re- 
constructed. 

Id  any  event  the  judgment  was  right  and  must  be  affirmed. 

AJDormed* 
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SUPREME  COURT  OP  MICHIGAN. 


ALONZO  CHESBROUGH  ato  JOHN  CARLTON^ 

vs. 

HOME  INSURANCE  COMPANY.* 

The  policy  provided  that  the  insnred  should  maintain  insnrauce  on  the  prop- 
erty to  the  extent  of  four-firths  of  the  value,  and  in  case  of  failure  so  to  do 
**  ttie  assured  shall  be  a  co-iu8urer  to  the  extent  of  such  deficit,  and  in  that 
eveut  shall  bear  his,  her,  or  their  proportion  of  any  loss:"  but  that  in  case 
the  insurance  exceeded  such  four-fifths,  the  assured  should  not  recover 
from  the  compauy  more  than  its  prorata  of  the  cash  value  of  the  property. 

The  insured  failed  to  maintain  other  insurance  to  the  extent  ot  four-fifths, 
the  deficiency  being  about  flO^OOO. 

Held^  That  the  company  was  not  a  co-insurer  with  the  insured  of  the  defl> 
ciency  so  as  to  make  the  company  bear  95^000  of  the  amount,  but  that 
the  iusured  was  an  insurer  to  the  exteut  of  the  whole  f  10,000,  and  must 
contribute  to  that  extent  with  the  company. 

This  was  an  appeal  from  the  Circuit  Court  of  the  County  of  Bay, 
in  which  the  following  charge  was  delivered  by  the  court 

CHABGE  OF  THB  GOUBT  BELOW. 

Gentlemen  of  the  Jury: — 

The  facts  in  this  case  have  been  agreed  upon  by  the  counsel,  and 
there  is  no  dispute  of  what  they  are,  and  the  conclusion  which  they 
arrive  at  upon  ihe  hypothesis  adopted  by  each  respectively,  is  also 
Agreed  upon.  There  is  no  dispute  about  what  the  result  would  be, 
provided  the  court  shall  be  of  the  opinion  that  the  plaintiff  or  de- 
fendant is  right  in  the  construction  of  this  instrument.  Courts  have 
frequently  been  required  to  determine  the  proper  construction  of 

•  D«ol»lou  rendered.  May  11,  IMS. 
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the  yariouB  danses  in  insurance  policies.  These  policies  are  pre- 
pared by  the  insurance  companies  with  just  such  provisions  as  tiiey 
see  fit  to  incorporate  in  them.  But  when  they  incorporate  provis- 
ions for  their  own  benefit  and  protection  in  clear  and  distinct 
language,  without  ambiguity,  capable  of  only  one  construction,  the 
condition  must  be  lived  up  to  by  the  assured  in  order  to  have  the 
benefit  of  the  insurance  according  to  contract  But  where  lan- 
f^uag^  is  used  which  may  be  construed  to  mean  one  thing  or  an- 
other, or  may  be  used  or  appHed  so  as  to  operate  for  the  benefit  of 
the  insurer  or  the  insured,  the  rule  of  construction  is  that  it  must 
be  taken  to  operate  most  strongly  against  the  company  which  is  the 
insurer.  Now,  in  considering  this  clause  of  the  policy  which  has 
been  read  in  your  hearing  in  regard  to  the  "co-insurance,"  the 
question  arises  whether  the  term  "co-insurer"  there  applies  to 
insured  and  insurer,  or  whether  it  appHes  to  the  assured  and  other 
companies  who  may  be  or  become  insurera  A  co- insurer  is  a  joint 
insurer  in  the  same  insurance,  and  becomes  a  party  to  the  same 
obligation. 

Men  may  execute  different  instruments  for  the  purpose  of  accom- 
plishing the  same  purpose  of  furnishing  the  same  security  different 
bonds,  one  signing  one  obligation  and  one  another,  but  that  does 
not  make  them  co-obligors ;  but  if  two  persons  join  in  a  bond,  they 
thereby  become  co-obligors.  Now  it  is  not  assumed  that  the 
assured  in  this  case  became  a  joint  insurer  with  either  of  the  other 
companies;  but  it  is  assumed  that  there  being  other  insurance  in 
contemplation  at  the  time  "  co,"  as  used  in  this  poKcy,  was  intended 
to  and  does  mean  a  joint  insurer  with  all  the  other  insurers  of  the 
same  property  as  that  insured  by  this  company.  That  is  what  is 
claimed. 

It  seems  to  me  that  the  plaintiff  cannot  be  legally  regarded  as  a 
co-insurer  with  the  other  parties  that  insured  that  same  property. 
They  could  insure  upon  their  own  terms,  and  the  obligation  of  each 
of  tjie  companies  insuring  would  be  determined  according  to  the 
terms  of  their  respective  pohcies,  and  if  they  incorporated  such  a 
provision  in  their  policies  as  is  incorporated  into  this^  why  they 
would  be  governed  by  it  according  to  its  proper  legal  construction. 
There  is  one  policy,  it  is  said,  wherein  no  such  provision  is  included. 
The  proportion  of  loss  to  be  paid  by  that  company  would  be  accord- 
ing to  the  amount  insured,  in  its  relation  to  the  other  amounts 
insured  by  the  different  companies. 

Then  tiie  question  arises  whether  the  construction  which  the 
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plaintiff  claims  liere  is  a  reasonable  and  natural  construction.  If  it 
was  intended  that  these  plaintiffs  insuring  their  property  subject  to 
the  terms  and  conditions  of  the  policy,  should  be  co-insurers  with 
the  defendant,  so  as  to  sustain  a  part  of  the  loss  in  a  certain  con- 
tingency, that  would  make  them  strictly  co-insurers  of  this  property. 

Then  as  to  the  manner  of  adjusting  the  liabilities  upon  this  con- 
struction. I  think  the  counsel  for  the  plaintiffs  here  have  pointed 
out  the  way  and  the  practical  result  of  carrying  out  this  construc- 
tion; and  its  seems  to  me  that  this  construction  harmonizes  more 
dearly  with  the  language  than  any  other  construction  of  this  instru- 
ment. But  we  are  to  look  to  the  objects  and  purposes  of  this  in- 
surance and  its  effect  in  considering  it.  It  is  said  on  the  one  hand 
that  if  this  construction  prevails  then  the  insurance  is  extended  in  a 
certain  event,  and  may  embrace  more  than  five  thousand  dollars  of 
insurance. 

The  insurance  upon  the  face  of  it  is  to  the  amount  of  five  thou- 
sand dollars,  and  in  no  way  could  be  had  beyond  that  amount  in 
any  event.  But  if  the  company  are  to  be  considered  a  co-insurer 
with  these  plaintiffs^  their  proportion  of  the  loss  would  be  increased 
in  case  of  small  or  partial  loss.  But  suppose  these  plaintiffs  failed 
to  insure  up  to  four-fifths  of  the  value  and  four-fifths  of  the  property 
was  lost,  or  it  was  entirely  lost,  then  in  adjusting  this  loss,  this  de- 
fendant would  upon  this  construction,  demand  that  one-half  of  this 
co-insurance,  which  in  this  case  amounts  to  ten  thousand  dollars, 
one-half  of  it  should  be  bom  by  the  plaintiffs,  and  they  concede 
that  to  be  the  result  So  if  the  loss  should  be  large  the  insurer 
would  have  the  benefit  of  it;  if  small,  then  the  insured  is  to  have 
the  benefit  of  it  so  far  as  this  proportion  is  concerned.  Now,  this 
may  not  be  very  unreasonable  that  the  proportion  should  depend 
upon  the  amount  of  the  loss. 

Mr.  Hanchett.  Oar  argument  is  that  in  no  event  would  the  de- 
fendant pay  above  five  thousand  dollars. 

The  Court  I  understand  that,  but  in  case  there  should  be  a  loss 
to  the  amount  of  four-fifths,  then  their  proportion  without  any 
redaction  would  be  five  thousand  dollars. 

Mr.  Hanchett    That  is  if  there  was  a  four-fifths  insurance. 

The  Court.  I  say  then  if  there  was  an  amount  uninsured,  part 
of  which  was  the  loss  of  the  plaintiff  that  would  be  dedacted. 

Mr.  Hanchett  That  is  to  the  extent  that  the  plaintiff  would  be 
the  insurer. 

The  Court    Yes,  to  that  extent    So  that  can  be  calculated. 
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Now  with  this  explanation,  gentlemen,  I  charge  you  as  requested 
by  the  plaintiff.  Counsel  have  agreed  that  upon  the  assumption 
that  this  construction  is  the  true  one  as  determined  by  the  court, 
the  amount  which  the  defendant  if  liable  for  and  which  the  plaintifb 
have  the  right  to  recover  is  the  sum  of  $1,329.57,  and  this  undet  the 
ruling  of  the  court,  must  be  your  verdict 

Gentlemen  of  the  jury,  you  say  that  the  defendant  did  undertake 
and  promise  in  ^lanner  and  form  as  the>aid  plaintiff  have  in  their 
declaration  in  this  case  complained  against  it,  and  you  assess  the 
damages  of  the  plaintifGs  on  occasion  of  the  premises  at  the  sum  of 
$1,329:67.     So  say  you  alL 

On  the  other  side  the  requests  are  refused. 

Campbell,  C.  J. 

In  this  case  the  defentant  issued  a  policy  to  plaintiffs  to  the 
amount  of  $5,000  upon  their  stock  of  lumber  upon  their  docks  at  Au 
Sable  in  Iosco  County.  On  the  16th  of  May,  1885,  there  was  a  loss 
by  fire  to  the  amoimt  of  $6,328.  The  total  value  of  the  lumber  on 
hand  was  $37,148.23.  Other  policies  were  in  existence  to  the 
amount  of  $14,000,  which  it  is  admitted  were  to  be  considered  in 
dividing  up  the  loss  among  the  insurers.  But  it  was  claimed  and 
admitted  that  the  pluintiffig  themselves  were  bound  to  carry  a 
further  amount  of  insurance  which  should  also  contribute,  and  the 
only  question  presented  by  the  record  is  how  much  they  should 
contribute.  It  depends  upon  a  written  clause  in  defendant's  policy, 
which  ran  as  follows: — 

*'  It  is  a  part  of  the  consideration  of  this  policy,  and  the  basis 
upon  which  the  premium  is  fixed,  that  the  assured  shall  maintain 
insurance  on  the  property  hereby  insured  by  this  policy,  to  the 
extent  of  four-fifths  of  the  actual  cash  value  thereof,  and  that,  failing 
so  to  do,  the  assured  shall  be  a  co-insurer  to  the  extent  of  such 
deficit,  and  in  that  event  shall  bear  his,  her,  or  their  proportion  of 
of  any  loss.  It  is,  however,  muttisilly  understood  and.  agreed,  that 
in  case  the  total  insurance  shall  exceed  four-fifths  of  the  actual  cash 
value  of  the  property  insured  by  this  policy,  the  assured  shall  not 
recover  from  this  company  more  than  its  pro-rata  share  of  the 
whole  actual  cash  value  of  such  property." 

In  the  present  case,  four-fifths  of  the  value  of  the  lumber  was 
$29,718.56.  The  combined  policies,  including  defendants',  amounted 
to  $19,000,  leaving  a  deficit  in  the  sum  agreed  to  be  kept  insured, 
of  $10,718.56.    The  defendants  insist  that  they  are  not  concerned 
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whether  plaintiff  insured  fully  in  other  companies,  or  carried  th 
insurance  themselves.  PlaintifTs  claim,  and  the  court  belo^  held 
that  defendant,  to  the  extent  of  $5,000,  was  bound  to  bear  h*ilf  o 
the  deficit,  so  as  to  be  a  co-insurer  with  plaintiffs  for  half  the  ainoun 
not  insured  elsewhere.  This  would,  in  the  present  case,  put  the 
defendant  practically  on  the  same  footing  as  if  it  had  insured  to  the 
amount  of  $10,359.28  instead  of  $5,000. 

The  only  basis  for  this  argument  is'  the  use  of  the  word  "co- 
insurers,"  which,  it  is  claimed,  made  defendant  and  plaintiffs  joint 
or  equal  insurers  to  the  amount  of  any  deficit  which  plaintiff  saw  fit 
to  leave  uninsured.  This  construction  appears  to  us  unnatural  and 
unreasonable.  It  nullifies  the  whole  effect  of  the  plaintiffs  agree- 
ment to  keep  up  insurance  to  the  amouat  of  four-fifths,  and  enables 
him,  by  violating  that  agreement,  to  throw  one-half  of  the  burden 
of  his  default  on  the  defendant,  which  can  have  no  means  of  pro- 
tecting itself  against  plaintiffs'  misconduct  In  the  present  case,  if 
plaintiffs  had  neglected  to  procure  any  additional  insurance  at  all, 
defendant,  pn  that  theory,  would  have  been  compelled  to  stand 
insurer  to  the  amount  of  over  $17,000,  and  consequently  been  bound 
to  pay  nearly  three-fifths  of  the  entire  loss. 

It  seems  to  us  the  meaning  of  the  clause  in  the  policy  is  very 
clear,  and  holds  plaintiffs  bound  either  to  procure  from  others,  or 
to  carry  themselves  insurance  to  the  extent,  with  defendant's  pohcy 
of  four-fifths  of  the  value  of  the  insured  property.  The  undertaking 
is  positive  and  unequivocal  that  they  shall  keep  the  property  insured 
to  that  extent,  and  that  they  shall  themselves  be  treated  as  insurers 
for  all  that  others  do  not  insure.  The  word  *'  co-insurers  '  means 
neither  more  nor  less  than  fellow  insurers,  and  is  used  to  put  plaint- 
iffs on  the  same  footing  with  other  insurers  who  issue  policies  and 
contribute  ratably  in  case  of  loss.  It  cannot  mean  that  defendants 
are  to  be  made  jointly  responsible  with  plaintiffs  for  any  default 
which  plaintiffs  see  fit  to  make.  All  persons  issuing  policies  en  the 
same  property  are  known  as  co-insurers,  and  they  are  never  jointly 
liable,  but  their  proportion  of  liability  depends  on  the  amount  which 
each  insures.  The  difference  between  what  was  actually  insured 
and  four -fifths  of  the  value  of  the  property  covered,  was  the  amount 
insured  by  plaintiffs,  and  for  which  they  became  in  the  language 
of  the  policy,  "co-insurers:"  Angell  on  Ins.,  Sec.  26-88  If  that 
word  is  at  all  ambiguous,  the  policy  shows  plainly  what  Wus  in- 
tended. The  judgment  rendered  below  was  excessive,  for  the 
Aason  that  it  made  defendant  bear  more  than  its  p<  trticn  of  the 


Digitized  by  VjOOQIC 


620  Report  of  Dedsums.  \July^ 

loss.  The  oomputation  acted  on  below  made  defendant  liable  orig- 
inally and  without  interest  for  $1,300.  The  proper  sum  was  $1,- 
064.73,  and  interest  on  that  to  the  date  of  the  finding  below  is 
$24.23,  making  the  proper  sum  due  them  $1,088.96.  The  judgment 
below  was  excessive  to  the  amount  of  $240.61. 

The  judgment  below  must  be  reversed  for  the  excess  over  $1,088.96 
and  affirmed  as  to  the  balance.  Defendant  will  recover  costs  of  this 
court. 
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SUPREME  COURT  OF  VERMONT. 

GenebalL  Tebm,  1885. 


GRANITE  STATE  MUT.  AID  ASS'N 

PORTER  &  DUBOIS,  CoMinssioNEBa 

Under  tbe  provisions  of  Sec.  3,607  R.  L.,  as  amended  by  No.  45  of  the  acts  of 
18^,  a  iiiutaal  or  co-operative  life  iiisiTTance  association  not  organized 
under  tbe  laws  of  Yermout,  is  not  entitled  to  a  license  to  transact  business 
unless  it  bas  assets  amounting  to  $100,0  :0,  and  as  niucb  more  as  is  neces- 
sary to  balance  its  outstanding  liabilities,  such  liabilities  computed  and 
sucn  assets  invested  as  provided  by  said  statute. 

Petitian  for  mandamus. 

The  petition  set  forth,  in  substance,  that  the  petitioner  was  a  cor- 
poration chartered  under  the  laws  of  the  State  of  New  Hampshire; 
that  it  was  organized  for  the  purpose  of  doing  life  insurance  busi- 
ness on  the  mutual  or  co-operative  plan;  that  it  had,  December,  1884, 
two  thousand  five  hundred  and  seventy-one  contributing  members, 
and  now  has  a  greater  number;  that  the  laws  of  New  Hampshire 
required  said  corporation  to  make  annual  returns,  under  oath,  of 
the  business  of  the  association,  which  requirement  it  had  complied 
with;  that  it  has  been  and  is  of  sufficient  ability  to  pay,  and  has 
paid  its  stated  benafits  in  full;  that  it  had  £led  with  the  secretary 
of  State  of  Vermont  all  the  stipulations  and  papers  required  by  the 
laws  of  Vermont  and  had  made  application  to  the  defendants  for  a 
license  to  transact  business  in  this  State,  and  had  tendered  the 
defendants  all  the  legal  fees  and  charges  for  the  granting  of  such 
license;  that  the  defendants  had  refused  to  issue  a  license  to  said 
company  and  solely  upon  the  ground  tliat  under  the  laws  of  Ver- 

Opiniou  filed.  May  1,  1886. 
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mont  it  had  not  sufficient  assets,  that  is  $100,000,  and  such  further 
assets  as  would  balance  the  outstanding  liabilities  of  said  company, 
to  entitle  it  to  a  license. 

The  prayer  was  that  a  writ  of  mandamus  issue  commanding  the 
defendants  to  issue  such  license. 

The  answer  of  the  defendants  admitted  all  the  allegations  of  the 
petition;  and  further  set  forth  that  in  the  opinion  of  ^e  defendants, 
they  were  not  authorized  to  issue  such  license. 

C.  B.  &  C.  F.  Eddy,  for  petitioner. 

There  is  no  controversy  as  to  matters  of  fact  in  this  case. 

The  answer  admits  all  the  material  allegations  of  the  petition. 

The  only  question  for  this  couL*t  is  as  to  the  interpretation  of 
Sec.  3,607  R  L.  as  amended  by  No.  45  of  the  acts  of  1884.  (Statute 
referred  to  quoted.) 

This  action,  before  the  amendment,  clearly  defined  the  "co- 
operative insurance  companies,  associations,  or  societies,"  not  organ- 
ized under  the  «laws  of  this  State,  that  were  not  authorized  to 
transact  the  business  of  such  *^  companies,  etc."  in  this  State. 

The  enactment  was  that  such  a  company  "  shall  not  transact  the 
business  of  such  a  company  in  this  State,  unless  it  has  assets 
amounting  to  one  hundred  thousand  dollars,  invested,  etc." 

The  word  *•  unless  "  and  the  words  following  it,  open  the  door  and 
make  it  lawful  for  such  company,  association,  or  society,  to  transact 
their  business  in  this  State,  if  qualified  by  assets  as  described.  It 
was  clearly  the  legislative  intent  by  the  amendment  put  into  this 
section  by  the  act  of  1884,  to  make  it  lawful  for  another  class  of 
companies  to  transact  their  business  in  this  State.  The  language 
used  admits  of  no  other  construction;  it  clearly  and  unmistakably 
defines  the  other  class,  and  demands  certain  described  qualifications 
— ^not  in  ai^iiition  to  the  requisites  described  in  the  original  section, — 
but  in  lieu  thereof. 

The  first  word  of  the  amendment,  "  or,"  has  its  significance  in 
connection  not  only  with  what  follows  it  but  with  the  word  '*  unless" 
in  the  originalsection,  to  which  it  refers.  "  Or  "  is  a  connective,  and  it 
and  the  provisions  following  it  clearly  mark  an  alternative. 

The  provisions  preceding  *•  or  "  in  the  original  section,  define  one 
class  of  such  ''companies,  etc."  and  the  following  provisions  as 
clearly  and  unmistakably  define  another  class,  that  are  authorized 
to  transact  business  in  this  State. 

There  is  no  ambiguity.    There  is  nothing  for  the  court  but  to 
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declare  the  plain,  tineqtiivocal  meaning  of  the  language  of  the  entire 
section:    Blair  ys.  Ellsworth,  55  Yt,  418. 

Pitkin  &  Huse  for  the  Defendants, 

ROYCE,  C.  J. 

The  only  question  presented  in  this  case  is  the  construction  to  be 
giYen  to  Sec.  3,607  R  L.,  as  amended  by  No.  45  of  the  acts  of  1884. 
Before  amendment,  that  portion  of  Sec.  3,607  which  is  applicable, 
read  as  follows:  "A  mutual  insurance  company  or  co-operatiYe 
insurance  company,  association,  or  society,  not  organized  under  the 
laws  of  this  Stiite,  shall  not  transact  the  business  of  such  company 
in  this  State  unless  it  has  assets  amounting  to  one  hundred  thou- 
sand dollars,  iuYested  in  securities  readily  couYertible  into  cash,  not 
less  than  one-half  of  which  is  inYested  in  cash  securities  other  than 
mortgages  of  real  estate,  nor  unless  it  has  such  assets  equal  to  its  out- 
standing lialilities,  including  re-insurance,  to  be  estimated  as  in  the 
case  of  joint-stock  insurance  companies  aboYe  named,  and  including 
the  amount  of  guaranty  capital  as  a  liability;  nor  until  the  laws  of 
this  State  relating  to  insurance  companies  of  other  States  haYe  been 
compUed  with,"  etc.  The  clear  import  of  this  language  is  that  in 
order  to  entitle  it  to  a  license  to  conduct  business  in  this  State,  as 
proYided  in  Sec.  3,611  R  L.,  the  applicant  company  must  show 
assets  to  the  amount  of  at  least  $100,000,  and  so  much  more  as  may 
be  necessary  to  balance  its  outstanding  liabihties,  such  liabilities  to 
be  computed,  and  such  assets  to  be  inYested,  as  is  proYided  in  the 
section. 

It  is  well  known  that  in  mutual  fire  insurance  companies  ordina- 
rily, if  not  uniYersally,  the  bulk  of  assets  consists  of  premium  notes, 
and  as  the  amount  of  these  is  graded  according  to  the  amount  of 
insurance  m  force,  this  language  is  obYiously  adapted  to  that  class 
of  companies;  and  as  mutual  life  companies  accumulate  assets  in 
proportion  to  the  business  transacted,  it  is  equally  applicable  to 
them.  Its  requirement  is  simply  that  the  company  shall  be  of  such 
standing  and  consequence  that  it  can  show  at  least  $100,000  of 
assets,  and  that  the  iuYestment  of  its  assets  and  proportion  of  re- 
sources and  liabilities  shall  conform  to  the  standard  established  by 
the  law.  With  co-operatiYe  insurance  companies  the  conditions  are 
different.  Beyond  such  paid-up  capital  or  reseire  fund  as  they 
may  haYe,  if  any,  the  amount  of  their  tangible  assets  is  ordinarily 
inconsiderable  if  not  entirely  absent.  They  are  simply  based  on 
the  mutual  agreement  of  the  members  of  the  association  to  respond 
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to  assesBments  for  the  paTment  of  losses  in  such  manner  as  is  pro- 
vided by  the  rules  of  the  company  or  association,  and  the  failure  to 
do  this  operates  to  cancel  the  insurance  of  the  member  so  failing  to 
perform  his  part  of  the  mutual  agreement  In  the  case  of  a  co- 
operative company,  then,  supposing  it  to  have  a  paid-up  capital  or 
reserve  fund  of  $100,000,  whenever  its  liabilities  exceeded  that 
amount,  upon  the  basis  prescribed  by  the  law,  it  would  ordinarily 
become  impossible  for  it  to  comply  with  Sec.  3,607  so  as  to  establish 
its  right  to  a  license;  and  the  larger  its  membership  and  corre- 
spondingly stronger  its  real  condition,  the  wider  the  breach,  because 
the  larger  the  membership  the  larger  would  become  its  liabilities, 
with  no  corresponding  increase  in  any  kind  of  assets  recognized  by 
the  law. 

A  consideration  of  this  stat«  of  affairs  strongly  suggests  that  the 
amendment  of  1884  was  intended  to  remedy  it,  by  providing  for  the 
recognition  of  this  intangible  class  of  assets — ^namely,  paying  mem- 
bership. But  to  assume  that  the  legislature  intended  to  dispense 
with  all  requirement  for  auy  other  kind  of  assets,  would  involve  the 
proposition  that  it  intended  to  permit  foreign  insurance  companies 
to  do  business  in  this  State  under  regulations  which  would  subject 
the  citizen  who  might  insure  in  them  to  the  risk  of  having  his  claim 
for  a  loss  out  down  by  whatever  amount  of  deficit  there  might  hap- 
pen to  be  on  account  of  the  failure  of  members  to  respond  to  their 
assessments,  without  any  convenient  or  certain  remedy.  Such  a 
condusiou  would  be  entirely  at  variance  with  the  policy  of  the  leg- 
islature as  shown  by  the  various  successive  enactments  upon  this 
subject,  all  of  which  have  plainly  had  in  view  the  more  complete 
protection  of  the  rights  of  citizens  insuring  in  non-resident  com- 
panies; and  so  far  from  requiring  it,  the  language  and  grammatical 
construction  of  the  saction,  as  amended,  are  clearly  against  it. 

The  provisions  of  the  amendment  are  plainly  alternative  only  with 
the  clause  immediately  preceding,  and  do  not  refer  back  to  that 
which  requires  assets  amounting  to  $100,000.  The  section  as 
amended,  permits  the  granting  of  a  license  to  a  mutual  co-opera- 
tive company  having  assets  of  at  least  $100,000,  and  which  shows 
whatever  amount  in  addition  thereto  may  be  necessary  to  balance 
its  liabilities  as  ascertained  in  the  manner  prescribed,  or  a  com* 
pHance  with  the  conditions  prescribed  in  the  amendment. 

The  petition  is  dismissed  without  cost& 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Appeal  from  Decree  of  Common  Pleas  of  (he    County  of  Centre,  in 

Equity* 


LEBANON  MUTUAL  INS,  CO.] 

ERB.«         ) 

Where  a  defendant  in  an  execution  has  had  a  trial,  and  has  failed  to  make  a 
defense  which  he  might  have  made  under  the  pleadings  iu  the  cause,  he 
cannot  after  judgment  duly  entered,  seek  relief  by  an  injunction  staying 
the  collection  thereof,  unless  prevented  from  making  tbe  defense  on  the 
trial  by  the  action  of  the  plaintiff. 

Ignorance  of  the  defendant  will  afford  no  relief,  if  that  ignorance  resulted 
from  neglect  in  not  taking  proper  steps  to  obtain  information. 

Adam  Hoy,  for  Appellants, 

HAsnNOs  &  Eeedeb  and  John  H.  Obvis,  for  Appellees. 

This  is  an  appeal  by  the  Lebanon  Mutual  Insurance  Company 
from  the  order  and  decree  of  tbe  court  of  common  pleas  of  Centre 
County,  dissolying  and  setting  aside  a  preliminary  injunction. 

In  the  early  part  of  May,  1882,  John  Erb  applied  to  an  insurance 
firm  at  Phillipsburg,  Pa.,  for  a  policy  of  insurance  upon  a  tannery 
building,  engine,  boiler,  and  machinery  at  Port  Matilda.  A  member 
of  this  firm  visited  the  property  and  made  a  personal  examination 
and  suiTey  of  the  same,  after  which  the  agent  filled  out  an  applica- 
tion for  $1,000  insurance,  -which  John  Erb  signed.  In  due  time 
the  policy  in  question  was  delivered  to  John  Erb. 

*  From  JBattem  Reporter, 
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On  the  night  of  August  10, 1882,  the  premises  insured  were  to- 
tally destroyed  by  fire.  On  August  13,  1882,  notice  was  sent  to  the 
company  of  the  loss.  No  answer  was  returned  to  this  notice  untfl 
the  24th  of  August,  when  the  company  informed  Erb  that  they  de- 
nied all  liability,  for  the  reason  that  the  company  had  never  received 
the  premium.  On  September  6th,  formal  proofs  of  loss  were  made 
out  and  sent  by  mail  to  the  company,  which  proofs  were  duly  re- 
ceived. To  this  and  subsequent  communications  the  company  re- 
turned the  same  general  reply,  that  they  would  not  recognize  the 
claim. 

October  18, 1882,  Erb  sued  the  company  and  recovered  a  judg- 
ment of  $1,090,  on  February  20,  1884. 

On  March  4,  1884,  a  writ  of  error  to  the  supreme  court  was  filed. 
On  February  16, 1885,  a  judgment  of  non  pros,  was  entered  in  said 
writ  of  error,  because  the  recognizance  did  not  contain  a  condition 
for  the  return  to  the  court  below  of  the  record  with  the  remittitur,  as 
provided  by  the  act  of  Assembly  of  8th  June,  1881.  On  17th  Febru- 
ary, 1885,  a  remittitur,  with  the  record  from  the  supreme  court,  was 
filed  in  the  court  of  common  pleas  of  Centre  County,  and  on  the 
same  day,  a  writ  of  testatum  fieri  facias  was  issued  on  said  judgment, 
directed  to  the  sheriff  of  Lebanon  County. 

On  the  16th  April,  1885,  a  bill  in  equity  was  filed  in  the  common 
pleas  of  Centre  County,  against  John  Erb  et  aL,  alleging  in  sub- 
stance, that  the  defendant  John  Erb  set  fire  to  and  burned  the  in- 
sured property  for  the  purpose  of  obtaining  the  insurance,  and  that 
this  alleged  fact  was  not  known  to  the  company  until  more  than  a 
year  after  the  trial  of  the  cause.  An  injunction  was  asked  to  restrain 
the  sheriff  from  executing  the  testatum  fi.  fa.,  with  a  prayer  to  open 
judgment,  and  grant  a  new  trial  and  further  relief.  On  the  16th  of 
April,  1885,  a  special  injunction  was  granted.  On  May  8, 1885,  the 
answers  of  John  Erb  and  Elizabeth  J.  Erb,  denying  every  material 
allegation  of  the  bill,  were  filed,  and  on  the  same  day  the  motion  to 
continue  the  injunction  was  argued.  On  May  11,  1885,  the  prelim- 
inary injunction  was  dissolved  and  set  aside,  the  common  pleas  de- 
livering the  following  opinion  : — 

"  As  appears  from  the  contents  of  complainant's  bill,  John  Erb  on 
the  18th  day  of  October,  1882,  instituted  an  action  of  covenant  on  a 
policy  of  insurance  issued  by  the  complainant  in  this  bill  to  the  said 
John  Erb.  Due  and  legal  service  was  made  upon  the  Lebanon  Mu- 
tual Insurance  Company,  and  it,  by  counsel  regularly  employed  for 
that  purpose,  entered  of  record  an  appearance  and  plea  in  said  suit. 
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The  suit  thus  begun  came  on  for  trial  on  the  7th  of  February,  1884, 
before  Rrebs,  P.  J.,  of  the  forty-sixth  district,  in  special  court,  and 
was  tried  before  a  jury,  and  a  verdict  rendered  in  favor  of  the  plaint- 
iff, John  Erb,  in  the  sum  of  $1,090»  and  subsequently  a  writ  of  error 
taken  to  the  supreme  court  on  the  16th  of  February,  1886,  was  non 
prossed  and  the  record  remitted,  and  testatum  fieri  facias  issued  to 
Lebanon  County,  Fa.,  to  Frank  B.  Boeshore,  high  sheriff,  command- 
ing him  to  execute  the  same.  The  grounds  of  this  application  for 
an  iujunction  are  that  the  defendant  John  Erb  set  fire  to  and  burnt 
the  building  insured  with  intent  to  defraud  the  insurauce  company, 
and  that  at  the  time  of  the  trial  they  had  no  knowledge  of  this  al- 
leged fact;  and,  secondly,  that  he  testified  falsely  as  to  the  owner- 
'ship  of  the  property  insured  at  the  time  of  the  trial,  and  that  by  rea^ 
son  of  these  two  alleged  acts  on  his  part  he  committed  a  fraud  upon 
the  complaisant,  and  that  it  is  against  conscience  to  permit  the 
plaintifi  in  that  judgment  to  collect  the  same,  for  these  reasons. 
There  is  no  hard,  unbending  rule  which  limits  the  equitable  power  of 
the  court  to  interfere  with  and  stay  by  injunction  the  collection  of  a 
judgment  But  whether  or  not  the  court  shall  do  so,  depends  upon 
the  clear  and  undoubted  proof  of  facts,  which  would  render  the 
collection  of  a  judgment  unconscionable  and  inequitable,  and  the 
additional  reason  that  the  defendant  in  the  judgment  has  had  no 
opportunity  to  show  the  same,  or  in  other  words,  has  not  had  ''  a 
day  in  court"  Where  a  defendant  in  an  execution  has  had  a  trial, 
and  has  faUed  to  make  a  defense  which  he  might  have  made  un^er 
the  pleadings  in  the  cause,  he  cannot  after  judgment  duly  entered 
seek  relief  by  an  injunction  staying  the  collection  thereof,  unless  it 
clearly  appears  that  he  was  prevented  by  the  action  of  the  plaintiff  in 
the  judgment  from  making  the  defense,  which  would  have  produced 
a  different  result  if  it  had  been  made  at  the  trial,  or  at  least  ou^ht  to 
have  produced  a  different  result  The  ignorance  of  the  defendant 
will  afford  no  relief,  if  that  ignorance  resulted  from  neglect  in  not 
taking  proper  steps  to  obtain  information.  The  ti-ue  rule,  we  be- 
lieve, is  that  a  judgment  w'll  not  be  restrained  by  injunction,  where 
Eteps  have  been  omitted,  which  ought  to  have  been  taken,  or  where 
ignorance  is  mixed  up  with  neghgence.  In  support  of  this  rule  we 
refer  to  Cheney  va  Wright^  7  Fhila.,  431;  Hetzell  vs.  Bentz,  8  Phila., 
261;  Wintar  vs.  McManes,  64  Penn.  St,  318.  A  judgment  will  not 
be  enjoined,  however  plainly  it  may  appear  that  the  complainant 
had  a  good  legal  defense,  which  was  not  presented  or  considered 
through  the  oversight  of  counsel,  or  the  error  of  the  judge,  or  from 
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failare  on  part  of  the  defendant  to  collect  the  evidence  in  due  season 
and  present  it  in  a  way  to  be  available :  Duckworth  va  Duckworth, 
35  Ala.,  70;  Becker  yb.  Elkins,  1  Johns.,  466;  Marine  Ins.  Co.  vs. 
Hodgson,  7  Cranch,  382;  Windwart  vs.  Allen,  13  Md.,  196;  K^tz  va 
Moore,  id.,  566;  Hendrickson  va  Hinckley,  17  How.,  445. 

Tried  by  these  well-established  rules,  how  does  the  complainant's 
application  stand?  The  separate  answers  filed  by  the  defendants 
flatly  contradict  all  the  material  averments  of  the  complainant's  bill 
and  the  evidence  by  the  ex  parte  affidavits  offered  in  support  of  the 
complainant's  bill  can  at  most  raise  a  suspicion  that  the  plaintiff  in 
the  judgment  set  fire  to  the  building  to  defraud  the  complainant 
company.  We  could  not  consider  the  question  of  the  ownership  of 
the  property,  because  that  was  fully  tried  by  and  before  the  jury, 
and  it  is  "  res  adjudicata,"  and  if  we  were  to  establish  a  precedent 
by  interfering  with  and  enjoining  the  collection  of  this  judgment 
upon  grounds  of  suspicion  only,  we  would  open  the  very  floodgates 
of  perjury. 

We  are  unable  to  find  sufficient  evidence  in  the  affidavits  sub- 
mitted which  would  justify  us  in  granting  a  new  trial  were  there  an 
application  of  that  nature  upon  motion  made  after  verdict  and  be- 
fore judgment  entered,  and  if  we  would  not  be  justified  in  granting 
a  new  trial  we  surely  are  not  justified  in  continuing  the  preliminary 
injunction. 

Peb  Ctjeiam  :  We  see  nothing  in  this  record  to  convict  the  court 
of  error  in  dissolving  the  preliminary  injunction,  nor  in  refusing  to 
open  the  judgment 

Decree  affirmed,  and  appeal  dismissed  at  the  cost  of  the  appellanta 
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UNITED  STATES  CIRCUIT  COURT 

FOR  THE  DISTRICT  OP  KENTUCKY. 


SUPREME  LODGE  KNIGHTS  OF  HONOR  ] 
vs. 

REBECCA  M.  MORGAN.* 

A  certificate  issued  by  a  beneficial  society,  payable  to  the  wife  of  a  member 
by  Dame  canuot)  be  willed  by  him  to  another  woman  who  might  have  sup- 
posed herself  to  be  his  wife. 

Whether  a  pavment  made  by  o£Scers  of  a  subordinate  lodge  was  a  payment 
by  such  lodge  or  by  the  grand  lodge  in  another  State,  held  to  be  a  ques- 
tion of  fact  to  determine  Irom  the  evidence  as  to  whether  such  subordinate 
lodge  had  thus  accepted  its  charter  firom  the  grand  lodge. 

The  Jurisdiction  of  a  United  States  court  must  depend  upon  which  body  was 
liable  and  made  the  payment. 

John  Milbubh,  for  Plaiviiff. 

Messrs.  Ayebs  &  GiVENs,/c>r  Defendant. 

Charge  by  Babb,  J. 
.   In  ibis  case  that  you  have   heard  the  past  few  days,  of  the 
Supreme  Lodge  Knights  of  Honor  against  Rebecca  M.  Morgan,  I 
have  concluded  to  ask  you  to  find  a  general  verdict^  and  also  to 
answer  certain  questiona 

The  plaintilf  in  this  case,  the  Supreme  Lodge  Knights  of  Honor, 
acting  under  and  in  yirtue  of  an  incorporation  by  the  State  of  MUh 
souri,  sues  the  defendant  to  recover  $2,000,  which  they  say  was 
paid  to  her  on  a  mistaken  idea,  upon  false  representations  or  untrue 
representations  that  the  defendant  was  the  widow  of  Mr.  Morgan 
and  entitled  to    the  benefit,  the  $2,000    benefit   which   Louisville 

*  Oterg*  daUveiMl,  March  20, 1886.  ^ 
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Lodge  No.  2  of  the  Knights  of  Honor  of  this  city  were  liable  for 
to  Robert  Morgan. 

The  question  arises  first,  whether  or  not  the  Missouri  corpora- 
tion, that  is  to  say,  the  Supreme  Lodge  of  the  Knights  of  Honor 
organized  in  Missouri,  paid  this  money  or  whether  it  was  paid 
under  the  authority,  and  by  the  Knights  of  Honor  acting  under 
the  charter  of  the  Kentucky  corporation.  If  it  was  under  the 
Kentucky  corporation,  then  this  court  has  no  jurisdiction  of  the 
matter,  and  the  plaintiff  in  this  action  cannot  recover.  The  claim 
of  the  plaintiff  is,  that  they  paid  the  defendant  wrongfully  without 
her  having  legal  right  to  $2,000,  and  they  seek  to  recover  it  The 
question  of  who  was  liable  to  Morgan  under  the  certificate,  or  who 
is  now  liable,  if  there  be  a  liability,  to  Louise  J.  Morgan,  is  a  ques- 
tion not  before  you  in  this  case.  The  question  of  fact  is,  whether 
the  defendant  Rebecca  M.  Morgan  was  entitled  to  recieive  the 
money  from  the  Missouri  corporation.  If  she  was  not,  then  if  the 
Missouri  corporation  paid  her,  and  if  it  did  pay  her  wrongfolly,  that 
is  to  say,  vrithout  her  having  a  legal  right,  then  the  plaintiff  is  en- 
tied  to  recover. 

You  remember  the  facts  are  presented,  and  there  is  no  conflict  of 
evidence  as  to  the  fact  that  there  was  in  1881,  a  benefit  certificate 
issued,  and  that  certificate  is  presented,  and  it  is  payable  at  the 
death  of  Morgan  to  Louisa  J.  Morgan,  whose  deposition  was  read 
to  you.  Now,  as  a  matter  of  law  I  instruct  you  that  though  the 
defendant  may  have  been  married  without  aity  fault  of  hers,  with- 
out knowledge  that  the  wife  of  Morgan  was  living,  and  though 
there  may  have  been  also  a  will  which  has  been  exhibited  to  you, 
which  is  competent  evidence  in  one  sense,  that  is,  competent  evi- 
dence to  show  an  effort  on  the  part  of  Morgan  to  will  this  certificate 
and  this  benefit  away;  still,  as  a  matter  of  law,  he  had  no  right  to 
will  it  away.  He  may  have  had  some  right  of  indication  indeed,  of 
changing  the  direction  of  the  benefit,  but  there  is  nothing  here  to 
show  that  he  exercised  that  right  according  to  the  laws  of  the  order 
or  according  to  law.  The  certificate  itself  having  been  issued  to 
Louise  J.  Morgan,  payable  to  her  at  the  death  of  Robert  Morgan, 
she  is  entitled  to  it  as  the  facts  stand  before  you  now,  and  therefore, 
Rebecca  M.  Morgan  the  present  defendant  had  no  right  to  receive 
$2,000  in  discharge  of  this  benefit. 

Now,  the  question  arises  for  your  consideration,  who  paid  the 
$2,000.  There  is  no  contrariety  of  evidence  as  to  the  officers  who 
paid  it^  or  the  manner  of  payment    The  question  arises  as  to  the 
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Supreme  Lodge  of  the  Knights  of  Honor  who  paid  it,  whether  at 
the  time  of  payment  in  July,  1886,  they  acted  under  the  authority 
of  the  Missouri  corporation,  or  of  the  Kentucky  corporation.  If 
they  acted  under  the  authority  of  the  Kentucky  corporation,  why 
then  the  plaintiff  is  not  entitled  to  a  verdict  in  this  court  and  in  thi§ 
case,  because  the  defendant  and  the  Kentucky  corporation  are  citi- 
zens of  the  same  State,  and  therefore  this  court  has  no  jurisdiction. 
The  act  of  incorporation  is  regular  according  to  the  Missouri  law 
which  was  exhibited  to  you,  and  the  question  of  fact  remains  for 
you  to  ascertain  whether  or  not  the  Supreme  Lodge  of  the  Knights 
of  Honor  in  July,  1885,  and  in  this  payment,  acted  under  the  Mis- 
souri incorporation  or  the  Kentucky  incorporation,  and  upon  that 
question  of  fact  turns  your  verdict. 

To  bring  the  matter  more  definitely  to  your  mind,  of  course  if 
you  find  for  the  defendant,  you  will  say  that  we  of  the  jury  find  for 
the  defendant  simply.  If  you  find  for  the  plaintiff,  you  will  say  that 
we  of  the  jury  find  for  the  plaintiff  in  the  sum  of  $2,000,  and  you 
may  give  interest  from  the  time  of  the  filing  of  this  suit  if  you 
desire,  or  you  may  not.  That  was  August  6th,  1885.  I  a^k  the 
jury  these  four  questions  which  will  get  them  to  answer  so  that 
we  will  know  exactly  their  view  of  the  matter. 

1.  What  amount  of  money,  if  any,  was  paid  the  defendant  Be- 
becca  M.  Morgan  by  the  Supreme  Lodge  Knights  of  Honor,  and 
if  paid  when  was  it  paid  ? 

In  regard  to  that,  there  is  no  contrariety  of  evidence.  Perhaps 
counsel  might  agree  upon  an  answer  to  that  question.  I  thought  it 
was  best  to  ask  the  jury  the  amount 

2.  Was  or  not  said  defendant  Bebecca  M.  Morgan  legally  en- 
titled to  the  money  thus  paid,  by  the  Supreme  Lodge  Knights  of 
Honor? 

You  have  heard  what  I  have  said  upon  that  subject. 

3.  Had  or  not  the  Supreme  Lodge  Knights  of  Honor  accepted 
the  charter  granted  under  the  laws  of  the  State  of  Missouri  prior 
to  the  payment  of  the  money  in  July,  1885,  to  the  defendant? 

You  remember  the  evidence  upon  that  subject,  and  there  was  a 
charter  exhibited  before  you  dated  in  1884,  June,  1884.  Now  the 
question  is,  whether  the  Supreme  Lodge  Knights  of  Honor  had  ac- 
cepted  prior  to  July,  1885  ? 
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4.  Were  the  officers  or  officer  who  made  the  payment  to  defendant 
Bebecca  M.  Morgan  acting  in  making  said  payment  under  a  charter 
of  the  Supreme  Lodge  Eni^bts  of  Honor  granted  by  the  State  of 
Kentucky,  or  under  a  charter  granted  by  the  State  of  Kentucky,  or 
under  a  charter  granted  under  the  laws  of  the  State  of  Missouri  ? 

You  heard  the  evidence  in  that  respect  You  have  heard  the 
statements  of  the  officers  who  made  the  payment,  how  they  made 
it  and  all  about  it.  You  have  heard  the  various  statements^  and  it 
ib  fcr  you  to  say  whether  in  malting  this  payment  those  officers 
acted  under  and  in  virtue  of  the  charter  granted  by  the  State  of 
Kentucky,  or  by  virtue  of  the  charter  granted  by  the  btate  of  Mis- 
souri You  will  find  a  general  verdict  either  for  the  plaintiff  or  the 
defendant,  and  will  answer  these  questions. 

Tiie  jury  rendered  a  verdict  in  favor  of  the  plaintiff  and  answered 
the  special  questions  in  favor  of  the  plaintiff  as  a  Missouri  cor- 
poration. 

'  -  KoTE. — This  decision  was  final,  the  case  not  being  appealable. 
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SUPREME  COURT  OF  IOWA. 


Appeal  from  Clinlon  District  CourL 


HATTDE  A.  DAVIS,  JppeUee,  ] 

vs. 
IOWA  STATE  INS.  CO.* 

By  absolute  interest  in  an  hisnrance  policy  is  meant  an  estate  in  fee  simple, 

not  a  life  estate. 
The  property  was  conveyed  to  the  insnred  as  a  life  estate,  and  at  her  death 

to  vest  in  her  children,  but  in  the  absence  of  children  was  to  revert  to  tbe 

grantor. 
Heldf  That  the  interest  of  the  insured  was  not  absolute,  and  where  the  policy 

provided  that  in  such  case  it  should  be  forfeited,  there  could  be  no 

recovery. 

Cbaig,  Colueb  &  Cbaig  and  E.  S.  Bailt,  for  Appellant. 
Geobge  B.  Young  and  A  Howat,  for  Appellee. 

Beck,  C.  J. 

1.  The  policy  contained  a  clause  providing  that  certain  conditions 
printed  upon  the  back  of  it  constituted  a  part  thereol  One  of  these 
conditions  is  in  the  following  language:  "  If  the  interest  of  the  prof^ 
ertj  to  be  insured  be  a  leasehold  interest,  or  other  interest  not 
absolute,  it  must  be  so  stated  in  the  policy,  otherwise  the  same  sljail 
be  void."  The  policy  also  referred  to  the  application  of  the  assured 
as  forming  a  part  thereof.  In  this  application  she  stated  that  no 
person,  other  than  herself,  was  interested  in  the  property. 

The  plaintiff's  title  is  based  upon  a  deed  of  which  the  following 

*  Opluion  filed,  D«ctmber  11,  i8b6.  '  ~~     "  ^ 
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are  the  material  points:  "  This  deed  of  bargain  and  sale,  made  and 
executed  the  twenty-first  day  of  November,  A.  D.  1881,  by  and 
between  Raphael  Einehammer  and  Julia  A.  Einehammer,  his  wife, 
of  the  county  of  Clinton  and  State  of  Iowa,  parties  of  the  first  part, 
and  Hattie  A.  Davis,  of  the  same  place,  as  party  of  the  second  part, 
witnesseth,  that  the  said  parties  of  the  first  part,  for  and  in  consid- 
eration of  the  sum  of  eight  thousand  dollars  in  hand  paid  by  the  said 
party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged, 
have  granted  and  sold,  and  do  by  these  presents  grant,  bargain,  sell, 
convey,  and  confirm  unto  the  said  party  the  real  estate  situated  in 
the  county  of  Clinton  and  State  of  Iowa,  and  known  and  described 
as  follows,  to-wit  [here  follows  description  of  property] ;  -the  inten- 
tion being  to  convey  to  Hattie  A.  Davis  a  life  estate  in  said  real 
estate,  and  at  her  death  to  then  vest  the  title  in  her  children,  thai;  is 
to  say,  the  children  of  her  body, — and  if  there  should  none  survive 
her,  then  the  said  real  estate  shall  revert  to  the  said  R  Einehammer, 
or  to  whomsoever  he  may  convey,  or  direct  the  same  to  be  con- 
veyed, to  have  and  to  hold  the  aforegranted  premises,  with  all  the 
appurtenances  there  belonging  unto  the  said  second  party.  The  said 
B.  Einehammer  hereby  covenanting  for  himself,  his  heirs,  executors, 
and  administrators  that  the  aforegranted  premises  are  free  from  any 
incumbrance,  except  a  mortgage  to  the  Perpetual  Building  Asso- 
ciation, of  Clinton,  Iowa,  which  said  grantee  assumes  and  agrees  to 
pay;  that  he  has  full  right,  power,  and  authority  to  sell  the  same, 
and  he  will  warrant  and  defend  the  title  unto  the  second  party 
against  the  claim  of  all  persons  whomsoever  lawfully  claiming  the 
same;  and  the  said  Julia  A.  Einehammer  hereby  releases  and  relin- 
quishes all  her  share  of,  and  right  of  dower  in  and  to,  the  above- 
granted  and  described  premises." 

2.  It  becomes  a  material  question  for  our  determination  whether 
plaintiff  held  an  "  absolute  interest "  in  the  property  insured.  By 
the  term  *'  absolute  interest  *'  we  understand  a  complete  and  perfect 
interest,  not  an  estate  for  years  or  for  Hfe, — an  estate  in  fee  simple, — 
is  meant.  Counsel  for  the  respective  parties  seem  to  concur  in 
this  view. 

But  plaintiff's  counsel  insist  that  the  deed  to  plaintiff  does  not 
convey  such  a  title;  the  clause  thereof  declaring  the  intention  of  the 
grantor,  being  not  of  the  habendum  part  of  the  deed,  nor  of  the 
description  of  the  estate  conveyed.  But  it  is  in  fact  found  in  what 
is  called  the  *'  premises  "  of  the  deed,  which  contains  a  description 
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of  the  property  conveyed  and  the  estate  granted.  The  dause  of  the 
deed  describing  the  estate  granted  in  unmistakable  hinguage  de- 
clares that  the  intention  of  the  grantor  was  to  convey  a  life  estate. 
That  clause  is,  in  fact,  a  description  of  the  interest  granted,  and 
limits  it  to  an  estate  for  life.  The  deed  is  not  a  conveyance  of  an 
estate  in  fee  simple,  with  a  limitation  inconsistent  with  the  grant,  as 
is  the  case  with  the  deed  in  Case  vs.  Dwire,  60  Iowa,  442;  s.  c.  15 
N.  W.  Bep.,  265.  It  is  a  conveyance  of  a  life  estate,  and  nothing 
more.  We  are  unable  to  see  how  the  description  of  the  interest 
conveyed  could  be  more  plainly  expressed  than  is  done  in  this 
deed.  We  discover  nothing  in  the  cases  cited  by  plaintiffs  counsel 
in  conflict  with  this  conclusion.  Green  Bay  Co.  vs.  Hewett  (55  Wis., 
96;  s.  c  12  N.  W.  Bep.,  382)  is  relied  upon  by  plaintiff's  counsel  to 
support  his  conclusions.  In  that  case  there  was  a  conflicting  de- 
scription of  the  property  conveyed,  not  of  the  estate  granted.  The 
deed,  being  a  quitclaim,  purports  to  convey  all  the  grantor's  interest 
in  certain  land.  Another  subsequent  clause  further  declares  that 
the  interest  intended  to  be  conveyed  was  the  same  the  grantor  had 
acquired  under  a  sheriff's  deed.  He  hdld  an  undivided  half  of  the 
land  under  that  deed,  and  the  other  half  from  a  different  source. 
We  need  not  determine  whether  the  decision  of  the  case  is  in 
accord  with  principles  of  the  law.  It  is  distinguished  from  this 
case  by  its  facts. 

3.  The  plaintiff  holding  not  the  absolute  interest, — the  fee-simple 
title,— but  a  life  estate,  the  condition  of  the  policy  declaring  that 
if  her  interest  was  not  disclosed  the  policy  shall  be  void  is  brokeiCi, 
and  by  the  terms  of  the  policy  no  recovery  can  be  had.  No 
waiver  of  this  breach  is  claimed. 

4  Much  is  said  in  argument  upon  the  question  whether  the 
declaration  of  plaintiff  in  her  application  as  to  her  interest  in  the 
property  operates  as  a  warranty.  We  need  not  pursue  this  subject, 
as  we  find  a  breach  of  an  express  condition  of  the  policy  which 
defeats  recovery.  In  our  opinion,  the  district  court  erred  in  hold- 
ing that  plaintiff  was  entitled  to  recover  upon  the  undisputed  facts 
of  the  case  relating  to  the  estate  of  plaintiff  and  the'  condition  of  the 
policy.    Beveised. 
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SUPEEME  COURT  OF  IOWA. 


C.  H.  STENNETT,   Appellant^ 

PENNSYLVANIA  PHtE  INS.   (X)*j 

The  mere  fact  that  a  witness  is  an  aeent  does  not  qaalify  him  to  testify  as  an 

expert  concerning  increase  of  risk.    He  mast  be  experienced  through  his 

dnties  in  passing  upon  risks. 
Knowledge  acquired  by  the  agent  concerning  the  nature  of  the  title,  and 
'.that  foreclosure  proceedings  were  pending  sis  months  previous,  cannot 

be  alleged  as  knowledge  of  the  condition  of  the  ownership  when  acting  as 

agent  in  issuing  the  policy. 

R  W.  Babgeb  and  Jukein  &  Deemeb,  for  Appellant. 
C.  K  RicHABDs  and  S.  MoPhebson,  for  Appellee, 


'  >'  Adams,  C,  J. 

1.  The  property  was  insured  January  8,  1884,  as  a  saloon  for  the 
sale  of  wine  and  beer.  After'  the  law  took  effect  prohibiting  the 
sale  of  wine  and  beer  the  use  of  the  building  as  a  saloon  was  discon- 
tinued, but  the  occupant  proceeded  to  use  it  as  a  gambling-heuse. 
The  policy  provided  against  any  change  of  use  which  shotdd  in- 
crease the  risk.  The  defendant  averred  in  its  answer  the  change  of 
xise  as  an  increase  of  risk,  and  offered  to  show  by  one  Henry,  as  an 
insurance  agent,  that,  in  his  opinion,  the  use  in  question  involved  an 
increase  of  risk.  The  court,  however,  excluded  the  evidence  upon 
the  ground  that  the  subject  was  not  one  upon  which  expert  testi- 
mony was  admissible.    The  ruling  is  assigned  as  error. 

As  to  whether  expert  testimony  upon  such  a  subject  is  admissi- 

•  DMiaion  rendered,  April  23, 1886. 
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ble  there  appears  to  be  some  conflict  in  the  aathorities.  In  Mitchell 
vs.  Home  Ins.  Co.,  32  Iowa,  424,  it  was  held,  without  any  special 
consideration  of  the  authorities,  that  it  was  admissible,  though  the 
exclusion  of  it  under  the  facts  of  that  case  did  not  amount  to  reversi- 
ble error.  We  do,  not  find  it  necessary  to  give  the  question  much 
attention,  because  the  ruling  can  be  sustained  upon  the  ground  that 
the  witness  utterly  failed  to  show  that  he  was  qualified  to  testify  as 
an  expert.  It  is  abundantly  evident  that  a  person  does  not  become 
thus  qualified  by  the  mere  fact  that  he  is  an  insurance  agent  He 
should  be  one  whose  duties  had  been  such  that  he  had  become 
experienced  in  passing  upon  risks,  or  had  acquired  special  knowl- 
edge upon  the  subject.  A  mere  soliciting  agent,  as  the  witness  in 
this  case  might  have  been,  is  not  necessarily  of  that  class.  In  Fland. 
Ins.,  523,  the  author  says:  ''Insurance  officers  or  agents  cannot  be 
called  as  experts  in  matters  of  this  kind  unless  it  appears  that,  in 
the  course  of  their  business,  they  have  acquired  special  knowledge 
of  the  subject-matter  of  the  inquiry." 

2.  The  policy  contained  a  provision  in  these  words:  ''If  insurance 
is  desired  on  property  of  any  kind  in  which  the  interest  of  the  appli- 
cant for  insurance  does  not  amount  to  the  entire,  sole,  and  absolute 
ownership,  it  must;,  in  every  such  case,  be  so  represented  to  the  com- 
pany, and  clearly  expressed  in  the  body  of  the  policy;  otherwise 
there  will  be  no  liability  hereunder  as  to  such  property  or  limited 
interest."  The  policy  also  contained  a  further  provision  in  these 
words:  "Agents  of  this  company  have  no  power  to  bind  the  com- 
pany in  violation  of  any  of  the  printed  terms  or  conditions  of 
insurance  as  herein  expressed,  and  no  printed  or  written  condi- 
tion or  restriction  hereof,  which  by  its  terms  may  be  the  subject 
of  waiver,  shall  be  deemed  to  have  been  waived  excepfc  by  a  distinct, 
specific  agreement,  clearly  expressed  in  the  body  of  the  policy." 
The  plaintiff  showed  in  his  petition  fchat  his  interest  in  the  property 
at  the  time  he  applied  for  and  obtained  the  insurance  was  merely 
that  of  the  holder  of  a  sheriff's  certificate,  issued  upon  a  sale  made 
upon  execution,  and  the  character  of  his  interest  was  not  expressed 
in  the  body  of  the  policy.  The  plaintiff,  however,  to  avoid  the 
effect  of  the  provision  of  the  policy,  pleaded  that  he  did  not 
examine  the  policy  when  it  was  delivered  to  him;  that  he  notified 
the  agent  of  the  character  of  his  interest,  and  supposed  that  it  was 
properly  expressed  in  the  body  of  the  policy.  On  the  trial  the 
plaintiff,  for  the  purpose  of  proving  that  the  defendant's  agent  had 
notice  of  the  character  of  the  plaintiff's  interest  in  the  property. 
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offered  to  prove  that  the  ageut  was  a  notary  public;  that  as  such, 
about  six  months  before  the  issuing  of  the  policy,  certain  deposi- 
tions were  taken  before  him  to  be  used  in  the  foreclosure  action  in 
pursuance  of  which  the  execution  sale  was  made  at  which  the 
plaintiff  purchased.  The  defendant  objected  to  the  eyidence,  but 
the  court  admitted  it. 

In  this  we  think  that  the  court  erred.  Whether,  under  the  pro- 
visions of  the  policy,  it  was  competent  to  show  by  parol  that  the 
real  contract  between  the  parties  was  different  from  that  expressed 
in  writing,  or  that  provisions  of  the  within  contract  were  waived 
by  a  parol  understanding  at  the  time  it  was  executed,  it  is  not 
strictly  necessary  to  determine,  and  we  might  not  be  agreed.  It 
is  sufficient  to  say  that  we  do  not  think  that  the  evidence  would 
have  had  any  tendency  to  prove  the  understanding  relied  upon. 
The  fact  that  the  defendant's  agent  acted  as  a  notary  public  in 
taking  depositions  in  the  foreclosure  acjbion  would  have  shown, 
perhaps,  that  he  had  knowledge  at  that  time  of  the  pendency  of 
that  action,  but  it  would  not  have  shown  that  he  knew  at  the  time 
the  policy  was  issued  that  a  decree  had  been  rendered,  and  that 
the  plaintiff  had  purchased  the  property  at  execution  sale,  and 
that  it  remained  subject  to  redemption.  Absolute  ownership  might 
have  accrued  to  the  plaintiff  before  the  issuance  of  the  policy, 
notwithstanding  the  fact  that  he  was  foreclosing  a  mortgage  upon 
the  property  a  few  months  before.  Besides,  the  knowledge  acquired 
by  the  notary  was  not  acquired  by  him  as  agent  of  the  company, 
nor  while  acting  as  such,  but  merely  incidentally,  while  ^ansacting 
other  business,  and  not  sufficiently  near  to  the  time  of  the  issuance 
of  the  policy  to  justify  any  inference  that  he  had  it  in  mind,  and 
acted  upon  it,  in  issuing  the  policy. 

For  error  in  the  admission  of  this  evidence,  the  judgment  m«st  be 
reversed. 
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UNITED  STATES  CIKCUIT  COURT  OP  VERMONT. 


FITTON  AND  WIFE 

vs. 
PHCENIX  ASSURANCE  CO.  and  others  * 

The  agents  of  tbe  four  companies  signed  an  agreement  addressed  to  the  in- 
sured as  follows:  *'We  hereby  agree  to  bind  from  date  twelve  thousand 
dollars  of  insurance  on  woolen  mill,  *  *  in  the  North  British  and  Mer- 
cantile, Commercial  Union,  Guardian,  and  Phoenix  of  Loudon  Insurance 
Companies  at  3  per  cent."  The  companies  had  no  buniness  relations  with 
each  other,  nor  had  the  agents  authority  to  act  except  each  for  his  own 
company. 

SeJdf  That  the  insured  could  npt  also  claim  a  policy  which  had  been  pre- 
pared in  a  fifth  company  for  a  portion  of  the  loss  by  the  agents,  but  had  not 
been  delivered. 

Held,  That  the  risk  was  to  be  equally  divided  between  the  companies,  and 
each  was  liable  under  a  separate  policy  for  one-fourth  of  the  amount. 

Held,  Tbot  the  right  to  receive  payment  accrued  upon  the  refusal  of  the  com- 
panies to  issue  policies  or  accept  proofs. 

MabtikH.  GtoDDAXD,  for  Plaintiffs. 

W.  S.  B.  HoPKiNB  and  Martin  &  Eddy,  for  Defendants. 

Wheeleb,  J. 
Tbe  issues  of  fact,  which  were  sent  to  a  jury  in  this  case  (23  Fed* 
Rep.)  have  been  tried,  and  by  verdict,  found  for  the  plaintiffa  A 
question  was  raised  as  to  the  value  of  the  property  destroyed  by  fire. 
This  question  was,  by  agreement,  referred  to  a  master,  who  has  re- 
ported the  value  to  have  been  $14,333.  No  exceptionti  have  been 
filed  to  that  report  The  sum  for  which  insurance  was  agreed  was 
$12,000.    Therefore  there  is  no  question  but  that  there  should  be  a 

*  Deoision  rendend,  Deoembor  39»  188S. 
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decree  for  the  full  amount  agreed  for.  The  only  remaining  question 
is  whether  there  shall  be  a  decree  against  all  the  companies  for  the 
whole,  or  against  each  for  its  proportion.  This  question  was  left 
open  when  the  demurrer  of  these  defendants  was  orerruled :  20 
Fed.  Bep.,  766.  This  is  not  an  agreement  of  insurance  as  such 
agreements  are  set  forth  and  expressed  in  policies  of  insurance  duly 
executed  by  the  insurers,  but  is  an  agreement  for  insurance  signed 
by  agents  of  the  respectiye  companies,  as  such  agents,  to  be  so  set 
forth  in  a  policy  or  policies  to  be  thereafter  executed.  One 
ground  of  the  jurisdiction  of  the  court  as  a  court  of  equity  is 
that  there  might  be  a  decree  for  specific  performance  of  the  agree- 
ment by  actual  execution  and  delivery  of  the  policies  according  to 
the  terms  of  the  agreement.  Then  full  relief  would  be  given,  as  is 
usual  in  equity  cases,  by  further  decree  for  the  payment  of  the  loss 
according  to  the  terms  of  the  policies:  Tayloe  vs.  Merchants'  Ins. 
Co.,  9  How.,  390;  Wood,  Ins.  29,  32.  In  form,  the  decree  for  the 
execution  and  delivery  of  the  policies  is  frequently  omitted,  and  a 
decree  for  the  payment  of  the  loss  only  is  made,  where  there  has 
been  a  loss;  but  the  grounds  for  the  decree  remain  the  same.  So 
the  real  question  here  now  is  as  to  what  policies  would  be  required 
to  carry  out  the  agreement  made  by  the  agents  with  the  plaintiffs; 
whether  th^re  should  be  one  policy  for  the  whole  amount,  duly  exe- 
cuted and  delivered  by  all  the  compSbuies  jointly,  or  a  separate 
policy  executed  and  delivered  by  each  for  its  share  of  the  risk.  The 
terms  of  the  agreement  are  in  the  writing,-  but  these  terms  are  to  be 
applied,  as  those  of  all  written  agreements  are,  to  the  subjects  to 
which  they  relate.     The  writing  is: — 

*^  To  Mrs,  Helen  if.  i<'ie/on— Dear  Madam  :  We  hereby  agree  to  bind,  from 
date,  twelve  thousand  dollars  of  insurance  on  woolen  mill  and  machinery,  at 
Cambridgeport,  as  per  survey  on  file  at  our  office,  in  the  North  British  &  Mer- 
cantile, Commercial  Uliion,  Guardian,  and  Phcenix  of  London  Insurance 
Companies,  at  three  per  cent." 

The  companies  are  not  sho^vn  to  have,  nor  understood  to  have, 
any  business  relations  with  each  other  farther  than  that  each  insures 
property  against  loss  by  fire.  The  agents  who  signed  the  writing  are 
not  shown  nor  understood  to  be  agents  of  the  companies  jointly,  to 
act  for  all;  but  are  understood  to  be  the  agents  of  each,  to  act  for  it, 
in  effecting  insurance.  Their  acts  should  be  construed  in  acordance 
with  their  authority.  The  words  "  of  "  and  "  in  "  are  understood  to 
be  used  as  distributiyes  of  the  $12,000.    They  agreed  to  bind  that 
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sum,  in  aU,  among  the  companies.  Separate  policies  for  one-fifth  of 
the  risk  each,  in  each  of  these  four  and  in  another  company,  were 
written  by  the  agents  upon  the  blanks  of  the  respective  companies 
furnished  to  the  agents,  before  the  agents  knew  of  the  loss.  The 
plaintififs  demanded  these  policies,  which  were  refused.  The  plaint- 
iffs were  not  entitled  to  the  policy  of  the  other  company,  because  it 
had  neyer  been  contracted  for.  Hence,  the  demurrer  to  the  plaint- 
iffe'  bill  by  that  company  was  sustained:  20  Fed.  Bep,  766.  This 
construction  of  the  written  agreement  by  the  parties  excludes  any 
understanding  that  there  was  to  be  a  joint  policy  for  the  whole. 
The  whole  case  goes  to  show  that  the  luiderstanding  was  that  sep- 
arate policies  to  the  amount  of  $12,000  in  all,  in  the  respective  com- 
panies, were  to  be  made  out  and  delivered  by  the  agent&  They  had 
no  blank  policies  executed  by  all  the  companies  jointly,  and  would 
doubtless  have  been  as  much  surprised  if  the  plaintifls  had  requested, 
as  the  companies  would  if  the  agents  had  asked  of  them,  such 
policies. 

The  effect  of  the  decision  of  this  question  upon  the  right  to  appeal 
has  been  urged,  but  that  has  no  present  bearing.  It  is  the  duty  of 
this  court  to  make  such  decree  upon  the  case  as  made  as  appears  to 
be  lawful  and  just.  Whether  any  appeal  lies  from  such  decree,  when 
made,  is  to  be  determined  by  the  law  applicable  to  that  subject. 

The  risk  was  to  be  divided  among  the  defendant  companies.  The 
presumption  is  that  it  was  to  be  divided  equally,  as  nothing  to  the 
contrary  is  shown.  The  defendants  appear  to  have  denied  the 
plaintiffs*  rights  to  policies,  and  to  payment  of  loss,  August  29, 1883, 
and  did  not  permit  them  to  make  proof  of  loss  under  the  policies,  if 
such  were  require  The  plaintiffs'  rights  appear  to  have  accrued 
upon  i!!hat  refusal,  and  interest  is  to  be  computed  from  that  time. 

Let  a  decree  for  the  orators  be  entered  for  the  payment,  by 
the  defendants  each,  respectively,  to  the  oratnx  of  $3,000,  with  in- 
terest, and  one-fourth  of  the  costs  of  suit,  within  thirty  days  from 
the.  entry  of  the  decree. 
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SUPKEME  COURT  OF  CALIFORNIA. 
COMMERCIAL  ASSURANCE  CO. 

AMERICAN  CENTRAL  INS.  CO.*J 

The  plaintiff  was  an  original  insurer,  and  the  defendant  its  reinsurer,  against 
a  certain  risk  by  fire ;  upon  the  destruction  of  the  insured  property  the  two 
companies  determined  tliat  uo  liability  to  pay  the  loss  attached,  and  agreed 
that  the  action  brought  to  recover  the  loss  should  be  defended.  For  that 
purpose  the  original  insurer  was  authorized  to  act  as  agent  of  the  reinsurer 
in  making  its  defense.  Held,  that  in  the  exercise  of  its  authority  it  was 
bound  to  defend  the  action  until  the  question  of  liability  was  determined ; 
and  that  it  could  not  compromise  and  settle  the  claim  so  as  to  bind  the  re- 
insurer, unless  the  latter  had  knowledge  of  the  compromise,  and  consented 
to  or  approved  of  it. 

Where  one  is  bound  to  prot-ect  another  from  liability,  he  is  bound  by  the  re- 
sult of  a  litigation  to  which  such  other  was  a  party ;  provided  he  had  notice 
of  the  litigation^  and  opportunity  to  control  and  Manage  it,  and  the  same 
was  conducted  in  a  reasonable  manner,  and  without  fraud  or  collusion. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant,  and  from 
an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states  the 
facts. 

CmcKEBiNO  &  Thomas,  and  MgAllisteb  &*B£BaiN,/or  the  Appellant. 

T.  C.  Van  Ness, /or  the  Respondent, 

McEee,  J. 

Appeal  from  a  judgment  of  nonsuit  in  an  action  upon  a  policy  of 
insurance. 

From  the  record  on  appeal  it  appears  that  the  Commercial  Assur- 
ance Company  issued  a  policy  of  fire  insurance  to  W.  B.  Bartlett  for 
the  benefit  of  Alexander  Forbes,  doing  business  under  the  name  of 

*  Oi;inioii  filed,  January  '28, 1886.— From  Wett  Cooii  Reporter, 
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Forbes  &  Brothers,  upon  a  building  known  as  the  Eureka  Odd  Fel- 
lows' Association  Building  in  Eureka,  State  of  Nevada,  and  after- 
ward, on  the  same  day,  insured  itself  in  the  American  Central  Insur- 
ance Company  against  the  risk  which  it  had  taken. 

After  some  months  the  insured  building  was  destroyed  by  fire. 
The  person  entitled  to  the  benefit  of  the  insurance  gave  notice  of  the 
loss  to  his  insurer,  who  notified  the  reinsurer,  and  the  two  compa- 
nies upon  consultation  came  to  the  conclusion  that  the  claim  present- 
ed for  loss  was  illegal  and  unjust,  and  refused  to  pay.  Forbes 
Brothers  thereupon  brought  an  ^action  against  the  original  insurer  to 
recover  the  loss,  of  which  the  reinsurer  was  notified;  and  the  two 
companies  again  agreed  that  the  action  should  be  resist.ed  and  con- 
tested, and  that  the  original  insurer,  as  defendant  in  the  action, 
should  have  the  conduct,  management,  and  control  of  the  contest 
for  itself  and  as  agent  of  the  reinsuring  company. 

Pursuant  to  that  agreement  the  defendant  in  the  action  filed  an 
answer,  and  made  some  preparations  for  trial,  but  never  brought 
the  case  on  trial.  On  the  contrary,  pending  the  action,  it  abandoned 
the  defense  of  it,  compromised  and  settled  the  claim  with  the  plaint- 
iff, had  the  action  dismissed,  and  then  brought  the  action  in  hand 
to  recover  from  the  reinsurer  its  pro-rata  proportion  of  the  moneys 
paid  and  the  costs  and  expenses  incurred  in  the  original  action. 

The  policy  of  .reinsurance  was  a  contract  of  indemnity  to  the  origi- 
nal insurer  against  liability  for  the  risk  it  hod  taken:  Civ.  Code,  sec 
2,646;  and  when  the  loss  occurred  by  the  destruction  of  the  insured 
property,  it  became  a  question  whether  the  insurers  were  liable  to 
pay  the  claim  which  was  presented  for  the  loss.  Both  the  original 
and  reinsurer  determined  that  no  liability  to  pay  attached;  and 
agreed  that  the  action  brought  to  recover  the  loss  should  be  defend- 
ed. For  that  purpose  the  original  insurer  was  authorized  to  act  as 
agent  of  the  reinsurer  in  making  its  defense;  and  it  was  bound,  in 
the  exercise  of  its  authority,  to  defend  the  action  until  the  question 
of  hability  was  adjudicated:  Civ.  Code,  subd.  4,  sec.  2,778.  Any 
judgment  rendered  against  it  in  the  action  would  have  conclusively 
established  its  liability,  and  also  the  liability  of  the  reinsurer  upon 
its  pohcy,  for  it  is  a  well-settled  rule  that,  where  one  is  bound  to 
protect  another  from  liability,  he  is  bound  by  the  result  of  a  litiga* 
tion  to  which  such  other  wds  a  party,  provided  he  had  notice  of  the 
litigation  and  opportunity  to  control  and  manage  it;  the  rule  being 
subject  to  the  qualification  that  the  litigation  must  have  been  carried 
on  without  fraud  or  collusion,  and  conducted  in  a  reasonable  man- 
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ner:  Le  Blanch  vs.  Wilson,  8  Com.  PL  Rep.,  227;  Globe  Ins.  Co.  vs. 
Globe  Mut  Ins.  Co.,  36  Pa.  St.,  479;  Bobbins  vs.  City  of  Chicago,  4 
WaU.,  657. 

But  the  original  insurer  did  not  defend  the  action,  and  there  was 
no  adjudication  of  the  question  of  liability.  In  its  control  and 
management  of  the  action  it  acknowledged  its  liability  by  abandon- 
ing all  defenses  to  it,  and  compromised  and  settled  with  the  party  it 
had  insured.  This  it  had  a  right  to  do,  so  far  as  the  question  of  its 
own  liability  was  concerned;  and  as  there  was  no  privity  of  contract 
between  the  original  insured  and  the  reinsured,  the  latter  could  not 
legally  object  to  or  prevent  such  a  compromise:  Civ.  Code,  sec  2,649. 
But  the  original  insurer  had  no  power,  under  the  authority  conferred 
upon  it  to  defend  the  action  for  the  reinsurer  and  itself,  to  com- 
promise and  settle  the  daim  so  as  to  bind  the  reinsurer,  unless  the 
latter  had  Imowledge  of  the  compromise  and  consented  to  it  or  ap- 
proved of  it:  Preston  vs.  Hill,  60  Cal.,  43. 

In  that  particular  the  plaintiff  failed  to  make  out  a  case.  The  fact 
is  admitted  by  the  pleadings  that  the  compromise,  settlement,  and 
payment  of  the  original  plaim  were  made  en  the  twelfth  of  Septem- 
ber, 1881,  and  the  evidence  offered  by  the  plaintiff  showed  that  the 
reinsurer  had  no  knowledge  of  the  compromise,  settlement,  and  pay- 
ment until  several  days  after  they  were  made,  when  it  heard  of  them 
by  a  verbal  notice  given  to  its  chief  clerk  by  one  of  the  clerks  of  the 
plaintiff's;  and  upon  that  informal  notice  it  objected  and  protested 
against  the  compromise. 

The  plaintiff  &uled  to  make  out  a  case,  and  the  court  properly 
granted  a  nonsuit. 

Judgment  and  order  affirmed. 
Boss  and  McEinstry,  JJ.,  conq;arred. 
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UNITED  STATES  OIKOUIT  COUBT. 

DISTRICT  OF  MINNESOTA. 


MAT 

WESTERN   ASSURANCE    00. 

The  insured  applied  to  A.,  an  agent  who  had  prerlously  been  carrying  hia 
assurHnce,  lor  insurance.  A. ,  who  knew  the  condition  of  the  property,  being 
unwilling  to  carry  tbe  whole  amount,  procured  a  part  from  ».,  the  general 
agent  of  another  company,  aud  sent  the  policy  countersigned  by  S.  as 
agent  to  the  iusured.    The  latter  had  no  knowledge  of  these  facts. 

Meldy  That  A.  was  not  the  broker  or  agent  of  the  insured,  and  his  failure  to 
notify  S.  of  the  condition  of  the  risk  was  not  chargeable  to  the  insured. 

Held,  That  the  indorsement  of  8.  was  not  sufficient  notification  to  the  insured 
that  A.  was  not  the  agent  of  the  company  issuing  the  policy. 

WnjBON  &  Lawbenob,  for  Plaint^. 
Cole  &  Bramhat.t.,  for  DefendanL 

Rbewbb,  J. 
In  this  case  it  appears  that  the  plaintiff  Mr.  May,  went  to  Judge 
Ames,  an  insurance  agent  in  Minneapolis,  who  had  been  carrying 
his  insurance  for  a  series  of  years,  and  told  him  that  he  wanted 
$20,000  of  insurance.  Judge  Ames  knew  the  condition  of  the  prop- 
erty, and  he  afterwards  handed  in  to  the  plaintiff  $20,000  of  insur- 
ance; but  Judge  Ames,  it  seems,  was  unwilling  to  carry  that  amount 
in  the  company  or  companies  that  he  represented,  and  therefore 
went  to  the  agent  of  the  defendant,  Mr.  Seeley,  and  offered  him 
$2,500  of  it,  and  Mr.  Seeley  took  the  insurance,  wrote  out  the  policy. 
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and  sent  it  to  Judge  Ames'  office,  and  Judge  Ames  thereupon  deliy- 
ered  it  to  the  plainti£[^  Mr.  Seelej,  as  the  agent  of  the  defendant, 
did  not  know  the  condition  of  the  risk,  and  he  had  no  communica- 
tion with  the  plaintiff.  The  question  was  whether  Judge  Ames  was 
the  agent  of  the  plaintiff  to  solicit  the  insurance,  and  whether  Mr. 
Seeley,  as  agent  of  the  defendant,  should  have  been  informed  by 
him  of  the  condition  of  the  risk,  or  whether  the  defendant  company 
was  bound  by  the  knowledge  that  Judge  Ames  had,— whether  his 
knowledge  of  the  condition  of  the  risk,  under  the  circumstances, 
was  the  same  as  the  knowledge  of  the  agent,  and  binding  upon  the 
company. 

It  seems  to  me,  from  whicheyer  standpoint  you  approach  this 
case,  that  it  would  not  be  fair  to  release  the  defendant  company 
from  hability.  The  plaintiff  did  not  go  to  an  insurance  broker  to 
employ  him  to  solicit  insurance.  He  neyer  thought  of  employing  an 
agent  to  act  for  him;  but  he,  as  principal,  wanting  to  buy  insurance, 
went  to  a  man  who  was  selling  insurance,  and  proposed  to  buy  from 
him  $20,000  worth  of  insurance.  Judge  Ames  proposed  to  sell  it  to 
him,  and  they  each  stood  in  the  relation  of  principal  in  that  negotia- 
tion. There  is  no  pretense  that  when  the  policies  were  delivered  to 
the  plaintiff  any  actual  notice  was  given  him  that  Mr.  Seeley  alone 
was  the  agent  of  the  defendant,  and  the  fact  that  Seeley's  name  was 
written  across  the  back  of  the  policy  as  agent  of  the  defendant  is 
not  sufficient  to  charge  the  plaintiff  with  such  knowledge.  It  seems 
to  me  that  something  more  was  necessary  in  order  to  change  the 
relations  the  parties  expressly  assumed  towards  each  other  than  the 
implication  which  would  arise  from  the  fact  that  another  party's 
name  was  written  on  the  policy  as  agent. 

Now,  approaching  it  from  the  standpoint  of  the  defendant  com- 
pany. They  put  Mr.  Seeley  there  as  their  general  agent.  If  he 
sends  out  a  man  to  make  an  examination  of  a  risk,  and  accepts 
the  representations  made  to  him  by  such  sub-agent,  the  company  is 
bound  by  it.  It  is  not  to  be  expected  that  a  general  agent,  located 
in  a  city  like  Minneapolis,  can  personally  go  and  examine  all  the 
risks  offered  him.  The  business  must,  of  necessity,  be  done  through 
sub-agents  principally;  and  the  testimony  is  that  the  custom  was  for 
agents  to  go  to  other  agents,  and  divide  insurance  with  them,  when 
they  had  more  offered  them  than  they  cared  to  carry  themselves. 
Mr.  Seeley  testifies  that  that  was  his  custom.  If  the  agent  coming 
to  him  took  part  of  the  risk  for  their  own  companies,  he  relied  on 
that  and  wrote  out  the  policiea    It  seems  to  me  to  be  a  vexy  natural 
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castom,  and  if  the  insurance  company  is  willing  to  allow  its  general 
agent,  pat  in  charge  there,  to  determine  what  means  of  investigation 
he  will  rely  upon,  and  he  relies  upon  the  investigations  or  statem*ents 
of  other  agents,  the  insurance  company  has  no  right  to  complain. 
Whatever  Mr.  Seeley  does  within  the  reasonable  scope  of  the  powers 
committed  to  him  is  binding  upon  the  company.  If,  instead  of 
making  an  examination  himself,  he  prefers,  or  is  willing,  to  take  th* 
representations  of  another  insurance  agent,  the  company  is  bound 
by  that  act.  The  particular  case  cited  by  the  appellant  from  58  Md., 
does  not  seem  to  me,  by  any  means,  to  touch  the  points  in  this  o^ 

I  think  the  ruling  made  by  my  Brother  Nelson  was  right. 
Motion  for  new  trial  overruled. 
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SUPREME  COURT  OP  PENNSYLVANIA. 


Error  io  the  Court  of  Common  Pleas  of  Delaware  County. 


UNION  ma  co.^ 

V8. 

MURPHY.* 

The  policy  required  notice  from  tlie  inBtired  in  case  of  other  insurance,  bnt  no 
particular  foim  of  notice  wan  rec[uired.  The  policy  was  prm-ureu  by  the 
ujL^eiit  ot  anothir  C4impauy  who  iiif<  rmed  the  agent  of  deieudaut  that  he 
also  liad  a  policy  in  hi8  own  company. 

Seld^  TiiHt  this  was  Buffloient  notice  of  other  insurance,  the  agent  acted  for 
the  insured  in  procuring  tlie  insurance. 

O.  B.  Dickinson,  Esq.,  for  Plaintiff  in  Error. 

W.  B.  Bbooicall,  Esq.,  fur  Defendant  in  Error, 

Gordon,  J. 

It  is  wholly  unnecessary  for  ns  to  dwell  at  any  length  on  the 
first  assignment,  which  is  designed  to  convict  the  court  of  error  in 
allowing  the  case  to  be  tried  without  a  replication  to  the  defend- 
ant's so-called  special  plea.  An  objection  of  this  kind  must  be 
made  before  yerdict,  and  even  then,  there  is  under  our  acts  of 
Assembly  no  fault  in  pleading  that  may  oot  be  cured  by  amend- 
ment. But  the  special  plea  in  this  case  is  quite  informal,  and  con- 
tains nothing  that  could  not  have  been  introduced  under  the  general 
issue.  This  being  so  there  was  no  replication  necessary,  or  if  any, 
only  the  general  one,  which  is  of  a  character  so  purely  technical, 
and  so  much  a  matter  of  course',  that  it  may  be  supplied  by  the 

«  Decialon  rendered,  March  1, 18ttt>. 
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prothonotai:Y,  and  at  any  time,  wheiber  before  or  after  verdict. 
The  important  question  of  this  case,  and  the  one  running  through 
all  the  subsequent  assignments,  is  whether  the  evidence  was  suffi- 
cient to  establish  the  fact  that  previously  to  the  renewal  of  the 
policy  now  in  suit  the  defendant  had  sufficient  notice  of  the  insur- 
ance of  the  plaintiff's  property  in  the  Providence  Washington 
Company.  The  policy  in  suit  contains  a  covenant  by  which  the 
plaintiff  bound  himself  to  notify  the  defendant  of  any  other  insur- 
ance which  had  been,  or  might  be,  taken  on  the  premises.  But 
as  there  is  no  form  of  notice,  or  manner  of  service  prescribed 
therein,  it  is,  we  think,  clear,  as  the  court  below  held,  that  any 
definite  and  certain  information  communicated  to  the  company, 
whether  by  Murphy,  or  some  one  else  for  him,  would  be  a  sufficient 
fulfillment  of  the  covenant  Was  there  then  evidence  enough  of 
such  information  or  notice  to  warrant  a  submission  of  it  to  a 
jury?  We  think  there  was.  Jomison  was  the  defendant's  agent, 
clothed  with  full  powers  to  act  for  it;  through  his  agency  this 
property  had  been  underwritten,  and  he  also  held  Murphy's  policy, 
so  that  if  proper  notice  was  conveyed  to  him  it  would  be  binding  on 
his  principal 

Beeby  acted  in  the  double  capacity  of  agent  for  the  Providence 
Company,  and  for  the  plaintiff  in  procuring  the  insurance  in  that 
company.  It  was  when  acting  in  this  capacity  that  he  informed 
Johnson  of  his  having  put  a  policy  of  two  thousand  dollars  on  the 
property  of  Murphy  in  the  company  last  above  mentioned,  and  we 
cannot  see  why,  if  his  evidence  to  that  effect  was  believed,  a  notice 
such  as  this  was  not  sufficient.  There  is  nothing  at  all  ambiguous 
about  Beeby's  testimony:  "I  asked  him,"  Johnson,  "if  he  had  any 
insurance  on  the  buildings,  and  he  said  he  had.  I  told  him  that 
I  also  had  a  two  thousand  dollars  policy  on  the  buildings  in  the 
Providence  Washington  Co."  From  this  it  would  seem  to  follow 
that  there  was  but  little  for  even  a  jury  to  pass  upon  except  the 
veracity  of  the  witness.  Now  we  cannot  think  it  a  matter  of  any 
consequence  that  Beeby  did  not  put  his  conversation  in  the  form 
of  a  notice  from  Murphy,  for  Johnson  thereby  acquired  all  the 
information  he  copld  have  gained  from  a  formal  notice,  and  he 
could  not  avoid  cognizance  of  the  patent  fact  that  the  Providence 
Washington  Insurance  had  been  taken  by  Beeby  for  Murphy. 

It  is  true,  the  charge  of  the  court  may,  in  some  particulars,  be 
regarded  as  too  broad,  for  it  will  not  do  to  say  that  the  defendant 
was  obliged  to  take  notice  of  the  previous  policy,  though  its  infoi- 


Digitized  by  VjOOQIC 


650  Beport  (f  Decisions.  [Mi/f 

mation  bad  been  aoquired  from  a  mere  volunteer  or  stranger. 
Bat  as  tbere  was  no  sacb  contest  in  the  case;  no  pretense  that 
notice  came  through  any  one  but  Beeby,  the  jury  could  not  have 
been  misled  by  the  generality  of  the  learned  judge's  statements.  We  . 
are  also  satisfied  that  the  intention  of  the  court,  notwithstanding  the 
apparent  unrestricted  character  of  its  declarations,  was  to  limit  the 
jury  to  the  notice  as  expressed  in  the  testimony  of  the  witness  last 
mentioned,  for,  as  we  have  said,  there  was  no  evidence  of  informa- 
tion otherwise  conveyed  to  the  company,  and  upon  this  point  the 
learned  judge  charged  as  follows:  ''If,  I  say,  you  are  satisfied  that 
the  witness,  Beeby,  stated  substantially  the  truth  touching  the  notice 
received  by  Mr.  Johnson,  there  is  sufiicient  evidence  to  warrant  you 
in  finding  that  Mr.  Johnson  had  substantial  notice." 

Under  an  instruction  so  explicit  a^  this  we  do  not  think  the  jury 
could  have  been  misled  into  the  consideration  of  something  foreign 
to  the  issue  trying. 

The  judgment  is  affirmed. 
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McCarthy  et  al.     Appeal. 

Proceedings  were  commenced  to  dissolve  a  speculative  assessment  company, 
and  a  receiver  appointed  who  brought  a  bill  against  the  officers  to  reooter 
moneys  alleged  to  be  fraudulently  appropriated. 

Held,  That  it  is  no  answer  to  such  bill  to  allege  that  the  company  had  dis- 
solved and  all  its  obligations  had  been  cauceled  by  forfeiture  of  contraot« 
before  the  commencement  of  proceediogs.  The  officers  have  no  right  to 
retain  moneys  fraudulently  appropriatea 

A  H.  Dill  and  A  W.  Potteb,  for  Appellant. 

Charles  Howeb  and  J.  C.  McAlarney,  for  Appellee, 

Stebrktt,  «r. 

After  commencement  of  proceedings  by  the  attorney-general  to 
dissolye  the  Mahoney  Mutual  Assessment  Life  Association  of  Selins- 
grove,  the  appellee,  Henry  S.  Boyer,  was  appointed  receiver  by  the 
court  In  the  proper  discharge  of  his  duties  as  such,  he  filed  this 
bill  against  appellants,  officers  and  directors  of  the  corporation,  to 
recover  certain  moneys  belonging  to  it  which  he  alleged  they  wrong- 
fully appropriated  and  distributed  among  themselves  The  bill 
charges  inter  alia  that  they  received  divers  large  sums  of  money 
belonging  to  the  association  which  they  fraudulently  appropriated 
to  themselves;  "  that  during  the  existence  of  the  association  they 
fraudulently  divided  among  themselves,  money  and  property  of  the 
corporation  amounting  to  $60,000,  which  should  have  been  applied 
to  payment  of  death  losses  now  due  and  unpaid,"  etc.,  and  prays  for 
discovery,  account,  etc 

The  decree  against  them  is  for  the  payment  of  $18,853.73  and  costs. 
It  is  scarcely  necessary  to  say  that  the  facts  found  by  the  master  and 
approved  by  the  court  fully  warranted  the  decree  against  them  for 
at  least  the  sum  above  stated. 

*  DeoiHioii  rendered,  June  3, 1886. 
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It  is^  admitted  bj  appellants  that  the  associatioii  was  one  of  those 
organizations  popularly  denominated  ''  graveyard  insurance  compa- 
nies, ....  engaged  in  the  business  of  issuing  wagering  poli- 
cies," etc.  It  is  also  stated  that  *'  its  business  flourished  while  the 
craze  lasted,  and  was  destroyed  in  the  general  wreck  caused  by  the 
action  of  the  public  authorities."  That  before  the  attorney-general 
commenced  proceedings  against  the  company,  "  its  business  had 
closed,  every  policy  issued  by  the  policy  had  been  forfeited  for  non- 
payment of  dues  under  the  provisions  of  the  charter;  every  debt  of 
the  company  by  reason  of  obligations  arising  from  the  issuing  of  pol- 
icies, or  of  any  character  whatever,  had  been  fully  paid,  and  the 
company  to  all  intents  and  purposes  had  dissolved,"  and  that  "  with- 
out necessity,  a  receiver  had  been  appointed  ostensibly  to  protect 
creditors"  These  and  other  similar  allegations  of  fact  are  made,  as 
alleged  in  appellant's  argument,  ''  for  the  purpose  of  showing  the 
exact  result  which  the  affirmance  of  these  proceedings  will  produce. 
It  4iajx  be  no  other  than  this,  that  a  court  of  equity  will  collect  money 
for  distribution  among  a  dass  of  alleged  creditors  who  would  not 
be  permitted  to  recover  at  law."  This  is  truly  a  novel  argument  for 
the  officers  and  directors  of  a  dissolved  corporation,  who  are  clearly 
shown  to  have  fraudulently  misappropriated  and  distributed  among 
themselves  over  $18,000  of  its  funds,  to  advance,  when  called  on  to 
make  restitution.  It  is  a  sufficient  answer  to  all  this  to  say  that  they 
have  no  right  to  retain  the  money.  When  it  is  collected  by  the  re- 
ceiver, the  court,  whose  officer  he  is,  will  supervise  the  distribution 
thereof,  and  they  will  doubtless  award  it  to  those  who  are  better 
entitled  to  receive  it  than  the  appellants  are  to  retain 'it.  The 
question  of  distribution  is  not  now  before  us,  and  what  has  been 
said  in  relation  to  those  who  have  participated,  or  are  likely  to  par- 
ticipate, in  the  distribution,  is  entirely  foreign  to  this  contention. 

There  was  no  error  in  making  the  decree  agaii^st  appellants  jointly. 
'The  evidence  shows  they  acted  jointly  in  the  fraudulent  misappro- 
priation and  distribution  of  the  funds  among  themselves,  and  if 
there  are  any  equities,  as  between  themselves,  which  they  are  dis- 
posed to  recognize,  they  are  the  proper  parties  to  adjust  them. 

It  is  unnecessary  to  discuss  the  remaining  assignments  of  error. 
We  discover  no  merit  in  either  of  them. 

Decree  affijrmed  and  appeal  dismissed  at  the  costs  of  appellants. 
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SUPEEME  COURT  OP  MICHIGAN. 


SIMON 

vs. 
HOME  ma  CO.  OF  New  York.*  j 

The  policy  was  issned  to  L.  Simon,  avid  the  interest  of  the  insured,  who  was  a 
woman,  was  referred  to  throughout  as  *•  his." 

Heldy  That  where  the  name  of  the  insnred  was  L.  Sim^n,  the  error  in  regard 
to  her  sex  will  not  defeat  recovery  if  she  be  shown  to  be  the  owner. 

Where  the  fire  was  admitted  not  to  be  wrongful,  the  refnsal  to  permit  the 
repetition  of  questions  in  a  slightly  different  shape  which  had  already  been 
answered,  and  which  could  only  be  material  on  the  assumption  of  a  fraudu- 
lent fire,  was  not  error. 

Dickinson,  Thtjeber  &  Hosheb,  for  Plaintiff^. 

Blodgett  &  Patchin  and  Cheeveb  &  TJndebwood,  for  Appdlant. 

Campbell,  J. 
Plaintiff,  a  married  woman,  sued  for  insurance  on  a  stock  of  goods 
and  bonsehold  articles  burned  March  26,  1884.  The  policy  was  is- 
sued May  28,  1883,  for  $1,000.  It  was  issued  to  L.  Simon  on  an 
application  signed  L.  Simon,  and  in  some  of  its  provisions  uses  the 
word  "  his  "  and  not  the  word  "her."  The  plea  was  the  general  is- 
sue, with  special  notices  of  defense  which  were — ^First,  that  the  pol- 
icy was  not  made  to  plaintiff,  but  to  some  other  L.  Simon;  second, 
that  plaintiff  did  not  own  the  property;  third,  that  the  property  was 
not  burned,  but  removed;  fourth,  that  inflammable  articles,  forbid- 
den by  the  policy,  were  kept;  and  fifth,  that  the  insurance  was  ob- 
tained not  by  a  woman,  but  by  a  man,  who  claimed  to  be  L.  Simon, 
and  to  own  the  property.    No  affidavit  was  filed  with  the  plea.    The 

*  Opinion  filed,  October  218,  1886. 
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declaratioii,  in  accordance  with  tlie  roles,  set  out  in  brief  form  that 
.  the  policy  was  made  and  issued  to  plaintiff  as  described.  This,  ac- 
cording to  rule  79,  was  admitted  by  the  failuse  to  deny  it  under  oath. 

We  do  not  very  well  see  how  there  was  any  ground  for  a  claim  of 
fraud,  when  the  premium  was  not  left  on  credit,  and  where  what  are 
called  warranties  are  practically  no  more  than  conditions,  and  not 
grounds  for  an  action  upon  them.  But  if  any  such  possible  wrong 
can  be  imagined  to  arise  out  of  a  mistake  of  names,  it  is  not  open  to 
consideration  here. 

The  question  of  ownership  of  property  was  gone  into,  and,  as  all 
the  testimony  showed  plaintiff  owned  it,  there  was  no  room  for  dis- 
pute about  the  attaching  of  the  policy  to  it.  The  question  whether 
the  property  had  been  removed  was  also  fairly  considered,  and  the 
jury  found  that  $1,400  worth  of  goods  and  furniture  were  destroyed. 

So  much  of  the  exceptions  as  relate  to  rulings  on  the  ownership  of 
the  policy  and  the  manner  of  its  procurement,  must  be  regarded  as 
out  of  the  case. 

In  relating  the  circumstance  of  the  fire,  plaintiff  mentioned  her 
going  with  her  children  to  a  neighboring  hotel,  and  their  condition 
of  di*ess.  Objection  is  made  that  two  questions  were  shut  out  on 
cross-examination  as  immaterial,  relating  to  whether  she  and  her 
children  were  not  fully  dressed.  It  appears,  however,  that  she  had 
just  before,  on  cross-examination,  answered  fully  as  to  the  same  facts, 
and  it  was  not  error  to  shut  out  its  repetition,  merely  because  in  dif- 
ferent word&  But  it  was  entirely  immaterial  on  the  issues.  If  there 
had  been  any  plea  that  the  fire  was  fraudulent  and  not  accidental,  the 
details  would  be  very  important,  and  it  would  be  proper  to  allow  a 
very  searching  examination.  But  when  by  the  plea  the  honesty  of 
the  party  is  not  assaQed  on  that  point,  and  the  fire  is  admitted  not 
to  have  been  wrongful,  it  could  make  no  difference,  as  to  any  issue 
in  the  case,  whether  they  escaped  at  leisure  or  in  haste.  And  for 
this  reason  such  answers  could  not  be  attacked  by  way  of  impeach- 
ment»  and  it  was  not  error  to  so  hold. 

The  remarks  of  th3  judge  in  his  charge  appear  to  have  been  in- 
tended and  proper  to  prevent  the  jury  from  being  misled  by  false 
issues,  and,  so  far  as  we  can  perceive,  were  in  no  way  calculated  to 
infringe  on  their  duties.  We  see  nothing  to  indicate  error  in  the 
conduct  of  the  trial  or  in  the  charges  and  rulings,  and  the  judgment 
must  be  affirmed.  ' 

Morse,  C.  J.,  and  Champlin,  J.,  concurred. 
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SUPEEME  COURT  OP  MINNESOTA. 


PETER  GANSER 

FIREMAN'S  FUND   INS.  CO.*J 

Compliance  with  the  statutes  of  Minnesota  on  the  part  of  the  company  is  not 
essential  to  the  recovery  from  it  ou  account  of  a  loss. 

Where  the  action  was  upon  a  parol  contract,  and  the  written  contract  was 
not  issued  until  after  the  loss,  it  Is  not  necessary  to  set  forth  iu  the  com- 
plaint the  terms  of  the  written  policy. 

In  the  absence  of  any  Itgreement  requiring  demand  for  payment  to  be  made, 
or  time  to  be  allowed,  a  right  of  action  arises  at  once  upon  the  occurrence 
of  a  loss  within  the  contract. 

A.  C.  HicEiKAN,  for  Ganfler. 

Bebbt  &  MoBET,  for  Fireman's  Fimd  Ins.  Co. 

Dickinson^  J. 
The  points  presented  by  the  defendant  in  support  of  its  demurrer 
to  the  complaint  are — First,  that  it  is  not  alleged  that  the  defendant, 
a  foreign  corporation,  has  complied  with  the  requirements  of  our 
statute  so  that  it  is  authorized  to  do  business  in  this  State;  second, 
that  neither  the  terms  nor  the  substance  of  the  policy  of  insurance 
are  stated  in  the  complaint;  and  third,  that  it  does  not  appear  that 
the  money  sought  to  be  recovered  is  due  or  has  been  demanded. 

1.  The  defendant  was  not  authorized  to  engage  in  the  business  of 
insurance  in  this  State  without  having  first  complied  with  the  statu- 
tory requirements;  but  the  right  of  the  plaintiff  to  recover  does  not 
depend  upon  the  fact  of  the  defendant  having  done  so,  and  the  com- 

•  Opinion  fllad,  December  19»  1886. 
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plaint  is  not  defective  because  it  does  not  aver  the  fact  Even  if  the 
defendant  had  not  thus  become  authorized  to  make  the  contract  of 
insurance  upon  which  a  recovery  is  sought,  it  could  not  set  up  its 
ovm  default  of  duty  to  defeat  an  action  by  one  who  had  innocently 
contracted  with  it:  Swan  vs,  Watertown  F.  Ins.  Co.,  96  Pa.  St.,  37; 
Clay  F.  &  M.  Ina  Co.  vs.  Huron  Salt,  etc.,  Co.,  31  Mich.,  346;  Ger- 
mania  Ins.  Co.  va  Curran,  8  Kan.,  9, 16. 

2.  The  complaint  sets  forth  a  parol  contract  of  insurance  by  the 
defendant,  upon  certain  described  property  of  the  plaintiff,  against 
loss  by  fire,  for  the  period  of  one  year  from  the  time  of  making'such 
contract,  in  consideration  of  $50  promised  by  plaintiff  to  be  paid  on 
demand.  It  alleges  the  subsequent  executing  and  delivery  of  a 
policy  of  insurance,  according  to  the  terms  of  the  prior  agreement, 
but  that  before  the  policy  was  delivered  to  the  plaintiff  the  property 
was  desti'oyed  by  fire.  The  action  is  upon  the  parol  contract.  The 
making  of  such  a  contract,  and  the  occurrence  of  the  loss  insured 
against,  are  alleged.  It  was  not  necessary  to  set  forth  the  terms  of 
the  poHcy,  which,  since  it  was  not  delivered  until  after  the  loss  had 
occurred,  was  not  the  contract  of  insurance,  so  far  as  can  be  inferred 
from  the  facts  stated,  although  it  might  be  evidence  of  the  contract: 
Salisbury  ya  Hekla  Fire  Ina  Co.,  32  Minn.,  468 ;  a  c  21  N.  W. 
Bep.,  552. 

3.  It  is  averred  that  the  plaintiff  gave  notice  to  the  defendant  of 
the  loss,  and  made  proof  of  the  same,  as  required  by  the  terms  of 
the  agreement,  prior  to  the  seventeenth  day  of  September,  1884. 
This  action  was  not  commenced  until  January  following.  It  does 
not  appear,  and  it  is  not  to  be  presumed,  that  the  defendant  stipu- 
lated for  any  allowance  of  time,  after  the  loss  should  occur,  in  which 
to  make  payment;  nor  that  payment  should  not  be  required  until 
demand  should  be  made.  When  a  contract  obligation  to  pay  a 
st^ated  sum  of  money  becomes  complete,  a  right  of  action  to  recover 
it  arises  at  once,  in  the  absence  of  any  agreement  making  a  previous 
demand  necessary:  Leak,  Cont.,  642;  Locklin  vs.  Moore,  57  N.  Y., 
360  ;  Watson  va  Walker,  23  N.  H.,  471.  It  does  not,  therefore, 
appear  from  the  complaint  that  the  action  was  prematurely  com- 
menced. The  order  overruling  the  demurrer  to  the  complaint  is 
affirmed. 
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UNITED  STATES  CIRCUIT  COURT. 

DISTRICT  OF  MASSACHUSETTS, 


FRANCIS  H.  INGLES  «r  al. 

vs. 
NEW  ENGLAND  MUT.  LIFE  INS.  00.  et  al.*J 

Under  tbe  MassarlinRetts  statute  In  the  case  of  a  wife's  policy  where  it  is 
cb'inieil  that  thu  contract  wa»  made  in  furtherance  of  a  conspiracy  be- 
twei  n  the  hcsband  and  wife  to  cheat  the  creditors  of  thn  former,  the  most 
that  the  creditors  can  ret ovir  is  nn  amoiiDt  equal  to  ihe  prt miums  paid 
wiih  interest,  Hiid  an  injunction  will  only  lie  to  restrain  the  payment  of 
the  claim  as  to  such  amount. 

t  Colt,  J. 

The  plaintifis  in  this  suit,  as  creditors  of  Norman  B.  Harwood, 
seek  to  reach  and  apply  the  proceeds  of  a  policy  of  insurance,  issued 
by  the  defeudaut  company  in  favor  of  Harwood  for  the  benefit  of 
his  wife  and  children,  who  are  also  made  parties  defendant. 

The  bill  alleges  that  the  contract  of  insurance  was  made  in  fur- 
therance of  a  conspiracy  between  Harwood  and  his  wife  to  defraud 
and  cheat  the  creditors  of  the  former,  and  that  the  premiums  paid 
upon  the  policy  were  paid  out  of  moneys  fraudulently  obtained  from 
his  creditors.  . 

Tl^e  present  motion  raises  the  question  whether,  under  these  cir- 
cumstances, the  court  should  continue  the  injunction  restrainmg  the 
insurance  company  from  the  payment  of  the  pohcy  to  the  widow. 

The  policy  contains  a  provision  that  the  contract  shall  be  govemed 

Dtfcitiou  reudeved,  April  9,  IWd. 
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and  constraed  by  the  laws  of  Massachusetts.    Section  167  of  chap- 
ter 119  of  the  Public  Statutes  of  Massachusetts  provides  as  foUows: — 

"  A  policy  of  insuraDce  on  the  life  of  a  person,  expressed  to  be  for  the  ben- 
efit of  a  married  woman  *  *  *  whether  procured  by  herself,  her  husband,  or 
any  other  person  *  *  *  shall  inure  to  her  separate  use  and  benefit  and  that 
of  her  children,  independently  of  her  husband  or  his  creditors,  or  the  person 
effecting  ♦  ♦  ♦  the  same  or  his  creditors."  ♦  ♦  *  "  When  a  policy  is  effected 
by  any  person  on  his  own  life,  or  on  the  life  of  another,  expressed  to  be  for 
the  benefit  of  such  other  or  his  representatives,  or  a  third  person,  the  person 
for  whose  benefit  it  was  made  shall  be  entitled  thereto  against  the  creditors 
and  the  representatives  of  the  person  effecting  the  same.  If  the  premium  ia 
paid  by  a  person  with  intent  to  defraud  his  creditors,  an  amount  equal  to  the 
premium  so  paid,  with  interest  thereon,  shall  inure  to  the  benefit  of  his  cred- 
itors, subject,  however,  to  the  statute  of  limitations." 

The  statute  seems  to  provide  specifically  for  the  case  before  us. 
Admitting  the  allegations  of  the  bill  to  be  true,  it  appears  that^ 
upon  the  policy  in  suit,  the  premiums  were  paid  by  a  person  or 
persons  with  intent  to  defraud  creditors.  Under  the  statute,  there- 
fore, it  seems  dear  that  the  most  the  creditors  can  recover  is  an 
amount  equal  to  the  premiums  so  paid,  with  raterest  thereon.  The 
injunction  may  be  vacated  except  as  to  a  sum  equal  to  the  amount 
of  the  premiums  paid  and  interest  thereon. 
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LOWER  COURT  DECISION. 


MORTGAGE  OF  PABT  OF  INSURED  PROPERTY. 


Marion  Co.  {Ind.)  Superior  CourL — Appealed  from  Special  Term. 


JOHN  H.  CALVERT 

vs. 

OHIO  FARMERS  INS.  CO.* 

A  policy  insuring  on  certain  personal  property  in  a  barn,  including  farming 
implements,  wagons,  etc.,  whose  provision  against  alienation  or  mortgage 
is  violated  oy  mortgaging  a  certain  portion  of  the  property,  is  not  thereby 
vitiated  as  respects  the  portion  not  mortgaged. 

Trial  was  had  in  special  term,  and  finding  and  judgment  in  &yor 
of  plaintiff  The  defendant  appealed  to  the  general  term,  whereiii 
the  judgment  is  affirmed,  and  the  foll(5wing  opinion  filed  by — 

Howe,  J. 
The  main  question  in  this  case  is  as  to  the  correctness  of  the  con- 
dufiions  of  law  by  the  special  term  upon  the  special  finding  of  facts, 
as  appears  by  such  finding.  The  defendant  insured  the  plaintiff, 
John  H.  Calvert,  against  loss  by  fire  upon  certain  personal  property, 
including  "  farming  implements,  wagons,  carriages,  and  harness,"  in 
certain  bam  mentioned.  The  poHcy  also  insured  one  Amanda  Gal- 
yert  against  loss  by  fire  upon  other  personal  property,  including 
hay,  grain,  fodder,  and  seed,"  in  another  bam.  The  policy  con- 
tained a  general  clause  maJking  Yoid  the  policy,  "  if  the  property  be 
sold  or  transferred,  or  incumbered  by  mortgage  or  otherwise,  with- 
out the  written  consent."    It  contained  other  provisions,  making 

n^pinlon  filed,  April  5,  1866. 


Digitized 


by  Google       


560  Report  of  Decisions.  [Jidy. 

void  the  policy  if  the  assured  should  without  the  oonsent  of  the  com- 
pany have  or  make  "  any  other  insurance  on  the  property  hereby  in- 
sured, or  any  part  thereof,"  and  also  "  if  said  property  or  any  part 
thereof  should  be  levied  upon,  eta'^ 

After  the  issuing  of  the  poHcy,  and  without  the  consent  of  the  de- 
fendant, the  plaintiff  mortgaged  a  cultivator  and  a  plough  included 
in  the  property  insured,  and  after  that  a  portion  of  the  property  in- 
sured, including  the  plough  but  not  the  cultivator,  was  destroyed  by 
fire, 

The  special  term  allowed  the  plaintiff  for  the  value  of  all  the 
property  destroyed  except  the  plough,  which  was  valued  at  five  dol- 
lars.   The  defendant  company  appealed. 

I  think  that  the  judgment  of  the  special  term  was  correct  It  is 
true,  however,  there  is  a  very  considerable  conflict  between  the  au- 
thorities as  to  the  effect  of  a  general  prohibition  against  alienation 
or  incumbrance  in  a  fire  insurance  policy,  where  only  a  portion  of 
the  property  insured  is  subsequently  alienated  or  incumbered. 
But  the  ^trong  tendency  of  the  recent  decisions  is  so  to  construe 
the  policy,  if  possible,  as  that  it  may  be  enforced  as  to  the  property 
not  alienated  or  incumbered  :  May  on  Insurance  (2d  Ed.),  11,  278; 
Merrill  vs.  Agricultural  Ins.  Co.,  73  N.  T.,  452. 

We  should  probably  so  construe  the  clause  against  alienation  or 
incumbrance  in  this  policy  in  suit  if  it  stood  alone.  Now,  if  we  were 
to  hold  that  a  mortgage  of  a  part  of  the  property  insured  vitiated 
the  policy  as  to  all  the  property  insured,  we  should  be  compelled  to 
hold  also  that  an  alienation  of  a  part  of  it  had  the  same  effect  and, 
therefore,  that  Amanda  Calvert  coidd  not  without  vitiating  the  pol- 
icy as  to  her,  sell  a  bushel  of  wheat  or  a  peck  of  clover  seed  unless 
she  first  obtained  consent  of  the  defendant  company. 

That  no  such  construction  of  the  policy  was  in  the  minds  of  the 
parties  is  clear,  however,  from  the  other  clauses  in  it  making  it  void 
in  case  of  the  insurance  or  levy  upon  the  property,  or  any  part 
thereof.  If  it  had  been  intended  that  the  alienation  or  incumbrance 
of  "  any  part  hereof,"  should  vitiate  the  policy,  it  is  fair  to  presume 
that  the  intentions  would  have  been  so  expressed  in  plain  words  as 
it  was  so  expressed  in  regard  to  levy  and  other  insurance. 

Judgment  afGbrmed. 

Walker,  J.,  concurring. 
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SUPEEME  COUBT  OF  YEBMONT. 

RUTLAND  COUNTY. 
jANni:B7  Tebm,  1886. 


JAMES  MUMJN 

VERMONT  MUTUAL  PIEE  INS.  CO.* 

Where  an  application  for  insnrance  against  loss  b^  fire  was  obtained  by  one 
not  an  agent  of  the  defendant,  bnt  a  broker  doing  tbe  business  under  an 
arrangement  with  defendant's  duly  authorized  agent,  by  whom  it  was  sent 
to  defendant,  and  the  defendant  returned  it  for  additional  information  as 
to  the  ownership  and  occupation  of  the  propertv  to  be  Insured,  and  the 
agent  gave  the  application  to  the  broker  with  Instmctions  to  obtain  the 
answers  from  the  applicant,  and  the  broker  took  the  application  away  and 
returned  it  with  the  answers  written  in  his  own-  handwriting  and  not  in 
accordance  with  the  facts,  although  the  broker  at  the  time  had  full  infor- 
mation as  to  the  facts ;  Held,  That  tbe  act  of  the  broker  under  these  circum- 
stances was  the  act  of  the  agent,  and  the  knowledge  of  the  broker,  no 

•  Ovmion  filed,  June  »,  19M. 
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matter  when  obtained,  if  before  tbe  answers  were  given,  was  the  knowl- 
edge of  the  defendant,  and  it  was  estopped  from  setting  np  snch  false  an- 
swers in  defense. 
It  was  the  duty  of  the  assnred  to  supply  the  defendant  with  an  honest  inven- 
tory of  the  property  damaged,  ana  although  he  could  properly  employ  his 
wire  to  make  tne  inventory  of  household  goods  destroyed,  if  he  mases  oath 
to  one  thus  made  by  his  wife  containing  false  statements  and  fraudulent 
claims,  without  knowing  of  its  false  claim  and  without  scrutiny,  he  thereby 
adopts  and  makes  the  fraud  his  own  and  cannot  recover. 

ABSumpedt  on  an  insurance  policy.  Plea»  the  general  issue.  Trial 
by  jury,  September  term,  1884»  Builand  County,  Veazey,  J.,  pre- 
siding. Yerdict  for  the  plaintiff.  The  clause  in  the  policy  relating 
to  adjustment  of  losses  contained  the  following  : — 

''If  there  be  any  misrepresentation,  fraud,  or  false  swearing,  the 
claimant  shall  forfeit  all  claim  by  virtue  of  his  policy." 

The  application  contained  the  folio-wing  : — 

''  The  said  applicant  hereby  covenants  and  agrees  to  and  with  said 
company  that  the  foregoing  is  a  just,  fuU,  and  true  exposition  of  all 
the  &cts  and  circumstfiuices  in  regard  to  the  condition,  situation,  and 
value  of  the  property  to  be  insured,  so  &r  as  the  same  are  material 
to  the  risk;  and  in  case  any  matter  material  to  the  risk  is  not  fully 
stated,  or  in  any  material  thing  misrepresented,  the  policy  issued 
hereon  shall  be  void." 

A  negative  answer  was  given  by  the  jury  to  the  following  questions- : 

''  Was  there  any  fraud,  false  swearing,  or  intentional  misrepre- 
sentation in  the  proof  of  loss  as  presented  by  the  plaintiff?" 

"  Did  Butler  in  soliciting  the  insurance,  and  writing  the  answers 
to  questions  in  the  application,  act  in  his  own  behalf,  independently 
of  any  employment  by  Manley  to  aid  him  in  procuring  the  insur- 
ance and  preparing  and  forwarding  the  application  ?" 

The  building  in  which  the  property  was  insured  consisted  of  a 
bam  and  two-story  building  at  West  BuUand,  of  which  the  lower 
story  was  occupied  as  a  store,  and  the  upper  story  by  the  plaintiff 
as  a  tenement,  in  which  he  and  his  wife  lived,  and  Daniel  Mullin, 
mentioned  in  the  policy,  was  his  brother  and  lived  with  him  as  a 
boarder.    The  furniture,  clothing,  etc.  was  in  the  upper  story. 

It  appeared  that  after  the  application  had  been  made  out  and 
forwarded  to  the  company,  the  company  returned  it  to  J.  K  Man- 
ley,  their  agent  at  West  Butland,  with  the  following  additional  ques- 
tions :  '^  What  kind  of  goods  are  kept  in  this  store  ?  by  whom 
owned  ?  are  they  insured  ?  where  ?  What  part  of  the  building  are 
the  houshold  furniture,  etc.?  Are  there  any  other  tenants  in  the 
building?"    The  first  printed  question  in  the  application,  namely: 


Digitized  by  VjOOQIC 


1886.]  MuOin  vs.  Vermont  Mut.  Fire  Ins.  Co.  663 

**  Where  situated,  and  bj  whom  owned  and  occupied,  and  for  what 
purpose  ¥*  was  answered  as  follows :  *^  West  Butiand  ;  James  Oil- 
more;  occupied  as  store  and  tenement  bj  James  Mullin."  In  an- 
swer to  said  additional  questions,  an  addition  was  made  to  this 
answer  in  the  words,  "  and  brother,  merchandise,  drugs  and  grocer- 
ies; Mullin  Brothers,  owners  ;  stock  insured  in  Lycoming  Insurance 
Company." 

It  appeared  that  one  Michael  Carrigan  was  the  owner  of  the  stock 
of  goods  in  the  store  and  that  he  was  the  tenant  of  the  store,  and 
his  tenancy  was  not  disclosed  by  the  appUcation.  Said  Carrigan  had 
previously  bought  the  stock  of  goods  at  sheriff's  sale,  and  Mullin 
Brothers  were  running  the  store  as  clerks  for  him  under  an  agree- 
ment that  when  they  should  pay  him  the  amount  of  the  indebtedness 
upon  which  the  goods  were  taken  and  sold,  they  should  become  theirs. 

The  plaintiff  gave  evidence  tending  to  show  that  the  application 
was  taken  by  one  J.  D.  Butler,  and  claimed  that  said  Butler  in  doing 
so  acted  as  agent  of  the  company,  and  the  knowledge  which  he 
claimed  that  said  Butler  had  at  the  time  of  the  application  of  the 
false  statements  and  concealments  as  to  the  ownership  of  the  goods 
in  the  store,  the  tenancy  of  the  store  by  Carrigan,  and  the  use  of 
the  building  for  the  keeping  and  sale  of  intoxicating  Uquors  charged 
ihe  defendant  company  with  knowledge  thereof,  and  took  from  it 
the  defenses  which  it  would  have  had  but  for  such  knowledge  on  the 
part  of  said  Butler. 

J.  D.  Butler  testified  that  be  supposed  that  he  was  agent  of  the 
defendant. 

Mr.  Manley,  called  by  the  defendant,  testified  that  in  January, 
1879,  he  was  agent  of  the  defendant  company  at  West  Butland,  and 
that  the  company  had  no  other  agent  there;  that  he  knew  said  But- 
ler, and  that  Butler  was  at  the  time  a  student  at  law  in  his  office, 
and  had  been  there  about  two  years  and  did  some  clerical  work  for 
him,  and  soHcited  insurance  as  a  broker.  That  Butler  was  not  agent 
for  said  company,  nor  his  partner  in  respect  to  his  (Manley's)  agency 
for  said  company;  that  he  (Butler)  was  an  insurance  broker,  and  as 
such  engaged  in  soliciting  applications  and  placing  the  insurance 
through  agents  of  insurance  companies,  and  receiving  therefor  from 
the  agents  a  commission  on  each  application.  That  the  store  of  the 
MuUins  was  about  sixty  rods  from  the  office  of  the  said  Manley; 
that  said  Butler  did  insurance  business  by  looking  up  appUcations 
and  placing  them  through  Mr.  Manley  in  the  said  defendant  com- 
pany, and  through  agents  for  other  companies,  and  got  his  compen- 
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sation  for  insurance  placed  through  Mr.  Manley  by  Mr.  Mauley's 
paying  him  $1.50  on  each  application,  and  that  Mr.  Mauley  got  his 
pay  from  the  company  by  receiving  $2.00  for  each  application;  and 
in  reference  to  those  applications  taken  by  Butler,  the  said  Manley 
did  the  correspondence  with  the  company.  That  Mr.  Manley  had 
been  appointed  agent  to  the  company  previous  to  that  time;  that  he 
saw  the  application  before  it  went  away  from  the  office  to  the 
company,  at  his  office.  That  said  Manley's  name  was  signed  to  the 
application  by  Mr.  Butler  in  Mr.  Butler's  handwriting,  and  was  made 
upon  one  of  the  blanks  of  the  company  furnished  to  said  Manley  by 
the  company.  Said  Manley  further  testified  that  said  application 
was  shortly  afterwards  returned  to  him  by  the  company  with  said 
additional  questions  written  on  the  margin.  That  upon  the  receiv- 
ing back  of  said  application,  he  handed  it  to  Mr.  Butler,  and  re- 
quested him  to  go  and  get  the  reply;  and  that  Butler  took  the  same 
and  shortly  after  brought  it  back  with  the  additional  answers  in 
Mr.  Butler's  handwriting;  that  he  knew  that  said  Butler  had  once 
worked  several  days  on  the  Mullin  Brothers'  books  at  their  store. 
Said  Butler  told  me  about  the  time  the  application  was  made  that 
James  Mullin  wanted  insurance. 

As  to  the  time  when  said  Butler  learned  or  knew  of  the  situation 
of  the  property,  he  stated  in  his  deposition,  that  in  December,  1878, 
he  was  employed  by  James  Mullin  to  examme  the  books  of  Mullin 
Brothers,  and  that  at  that  time  he  told  him  of  the  arrangment  be- 
tween Carrigan  and  Mullin  Brothers  in  relation  to  the  property  in- 
sured. The  application  was  approved  January  10,  1879.  The 
defendant's  evidence  tended  to  show  that  the  time  referred  to  in 
Butler's  dex>osition,  when  he  was  at  work  on  the  books,  was  some 
three  moni;hs  prior  to  the  time  of  taking  the  application.  Its  evi- 
dence also  tended  to  show  that  the  plaintiff  was  guilty  of  fraud  in 
his  proofs  of  loss,  and  of  false  swearing. 

The  plaintiff  conceded  that  the  numerous  articles  of  silverware 
which  were  represented  in  the  proof  of  loss  as  lost  in  the  fire,  were 
not  lost,  but  the  plaintiff's  eyidence  tended  to  show  that  they  were 
inserted  in  said  proof  of  loss  purposely  by  his  wife;  plaintiff  testified 
he  supposed  they  were  lost,  when  in  fact  they  were  not  It  ap- 
peared that  they  were  found  by  officers  upon  a  search  warrant  on 
June  11th,  1879,  at  the  house  of  the  plaintiff's  father-in-law,  where 
the  plaintiff  was  then  living. 

At  the  dose  of  the  testimony,  the  defendant  moved  the  court  to 
direct  a  verdict  assigning  that  &lse  answers  were  made  in  the  appli- 
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cation;  (1)  as  to  the  kind  of  goods  kept  in  the  store,  as  to  intoxicating 
liquors;  (2)  as  to  the  ownership;  (3)  as  to  the  occupancy;  and  (4) 
that  there  was  fraud  and  false  swearing  in  the  proof  <»f  loss.  The 
court  denied  the  motion. 

The  defendant  requested  the  court  to  charge  : — 

<'  There  is  no  proof  that  Butler  knew  that  Carrigan  was  tenant  or 
occupant  of  the  stor^;  therefore  the  claim  of  knowledge  by  him  as 
an  answer  to  the  concealment  in  the  application  of  that  fact  cannot 
be  made."  ''That  if  the  plaintiff  falsely  represented  to  Mr.  Fletcher 
the  adjuster  of  the  defendant  company,  that  the  Lycoming  Insur- 
ance Company  had  settled  and  paid  the  loss  under  the  policy  of  the 
latter  company  upon  the  store  property,  claimed  to  have  been  lost 
by  the  same  fire,  with  the  intent  thereby  to  induce  a  settlement  o 
the  loss  here  in  question,  that  was  such  misrepresentation  as  would 
under  the  terms  of  the  policy  work  a  forfeiture  of  all  claim  on  the 
part  of  the  plaintiff  by  virtue  of  the  policy." 

''  That  if  the  plaintiff  in  his  proof  of  loss  adopted  any  false  state- 
ment of  his  wife  with  reference  to  the  fact  of  loss,  or  the  amount  or 
value  of  property  claimed  to  have  been  lost,  without  attempting  to 
know  or  to  investigate  the  truth  of  such  matter  for  himself,  he 
thereby  became  responsible  for  such  statement  as  misrepresentation 
within  the  meaning  of  the  policy,  to  the  extent  to  which  he  would 
have  been  able  by  the  exercise  of  reasonable  care,  to  discover  the 
truth  in  respect  to  such  matters,  if  he  had  undertaken  to  do  so." 

''  That  if  the  plaintiff  in  his  proof  of  loss,  adopted  any  false  state- 
ment of  his  wife  with  reference  to  the  fact  of  loss  or  the  amount  or 
value  of  property  claimed  to  have  been  lost,  without  attempting  to 
know  or  to  investigate  the  truth  of  such  matters  for  himself,  he 
thereby  became  responsible  for  such  statement  as  misrepresentation, 
within  the  meaning  of  the  policy." 

The  court  charged  as  to  the  agency  of  Butler  :^ 

Manley  says  in  substance  that  he  was  a  law  student  in  his  office* 
been  there  about  two  years;  that  he  got  his  living  by  teaching  and 
by  clerical  work,  as  he  could  get  jobs,  and  by  soliciting  insurance 
as  a  broker.  He  says  when  he  brought  an  application  to  him  and  a 
policy  was  issued,  he  paid  him  $1.50  for  it.  He  denies  that  he  had 
any  other  relation  with  him  in  the  insurance  business,  or  that  But 
ler  worked  for  him  in  it,  or  had  anything  to  do  with  his  agency  for 
this  company.    The  tenor  of  his  testimony  is  that  Butler  acted  i 
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his  own  behalf  in  soliciting  insurance;  and  he  paid  him  on  each 
application  the  same  as  he  would  any  broker  who  brought  him  an 
application;  that  Butler  was  not  his  clerk  or  his  partner  in  any- 
thing that  he  did  in  the  matter  of  insurance.  As  a  law  student  in 
his  oj£ce,  he  says,  in  substance,  he  did  some  things  for  him  in  that 
connection.    This  is  the  substance  of  his  testimony  as  I  recollect  it : 

It  is  denied  in  evidence,  and  there  is  nothing  to  show  that  Man- 
ley  had  any  authority  or  right  to  delegate  his  agency  to  another. 
He  could  not  appoint  an  agent  of  this  company,  but  he  could  em- 
ploy a  clerk  or  partner  to  help  him  in  his  insurance  business,  and 
work  done  in  such  a  way  or  under  such  circumstances  as  to  have 
the  same  binding  force  on  the  company  as  though  the  agent  had 
done  it  alL  '^^  "t"  *  "*"  Butler  goes,  and  brings  back  an  applica- 
tion, Manley  looks  it  over,  puts  his  name  on  it  as  agent,  and  sends  it 
forward,  and  a  policy  is  issued  thereon.  In  the  absence  of  any 
fraud,  that  application  would  stand  just  the  same  as  though  Manley 
had  done  the  whole  thing  in  person,  provided  the  act  was  done  un- 
der such  ^circumstances  that  the  company  knew  or  ought  to  have 
known  that  a  derk  would  be  employed  by  and  to  act  for  the  agent 
Manley,  in  such  a  manner  and  in  such  a  way. 

Take  this  case :  Mr.  Manley  is  a  lawyer  at  West  Butland;  has  an 
office  there  for  doing  law  businesa  This  company  appoints  him 
their  insurance  ageni  There  is  a  large  village  there,  a  large  con- 
stituency for  this  kind  of  business. 

Now,  the  only  question  is  whether  the  company  ought  to  have 
known  when  they  appointed  him,  that  in  the  performance — ^fedr 
performance  of  his  duties  as  their  agent  there,  he  would  necessarily 
need  a  clerk  to  aid  more  or  less  in  the  carrying  out  of  the  business 
of  that  agency.  *  ^  *  Ji  Butler  had  no  agency  for  the  company, 
and  had  no  employment  by  Manley  to  solicit  this  insurance  or  aid 
Manley  in  it,  but  went  on  his  own  motion,  acting  independently  of 
the  company  and  its  agent,  Manley,  and  took  this  application  as  his 
own  sole  transaction,  *  *  *  and  Manley  took  it  from  him  as 
Mullin's  application  in  the  same  way  he  would  have  taken  it  if  Mul- 
lin  had  brought  it  to  him,  as  an  application  made  out  by  Mullin  in 
person  in  which  he,  Manley,  had  taken  no  part  himself  or  others, 
then  the  company  was  not  affected  by  any  misrepresentations  made 
to  Manley  by  Mullin,  but  had  and  have  a  right  to  stand  on  it  as 
made,  and  to  take  advantage  of  its  material  false  statement  the 
same  as  though  Mullin  had  made  it  all  out  himself,  without  addi- 
tional statement  to  any  one." 
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Butler's  knowledge  as  to  title  of  property  : — 

*'  I  do  not  understand  that  the  plaintiff  is  definite  in  saying  he  told 
Batler  the  same  at  the  time  of  tte  application.  It  is  for  you  to  say. 
If  Butler  previously  knew  how  the  title  stood,  etc.,  and  there  had 
been  no  change  in  it,  it  would  not  have  been  necessary  for  the 
plaintiff  to  go  into  detail  at  the  time  of  the  application.  If  he  had 
said  to  Butler,  "  You  know  just  how  the  title  stands;  it  is  just  as 
we  talked  when  you  were  at  work  on  my  books,"  that  would  have 
been  sufficient.  If  the  plaintiff  at  the  time  of  negotiating  the  ap- 
plication with  Butler  said  enough  to  give  him  fairly  to  understand 
that  the  title  had  not  been  changed  since  he  knew  about  it,  but 
stood  just  the  same,  that  was  sufficient  Butler  should  have  put  it 
down.as  the  fact  was;  and  the  plaintiff  should  not  suffer  because  he 
did  not,  provided  Butler  stood  in  such  relation  to  Manley  as  to 
bind  the  company  as  above  explained." 

Fraud  in  proof  of  loss  : — 

''  The  plaintiff  had  a  proof  made  out,  swore  to  it,  and  presented 
it  within  thirty  days.  It  turns  out  that  he  embraced  some  articles 
not  losi  And  it  is  claimed  that  he  put  values  too  high.  It  was  the 
duty  of  the  plaintiff  to  present  an  honest  statement  of  his  loss; 
knowingly  and  intentionally  includmg  in  it  artidea  not  lost,  or  put- 
ting value  to  articles  lost  too  high,  for  the  purpose  of  getting  more 
than  entitled  and  thus  defraud  the  company,  would  work  a  forfeit- 
ure of  all  daim. 

There  is  no  dispute  on  this  poini  The  question  is  one  of  fact 
Did  he  do  this  ?  Here  is  the  issue.  Did  he  intentionally  present  a 
sworn  statement  of  loss  that  was  false,  that  contained  misrepresenta- 
tions, that  was  fraudulent  ? 

This  question  embraces  two  questions,  (1)  Whether  the  statement 
was  false  in  fact?    (2)  Was  that  intentional  or  by  mistake? 

The  plaintiff  explains  how  the  statement  was  made  and  what  he 
said  when  he  presented  it;  says  he  did  not  know  the  silverware  was 
saved;  and  told  Fletcher,  agent  to  adjust  the  loss,  the  silk  dress  was 
saved  and  should  be  deducted,  although  it  was  included  in  the  state- 
ment Fletcher  denies  this;  and  the  defendant  has  put  in  evidence 
such  facts  as  it  is  claimed  tend  to  show  misrepresentation,  fraud,  and 
false  swearing  by  plainti£ 

There  is  considerable  circumstantial  evidence  on  both  sides  bear- 
ing on  this  point  of  good  faith,  and  it  is  upon  the  whole  that  you 
are  to  say  whether  the  errors  such  as  you  find  exist  in  the  proof  of 
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loss  were  mere  OTersights^  mistakes,  inadTertences,  errors  of  jadg* 
ment  as  to  the  price  of  yalues,  honest  oyer-estimates,  or  whether 
there  was  sabstantial  misrepresentation,  fraud,  or  false  swearing. 

The  plaintiff  had  the  right  to  have  his  wife  or  any  other  person 
make  the  paper;  but  that  did  not  relieve  him  from  obligation  to  be 
honest  himself  in  adopting  it  and  swearing  to  ii  He  is  not  respon- 
sible for  any  attempted  frauds  of  his  wife  or  others  to  which  he  was 
not  a  party. 

The  other  facts  are  sufficiently  stated  in  the  opinion. 

Jahes  C.  Babbett,  for  Defendant. 

No  relation,  either  of  dealing  or  of  knowledge,  between  Butler 
and  the  company  haying  been  shown,  but  ocly  the  acting  of  Butler, 
the  court  erred  in  what  it  said  in  its  charge  as  to  Butter's  being 
agent  of  the  company,  namely:  "  If  you  are  fairly  satisfied  upon  the 
evidence  that  Butler  was  the  defendant's  agent "  etc,  and  other 
similar  expressions.  Was  there  any  partnership?  As  already  said, 
there  was  no  evidence  or  even  daim  that  there  was  any  partnership 
which,  as  such,  was  the  agent  of  the  company.  .  Tf,  therefore,  Butler 
derived  any  powers,  it  was  not  as  a  member  of  a  partnership  which 
was  agent,  but  must  have  been  as  a  partner  of  an  ageni  But  Butler 
does  not  pretend  that  he  had  any  agency  derivative  through  Manley. 
He  said  he  supposed  he  was  as  much  agent  as  Manley — ^not  as  ex- 
pressed by  the  court  that  he  had  any  sub-agency.  What  basis  of 
fact  is  there  in  all  this  upon  which  to  submit  to  the  jury  any  prop- 
osition upon  the  idea  of  Butler  having  powers  derived  from  a  part- 
nership? and  even  if  there  had  been  any  basis  of  fact,  the  matter 
would,  in  point  of  law,  come  to  just  this  :  that  Butler  derived  pow- 
ers by  virtue  of  being  a  partner  of  an  agent  who  had  no  authority 
to  delegate  his  powers,  and  who,  even  if  had  had  such  authority, 
was  not  even  claimed  to  have  exercised  ii  The  record  is  indisputa- 
ble against  the  idea  of  a  clerkship.  Butler  was  an  insurance  broker 
and  brought  the  appUoation  from  MuUin  in  the  character  of  appli- 
cant to  Manley,  the  agent  of  the  company;  and  the  same  is  true 
when  the  application  was  returned  for  farther  answers.  Manley, 
the  agent  then  returned  it  for  such  additions  to  Butler,  the  broker, 
who  in  the  character  of  applicant  and  for  the  applicant^  had  brought 
it  to  Manley,  the  agent  There  was  no  change  of  oharaoter  or  rela- 
tion, and  none  was  claimed.  Manley's  only  part  in  and  relation  to 
the  matter  was  simply  the  exercise  of  his  strict  agency,  which  was 
as  the  record  expressly  states, "  to  receive  and  forward  applications;" 
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and  the  record  also  states  that  '*  it  did  not  appear  that  said  Manley 
had  any  knowledge  upon  the  matters  in  question." 

Now,  even  evidence  had  been  admissible  that  Mullin  told  Butler 
at  the  time  of  the  apphoation  what  the  title  was,  evidence  was  not 
admissible,  that  he  had  told  him  some  three  months  before,  and 
while  Butler  was  in  his  employment  what  the  title  was. 

Of  course,  knowledge  acquired  by  Butler  at  that  time  and  under 
those  circumstances,  would  not  bind  the  insurance  company:  Wood 
on  Ins.,  Sec.  404;  80  Mo.,  68,  71. 

The  insured  was  bound  to  know  whether  there  was  any  agency, 
and  to  know  the  scope  of  the  agency:  White  vs.  Landon,  30  Vt., 
599;  Sprague  vs.  Train,  84  Vt,  160;  Goodrich  vs.  Tracy,  43  Vt.,  314; 
Cooper  vs.  Farmers'  Mutual  Fire  Ins.  Co.,  60  Penn.  St.,  299;  Wood 
Ins.,  p.  662,  Sec,  397;  and  to  prove  it:  Wood  on  Ins.,  p.  649,  Sec, 
896;  ib.,  p.  663,  Sec,  809. 

The  representations  being  warranties,  the  agent's  knowledge  is 
unavailing :  Tebbetts  vs.  Hamilton  Mui  Ins.  Co.,  8  Allen,  669; 
Sheldon  &  Co.  vs.  Hartford  Fire  Insurance  Co.,  22  Conn.,  236; 
Cooper  vs.  Ins.  Co.,  supra. 

Want  of  knowledge  or  .of  recollection  no  excuse:  Towne  vs. 
Fitchburg  Mui  Fire  Co.,  7  Allen,  51;  Wilbur  vs.  Bowditch  Mui  F. 
In&  Co.,  10  Cush.,  446;  Wood  Ins.,  Sec  897;  6  CusL,  42;  2  Demo, 
76;  8  Allen,  669. 

The  burden  is  on  the  party  claiming  estoppel  to  show  the  facts 
operating  as  such.  Mullin  must  show  that  Butler  was  agent,  or 
partner,  or  derk,  or  something  else  belonging  to  the  company;  and 
that,  as  such,  he  had  full  knowledge:  Smith  vs.  Saratoga  Co.  Mut. 
Fire  Ins.  Co.,  8  Hill,  608;  Oarlinghouse  vs.  Whitewell,  61  Baxb.,  208. 
The  act  of  the  agent  is  the  act  of  the  applicant:  Wood  Ins.,  Sec  146. 
The  acts  of  the  agent  must  be  within  tiiie  scope  of  the  agency:  May 
Ins.,  Sec  148;  Eichardson  vs.  Maine  Ins.  Co.,  46  Me.,  894;  Ayeres 
v&  Hartford  Fire  Ins.  Co.,  17  Iowa,  176;  American  Ins.  Co.  v&  Gil- 
bert»  27  MicL,  429 ;  LoweU  vs.  Middlesex  Mui  Fire  Ins.  Co.,  8 
Cush.,  127. 

There  was  no  proof  that  the  plaintiff  ^'told  Butler"  that  Carri- 
gan  was  lessee  of  the  store.  It  was  a  concealment:  Wood  In&,  Sec 
216.  The  representations  in  the  application  are  warranties,  and  a 
strict  compliance  is  necessary:  Wood  In&,  p.  271,  Sec  187;  Jen- 
nings v&  Chenango  Co.  Mui  Ins.  Co.,  2  Denio,  76;  Chaffee  vs.  Ina 
Co.,  18  N.  T.,  878:  May  Ins..  Sec  166.    The  burden  of  proving  a 
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literal  compliance  is  on  the  plaintiff :  Wood  Ins.,  p.  860,  Sec.  607; 
Campbell  vs.  N.  K  Mui  Fire  Ins.  Co.,  98  Mass.,  889,  890;  Wood 
Ins.,  p.  880,  Sees.  196,  214,  228;  Carpenter  vs.  American  In&  Co.,  1 
Story  (U.  S.),  67;  Bnrritt  vs.  Saratoga  Mui  Fire  Ina  Co.,  10  Cush., 
446.  "  The  law  of  insurance  has  been  regarded  as  specially  requiring 
the  utmost  good  faith:"  Bedfield,  Ch.  J.,  in  Farmers'  M.  F.  Ins.  Co. 
vs.  Marshall,  29  Yi,  28. 

The  defendant's  sixth  and  seyenth  requests  should  have  been 
complied  with.  The  very  act  itself  of  assuming  the  peril  of  speak- 
ing without  knowledge  is,  and  ought  to  be,  held  fraudulent:  Keys 
vs.  Carpenter,  8  Vt.,  209;  Twichell  vs.  Bridge,  42  Vt,  72;  Cabot  va 
Christie,  ib.,  121;  Wood  Ins.,  Sees.  196  and  214. 

Bedingtok  &  BuTUEB,  foT  Plaintiff. 

The  defendant  is  bound  by  the  acts  of  Butler.  It  is  certainly 
bound  by  the  acts  of  its  own  agent.  B.  L.,  Sec.  8,617;  and  an  appli- 
cation taken  or  transmitted  through  a  local  agent  is  the  act  of  the 
company,  and  such  agent  is  the  agent  of  the  insurer  and  not  of  the 
insured:  R  L.,  S.  8,620;  20  Beporter,  466;  Wood  Ina,  pp.  686,  690; 
Bodine  va  Ina  Co.,  51  N.  Y.,  117;  Ina  Co.  va  Fahren,  68  IlL,  468; 
Bank  va  Ina  Co.,  81  Conn.,  617;  New  vs.  Ins.  Co.,  17  Minn.,  128. 

Conversations  with  broker  admissible  upon  the  question  of  agency: 
Ly.  F.  Co.  vs.  Ward,  90  DL,  646;  93  IlL,  96.  Question  is,  what  was 
agent's  apparent  authority  ?  McCabe  D.  Co.  Mui  Ina  Co.,  14  Hun, 
599.  A  solicitor  employed  by  a  local  agent,  is  agent  of  the  com- 
pany: Davis  va  L.  Ina  Co.,  18  Hun,  280.  Agent  may  act  within 
the  general  scope  of  his  real  or  apparent  authority:  Wood  Ina,  Sec 
888.  In  all  cases  the  binding  force  of  an  act  done  or  omitted  by 
an  agent  is  to  be  measured  by  his  apparent  authority  and  is  to  be 
determined  by  the  jury:  Wood  Ina,  Sec.  408,  p.  681.  Butler's  acts 
ratified:  Beal  va  P.  F.  Ina  Co.,  16  Wia,  241;  Ins.  Co.  North  Am,  va 
McDowell,  50  DL,  120;  Greely  va  Am.  Cent  Ina  Co.,  60  Mo.,  116. 

Butler  had  knowledge  of  the  title  and  occupancy  of  the  property. 
He  was  informed  by  the  plaintiff  of  Carrigan's  relation  to  the  busi- 
ness. Hence  the  company  is  estopped:  King  va  Ina  Co.,  61  Vt., 
669;  May  Ina,  Sec.  140;  Ina  Co.  va  Williams,  18  Ina  L.  Jour.,  188; 
Ins.  Co.  va  Wilkinson,  18  Wall,  222;  Williams  va  Ina  Co.,  14  Ins. 
L.  Jour.,  708;  Bank  va  Ina  Co.,  49  Yi,  442;  Wood  Ina,  p.  629.  I 
might  go  one  step  further  and  assert  that  knowledge  alone  of  the 
agent  as  to  the  title,  occupancy,  use,  etc,  etc,  was  sufficient  to  bind 
the  company  in  the  case  at  bar:  Both  va  City  Ins.  Co.,  6  McLean, 
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824;  Michael  vs.  Mai  Ins.  Co.,  10  La.  An.,  737;  Hing  yb.  iBtna  Ins. 
Co.,  42  Iowa,  46;  Sim  vs.  Ins.  Co.,  8  W.  V.,  474;  Gates  va  Penn. 
Fire  Ins.  Co.,  10  Hun,  489;  Wood  Ins.,  Sec.  400;  Masters  vs.  Mad- 
ison Ins.  Co.,  3  Ben.,  c.  898;  Marshall  vs.  CoL  M.  Ins.  Co.,  27  N.  H., 
167;  Walsh  vs.  Vi  Mut.  Fire  Ins.  Co.,  64  Vi,  p.  851. 

Proof  Loss.  The  verdict  is  conclusive  that  there  was  no  fraud  in 
the  proof  of  loss.  "  The  law  is  well  settled  that  the  swearing  must 
not  only  be  &lse,  but  it  must  be  knowingly  and  willfully  done:"  16 
Reporter,  593;  35  Mo.,  148;  Mosley  vs.  Ins.  Co.,  66  Yt.,  162;  Wood 
Ins.,  pp.  736,  746;  San&  Ins.  Dig.,  Sees.  2,  3,  6.  The  company  must 
show  that  it  was  injured  by  the  willfully  false  -statement:  Stache  vs. 
Ins.  Co.,  49  Wis.,  89;  Shaw  vs.  Ins.  Co.,  1  Fed.  Rep.,  761;  Cabot  vs. 
Christie,  42  Vt,  121;  Wood  Ina,  pp.  736,  740.  The  elements  of  an 
estoppel  in  pais  are  wholly  lacking  here.  The  proofs  of  loss  do  not 
create  the  liability  to  pay  the  loss,  but  simply  set  running  the  time 
at  the  end  of  which  the  amount  contracted  for  shall  become  payable, 
and  at  which  action  may  be  brought  to  enforce  the  liability:  Folger, 
Ch.  J.,  in  McMaster  tb.  Ins.  Co.,  56  N.  Y.,  222.  It  must  appear  in- 
sured knew  the  matters  stated  to  be  untrue:  14  WalL,  376;  36  Mo., 
148;  4  Daly  (N.  Y.),  96;  6  Ind.,137;  61  Me.,  67;  16  B.  Mon.  (Ky,), 
411;  Clark  vs.  In&  Co.,  86  CaL,  168.  The  plaintiff  is  not  liable  for 
the  fraud  of  his  wife:  35  Misa,  391;  39  Md.,  486;  23  Ind.,  699.  A 
principal  is  not  liable  for  damage  caused  by  a  willful  tort  of  his 
agent:  1  East,  106;  13  HL,  277;  1  Hill,  480;  2  N.  Y.,  479. 

POWEBS,  J. 

The  first  question  presented  by  the  ezcei>tions  is  whether  J.  D. 
Butler,  in  the  matter  of  taking  the  application  for  the  insurance  in 
question,  was  so  far  acting  for  the  defendant  company  as  to  make 
his  knowledge  of  errors  io  such  application  knowledge  of  the  com- 
pany, and  thus  stop  the  company  from  claiming  a  forfeiture  therefor. 

It  appears  that  Manley  was  a  duly  authorized  agent  of  the  com- 
pany at  West  Rutland;  that  Butler  was  in  his  ofSice  and  engaged  to 
some  extent  in  drumming  for  insurance,  and  that  he  and  Manley 
divided  the  fees  payable  upon  accepted  applications  in  a  proportion 
agreed  upon  between  them.  Butler,  however,  was  not  himself 
appointed  or  recognized  by  Manley  or  the  company  as  an  agent. 
When  the  application  of  the  plaintiff  was  returned  by  the  company 
for  further  information  respecting  the  occupancy  of  the  store  and 
the  ownership  of  the  goods  therein,  Manley  "  handed  it  to  Mr.  But- 
ler and  requested  him  to  go  and  get  the  reply,  and  that  Mr.  Butler 
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took  the  same  and  shoriilj  after  brou^t  il  back  with  the  additonal 
answers  in  Mr.  Butler's  handwriting."  This  is  the  defendant's 
evidence  on  this  point,  and  upon  it  we  are  dear  that  the  act  of 
obtaining  the  reply  to  the  company's  questions  was  in  legal  signifi* 
cance  the  act  of  Manley  rather  than  Butler.  Butler  was  expressly 
directed  by  Manley  to  do  this  service,  and  in  doing  it  he  acted 
merely  as  the  hand  of  Manley;  and  as  the  latter  was  confessedly  the 
defendant's  agent,  this  act  was  one  done  by  its  agent  and  in  obe- 
dience to  the  company's  directions.  It  is  thus  wholly  unnecessary 
to  consider  the  able  argument  of  the  defendant's  counsel  upon  the 
question  of  Manley's  power  to  create  a  sub-agent,  or  whether  Butler 
had  any  of  the  functions  of  agency  in  the  transaction*  The  business 
was  done  by  Manley,  and  he  ran  the  risk  of  any  peril  that  might 
affect  the  company  incident  to  ii  tt  would  be  a  dangerous  doctrine 
to  promulgate,  if  we  held  that  the  company  could  avoid  its  respon* 
sibilities  by  repudiating  the  acts  of  its  own  agents  if  they  happened 
in  large  towns  to  be  done  in  part  by  the  assistance  of  persons 
employed  by  such  agents.  There  was  no  error  on  this  point  of 
exceptions. 

As  to  the  tenancy  of  Oarrigan:  In  strict  legal  parlance  Carrigan 
was  the  owner  of  the  goods  in  the  store  and  tenant  of  the  same. 
Mullin  Brothers  were  the  actual,  visible  tenants  of  the  store  and  in 
visible  possession  of  the  stock.  They  were  to  become  the  sole 
owners  when  they  paid  Carrigan's  debt.  Butler  knew  all  about  the 
facts,  and  it  is  wholly  unimportant  when  he  acquired  his  knowledge 
— if  he  knew,— when  under  the  directions  of  the  company  through 
its  agent,  Manley,  he  undertook  to  reply  to  the  company's  questions 
and  made  a  wrong  statement  It  carries  all  the  consequences  that 
create  an  estoppel  on  the  company. 

The  false  representations  as  to  the  settlement  by  the  Lycoming 
company  if  made,  are  wholly  immaterial  The  fraud,  misrepre* 
sentation,  and  false  swearing  referred  to  in  the  by-laws,  relate  to  the 
proofs  of  loss  therein  required  to  be  made  by  the  insured.  The 
context  leaves  tins  beyond  doubt  The  plaintiff  said  nothing  in  his 
proofs  of  loss  about  the  Lycoming  I08&  It  was  outside  clu^er  be- 
tween him  and  Fletcher,  and  has  no  legal  relation  to  his  own  loss. 
It  is  argued  that  this  representation  was  made  to  induce  the  defend- 
ant company  to  settie  his  loss;  but  the  company  did  not  settle  his 
loss;  it  did  not  rely  on  such  representation  nor  apparentiy  regard  it 
in  its  own  action*  What  has  it  suffered  therefore  from  it  or  how 
could  it  suffer  by  means  of  it? 
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The  plamtifiTs  wife  made  out  the  proofs  of  loss  concerning  the 
household  goods,  etc. 

It  is  easy  to  see  that  respecting  an  inventory  of  household  effects 
destroyed  by  fire  the  wife  wotdd  in  most  cases  be  much  better 
informed  as  to  articles  lost  than  her  husband.  What  man  of  us 
under  such  circumstances  could  inventory  the  hnen,  bedding,  crock- 
ery, and  a  thousand  and  one  articles  in  his  house  if  they  were 
burned,  without  the  aid  of  his  wife  ?  but  if  the  plaintiff  was  com- 
X)elled  to  get  the  aid  of  his  wife,  he  assumes  all  responsibility  for  her 
errors  as  he  would  for  his  own. 

The  defendant's  evidence  tended  to  show  that  the  wife  included 
many  articles  not  lost;  some  greatly  overvalued,  which  had  been 
purchased  by  the  plaintiff  himself,  and  some  that  he  never  owned  at 
alL  The  plaintiff  took  his  wife's  inventory  without  scrutiny,  swore 
to  it,  not  knowing  whether  it  was  correct  or  otherwise;  and  it 
turned  out  to  be  greatly  incorrect  and  false.  Upon  this  evidence 
the  defendant  requested  the  court  to  charge  that  if  the  plaintiff 
adopted  any  false  statement  of  the  wife  respecting  a  loss,  or  the 
value  of  goods  lost  without  investigating  the  facts,  he  thereby  be- 
came guilty  of  a  fraud  himself ;  and  if  he  made  representations 
assuming  to  know  the  facts  when  he  had  no  knowledge,  and  such 
statements  turned  out  to  be  false,  it  was  a  fraud  within  the  meaning 
of  the  policy.  The  court  did  not  answer  these  requests,  but  put 
these  matters  to  the  jury  upon  the  theory  of  honest  intention.  In 
this  was  error.  The  company  was  entitled  to  a  truthful  inventory 
of  the  property  lost.  The  plaintiff's  duty  under  the  policy  was  to 
supply  it;  his  representations  must  be  true  in  fact,  he  cannot  even 
be  honest  by  turning  the  matter  over  to  his  wife,  and  omit  to  in- 
spect her  inventory  to  see  if  it  be  correct  If  he  had  looked  it  over 
and  wished  to  be  honest,  he  would  have  discovered  many  false  state- 
ments which  were  calculated,  and  probably  were  intended,  to  work 
a  fraud  upon  the  defendant.  He  could  have  arrested  this  intended 
fraud  if  he  had  done  his  duty.  On  the  contrary  he  recklessly  in- 
dorsed it  without  examination,  and  by  so  doing  made  it  his  Own 
fraud  within  the  meaning  of  the  policy. 

If  this  vein  of  the  evidence  had  been  laid  before  the  jury  as 
requested  by  the  defendant  who  had  the  right  to  a  charge  upon  it, 
possibly  the  jury  might  have  rendered  a  verdict  less  surprising  than 
the  one  they  did. 

Judgment  reversed  and  new  trial  granted. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Appeal  from  the  Circuit  Court  of  the    UnHed  States,  for  the  Eastern 
Didrict  of  Wisconsin. 


PHCENIX  INSURANCE  COMPANY 

vs. 

ERIE  AND  WESTERN  TRANSPORTATION  CO. 

A  stipnlation  in  a  bill  of  lading  that  the  carrier  shall  have  the  benefit  of  any 
insurance  on  the  soods  is  a  valid  one,  and  in  such  case,  even  though  the 
loss  be  occasionedby  the  negligence  of  the  earner,  the  insurance  company 
cannot  be  subrogated  to  the  rights  of  the  shipper  to  recover  damages  for 
such  negligence. 

If,  as  is  well  settled,  a  carrier  may  insure  against  loss,  though  occasioned  bv 
the  negligence  of  his  own  employes,  he  may  also  lawfuny  stipulate  witn 
the  owner  of  goods  to  be  allowed  the  benefit  of  insurance  voluntarily  ob- 
tained by  the  latter. 

Where  goods  were  shipped  under  an  oral  agreement,  with  the  understanding 
that  bills  of  lading  would  be  subsequently  issued,  and  afterward  and  after 
the  effecting  of  insurance  by  the  snipper,  bills  of  lading  were  issued  con- 
taining a  provision  giving  to  the  carrier  the  benefit  of  any  insurance  on 
the  goods,  which  bills  were  not  objected  to  by  the  shipper,  and  were  similar 
to  bills  previously  issued  to  him  on  other  shipments,  the  contract  of  car- 
riage is  to  be  treated  as  if  made  on  the  day  of  the  oral  agreement  and  the 
insurance  company  claiming  to  be  subrogated  to  the  rights  of  the  shipper 
is  bound  by  the  conditions  of  the  bill  of  lading. 

This  was  a  libel  in  admiralty  against  a  common  carrier  by  an 
insurance  company,  which  had  insured  the  owners  upon  the  goods 
carried,  and  had  paid  them  the  amount  of  the  insurance  and  claimed 
to  be  subrogated  to  their  rights  against  the  carrier.  The  defense 
relied  on  was  Chat  by  a  provision  of  the  contract  of  carriage,  the 
carrier  was  to  have  the  benefit  of  any  insurance  upon  the  good& 
The  district  court  held  that  this  provision  was  valid,  and  therefore 
no  right  of  subrogation  accrued  to  the  libelant,  and  entered  a  de- 
cree accordingly.    The  libelant  appealed  to  the  circuit  court,  which 
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found  the  following  facts:  The  respondent  was  a  Pennsylvania  cor* 
poration,  authorized  to  carry  on  the  business  of  lake  transportation, 
and  engaged  in  business  as  a  common  carrier,  and  owned  a  line  of 
propellers  running  between  Erie  and  other  ports  on  the  lakes,  called 
the  ''Anchor  Line,"  one  of  which  propellers  was  the  Mer chard. 
On  July  24th,  1874,  the  firms  of  A.  M.  Wright  &  Co.,  owners  of 
16,325.34  bushels  of  com,  worth  $8,000;  Elmendorf  &  Co.,  owners 
of  800  bushels  of  com,  worth  $600,  and  Gilbert  Wolcott  &  Co., 
owners  of  $370  bushels  of  corn  and  680  bushels  of  oats,  together 
worth  $800,  caused  to  be  shipped  on  board  the  propeller  Merchant, 
then  lying  at  Chicago,  and  bound  for  Erie,  the  grain  aforesaid,  con- 
signed to  themselves  at  other  places  beyond;  and  severally  made 
oral  agreements  with  the  respondent,  by  which,  in  consideration  of 
certain  stipulated  freight,  the  respondent  agreed  to  transport  the 
several  parcels  of  grain  from  Chicago,  by  way  of  the  lakes,  to  Erie, 
and  thence  forward  them  to  their  ultimate  destinations;  and  it  was 
tacitly  understood  that  bills  of  lading  for  the  shipments  would  be 
subsequently  issued  to  the  shippers,  but  nothing  whatever  was  said 
respecting  the  terms  and  conditions  thereof!  After  the  goods  had 
been  received  on  board,  and  the  propeller  had  departed  on  her  voy- 
age, the  respondent  delivered  to  the  shippers,  respectively,  bills  of 
lading,  each  of  which  described  the  goods  as  shipped  on  the  pro- 
peller Merchant,  and  addressed  to  tiiie  owners  by  name  at  their 
ultimate  destination,  fixed  the  rate  of  freight  from  Chicago  to  that 
destination,  and  contained  an  agreement  that  the  goods  should  be 
"transported  by  the  Anchor  Line  and  the  steamboats,  railroad 
companies,  and  forwarding  lines  with  which  it  connects,  until  the 
said  goods  shall  have  reached  the  point  named  in  he  bill  of  lading, 
on  the  following  terms  and  conditions,"  among  which  were  these: — 
"  The  said  Anchor  Line,  and  the  steamboats,  railroad  companies, 
and  forwarding  lines  with  which  it  connects,  and  which  receive  said 
property,  shall  not  be  liable  "  "  for  loss  or  damage  by  fire,  collision, 
or  the  dangers  of  navigation  while  on  seas,  bays,  harbors,  rivers, 
lakes,  or  canals;  and  where  grain  is  shipped  in  bulk  the  said 
Anchor  Line  is  hereby  authorized  to  deliver  the  same  to  the  Elevator 
Company  at  Erie,  as  the  agent  of  the  owner  and  consignee,  for 
transshipment  (but  without  further  charge  to  such  owner  and  con- 
signee) into  the  cars  of  the  connecting  railroad  companies  or  for- 
warding lines;  and  when  so  transshipped  in  bulk,  the  said  Anchor 
Line  and  the  said  connecting  railroad  company  or  carrier  shall  be 
and  is,  in  consideration  of  so  receiving  the  same  for  carriage,  hereby 
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exempted  and  released  from  all  liability  for  loss,  either  in  quantity 
or  weight,  and  shall  be  entitled  to  all  other  exemptions  and  condi- 
tions herein  contained. 

"It  is  further  agreed  that  the  Anchor  line,  and  the  steamboats, 
railroads,  and  forwarding  lines  with  which  it  connects,  shall  not  be 
held  accountable  for  any  damage  or  deficiency  in  packages,  after  the 
same  shall  have  been  receipted  for  in  good  order  by  consignees  or 
their  agents,  at  or  by  the  next  carrier  beyond  the  point  to  which  this 
bill  of  lading  contracta 

"It  is  further  stipulated  and  agreed  that  in  case  of  any  loss, 
detriment,  or  damage  done  to  or  sustained  by  any  of  the  property 
herein  receipted  for,  during  such  transportation,  whereby  any  legal 
liabihty  or  resx)onsibility  shall  or  may  be  incurred,  that  company 
alone  shall  be  held  answerable  therefor  in  whose  actual  custody  the 
same  may  be  at  the  time  of  the  happening  of  such  loss,  detriment, 
or  damage;  and  the  carrier  so  liable  shall  have  the  fdll  benefit  of 
any  insurance  that  may  have  been  effected  upon  or  on  account  of 
said  gooda 

"And  it  is  further  agreed  that  the  amount  of  the  loss  or  damage 
BO  accruing,  so  far  as  it  shall  fall  upon  the  carriers  above  described, 
shall  be  computed  at  the  value  or  cost  of  said  goods  or  property  at 
the  place  and  time  of  shipment  under  this  bill  of  lading." 

These  bills  of  lading  were  received  by  the  shipperi^  without  protest 
or  objection,  and  were  signed  by  Elmendorf  &  Co.,  and  by  Wolcott  & 
Co.,  but  not  by  A.  M.  Wright  &  Co.  The  bills  of  lading  were  received 
by  the  shippers  without  specially  reading  the  terms  and  conditions, 
their  attention  was  not  directed  to  them,  nor  was  anything  said 
respecting  them;  and  no  reduction  of  freight  from  the  rates  stipu- 
lated in  the  oral  agreement  was  made  in  consequence  of  those  terms 
and  conditions,  or  other  consideration  paid  therefor;  but  the  ship- 
pers had  often  before  shipped  goods  by  this  line  under  similar  con- 
tracts, and  thereby  knew,  or  had  every  opportunity  of  knowing,  the 
contents  of  these  bills  of  lading.  The  prox)eIler  completed  the 
lading  of  the  goods  during  the  evening  of  July  24th  1874,  and  about 
midnight  departed  on  her  voyage.  About  10  o'clock  the  next  morn- 
ing, in  a  dense  fog,  she  was  stranded  on  the  western  shore  of  Lake 
Michigan,  about  ten  miles  south  of  Milwaukee,  through  the  negli- 
gence of  those  managing  her,  and  immediately  filled  with  water,  and 
all  the  grain  became  wet  and  damaged.  One  thousand  two  hundred 
bushels  of  it  were  thrown  overboard  to  get  off  the  vessel,  and  5,188 
bushels  were  brought  into  Milwaukee  in  a  perishable  condition,  and 
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were  there  sold  for  {he  stun  of  $1,087.60,  which  was  retamed  by  the 
respondent  On  said  twenty-^fourth  of  July,  the  libelant,  a  New 
York  corporation  authorized  to  transact  a  general  lake  and  insur- 
ance business,  insured  the  shippers,  at  their  request  and  expense, 
against  loss  or  damage  to  these  shipments  from  perils  of  the  seas 
and  other  perils;  and  issued  to  them  certificates  of  insurance,  for 
$8,000,  $520,  and  $700,  respectively,  in  this  form: — 

Ko.  627.  The  Phcenix  Insurance  Company,  Xew  York.  |8,000. 

Chicago,  III.,  July  24tb,  1874. 
This  certifies  that  A.  li.  Wright  &  Co.  [are]  insured,  under  and  sub- 
ject to  the  conditions  of  open  policy  No.  2,263  of  the  Phosnix  Insurance 
Company  in  the  sum  of  18,000,  on  corn  on  board  the  propeller  Merchant,  at 
and  from  Chicago  to  Erie.  Loss  payable  to  assured,  order  hereon,  and  return 
of  this  certificate.  Chas.  E.  Chase,  Agent. 

The  policy  of  insurance  referred  to  in  these  certificates  issuefl 
**  Charles  K  Chase,  on  account  of  whom  it  may  concern,"  ''lost  or 
not  lost,  at  and  from  ports  and  places  to  ports  and  places,  on  car- 
go, premiums  to  be  settled  monthly,  upon  all  kinds  of  lawful  goods 
and  merchandise  laden  or  to  be  laden  on  board"  any  vessel  or 
vessels;  and  was  otherwise  in  the  usual  form  of  an  open  policy  of 
insurance  for  $1,000,000  against  marine  risks,,  including  perils  of  the 
seas,  "  barratry  of  the  master  and  mariners,  and  all  other  perils, 
losses,  and  misfortunes  that  have  or  shall  come  to  the  hurt,  detri- 
ment, or  damage  of  the  said  goods  and  merchandises,  or  any  part 
thereof;"  and  contained  these  provisions  :  "  The  company  are  to  be 
entitled  to  premium  at  their  usual  rates  on  all  shipments,  reported 
or  not  It  is  warranted  by  the  assured  to  report  every  shipment  on 
the  day  of  receiving  advices  thereof,  or  as.  soon  thereafter  as  may 
be  practicable,  when  the  rate  of  pfemium  shall  be  fixed  by  the  pres- 
ident or  the  vice-president  of  the  company."  "  No  shipment  to  be 
considered  as  insured  until  approved  and  indorsed  on  this  policy, 
by  C.  E.  Chase,  agent."  The  shipments  were  duly  approved  and  in- 
dorsed on  this  policy.  On  August  19th,  1874,  the  shippers  aban- 
doned the  goods  to  the  libelant  as  a  total  loss,  by  written 
instruments  substantially  ahke,  the  material  part  of  the  one  exe- 
cuted by  A.  M.  Wright  &,  Co.  being  as  follows : — 

Chicago,  August  19, 1874. 
For  and  in  consideration  of  the  sum  of  eight  thousand  dollars,  the  receipt 
whereof  is  hereby  acknowledged,  we  do  by  these  presents  assign,  transfer, 
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cede,  and  abandon  to  the  Phodniz  Insnranoe  Company  all  onr  right,  title, 
and  interest  in  and  to  the  property  hereinafter  speoified,  and  to  all  that  can 
or  may  in  any  way  he  made,  saved,  or  realized  from  the  damage  or  loss  re- 
ported to  have  occnrred  by  reason  of  which  a  claim  of  payment  has  been 
made  by  us,  with  fiill  power  to  take  and  nse  all  lawful  ways  and  means  (at 
the  risk  and  expense  of  the  Phoenix  Insurance  Company)  to  make,  save,  and 
realize  the  said  property,  to  wit,  16,325.34  bushels  of  com,  as  per  bill  of  lad 
ing  and  invoice,  shipped  on  board  the  propeller  Merchantf  bound  from  Chicago 
for  Erie,  and  covered  by  insurance  with  the  Phcenix  Insurance  Company  by 
open  policy  Ko.  2,263,  certificate  No.  627,  under  date  of  July  24th,  1S74. 

In  consequence  thereof  {he  libelant  paid  to  the  shippers  the 
amount  of  the  insurance  as  and  for  a  constructiTe  total  loss.  A 
general  average  adjustment  was  made  on  September  2d,  1874,  and 
re-adjusted  on  February  1st,  1875,  awarding  to  the  libelant  the  sum 
of  $2,466.12  on  account  of  these  shipments. 

The  circuit  court  made  and  stated  the  following  conclusions  of 
law  :  (1)  That  the  bills  of  lading  were  the  contract  by  which  the 
rights  of  the  parties  were  to  be  governed;  (2)  that  under  them  the 
respondent  became  liable  to  the  shippers  for  the  value  of  the  ship- 
ments, by  reason  of  the  negligent  loss  of  the  same,  and  that  the 
shippers  had  rights  of  action  therefor;  (3)  that  by  the  abandonments 
the  libelant  did  not  succeed  to  those  rights  of  action  of  the  ship- 
pers by  reason  of  the  stipulation  contained  in  the  bills  of  lading  that 
"  the  carrier  so  liable  shall  have  the  full  benefit  of  any  insurance 
that  may  have  been  effected  upon  or  on  account  of  said  goods;" 
(4)  that  the  libelant  was  entitled  to  recover  the  sum  of  $2,466,129 
awarded  to  it  in  the  general  average  adjustment^  re-adjusted  as 
aforesaid,  with  interest  thereon. 

The  circuit  court  entered  a  decree  for  the  libelant  for  tins  sum 
only,  and  the  libelant  appealed  to  this  court 

Geo.  a.  Black  and  Geo.  D.  Yan  Dtsb,  for  AppdlanL 
Geo.  B.  Hibbabi),  for  Appellee, 

Gbat,  J. 

It  being  found  as  matter  of  fact  that  the  lading  of  the  goods  on 
board  the  propeller  was  not  completed  until  the  evening  of  the 
twenty-fourth  of  July,  that  she  departed  on  her  voyage  about  mid* 
night,  and  that  the  bills  of  lading  were  not  delivered  by  the  carrier 
to  the  shippers  until  after  her  departure,  it  is  clear  that  the  bills  of 
lading  were  not  actually'  delivered  until  the  25th.  But  it  being 
also  found  that  oral  agreements  for  the  carriage  were  made  on  the 
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24tli,  with  the  understanding  that  bilk  of  lading  would  be  subse- 
quently issued,  and  that  the  shippers  having  often  before  shipped 
goods  bj  this  line  under  similar  bills  of  lading,  knew  or  had  every 
opportunity  of  knowing  their  terms  and  conditions,  it  is  also  clear 
that  the  bills  of  lading  were  but  a  putting  in  form  of  the  oral  agree- 
ments made  on  the  24th,  and  took  effect  as  if  they  had  been  deliv- 
ered and  accepted  on  that  day.  The  certificates  of  the  agent  of  the 
insurance  company,  without  which  the  policy  of  insurance  did  not 
attach  to  these  goods,  were  also  made  on  that  day,  and  described 
the  goods  as  on  board  the  propeller.  The  contract  of  carriage  and 
the  contract  of  insurance  must  therefore  be  treated  as  substantially 
contemporaneous,  and  both  made  before  the  loss  of  the  goods. 
There  is  nothing  to  show  any  misrepresentation  or  intentional  con- 
cealment by  the  assured  in  obtaining  the  insurance,  or  that  the  in- 
surer had  or  had  not  knowledge  or  notice  of  the  usual  form  of  the 
bill  of  lading.  The  policy  of  insurance  contains  no  express  stipula- 
tion for  the  assignment  to  the  insurer  of  the  assured's  right  of  ac- 
tion against  third  persons.  In  the  bills  of  lading,  it  is  expressly 
stipulated  that  the  carriers  whose  railroad  or  vessels  form  part  of 
the  line  of  transi>ortation  shall  not  be  liable  for  loss  or  damage  by 
fire,  collision,  or  dangers  by  navigation;  and  that  each  carrier  shall 
be  liable  only  for  a  loss  of  the  goods  while  in  its  custody,  *'  and  the 
carrier  so  liable  shall  have  the  full  benefit  of  any  insurance  that 
may  have  been  effected  upon  or  on  account  of  said  goods." 

The  question  is  whether,  under  the  circumstances,  the  insurer, 
upon  payment  of  a  loss,  became  subrogated  to  the  right  to  recover 
damages  from  the  carrier. 

When  goods  insured  are  totally  lost,  actually  or  constructively,  by 
perils  insured  against,  the  insurer,  upon  payment  of  the  loss,  doubt- 
less becomes  subrogated  to  all  of  the  assured's  rights  of  action 
against  third  persons  who  have  caused  or  are  responsible  for  the 
loss.  No  express  stipulation  in  the  policy  of  insurance,  or  abandon- 
ment by  the  assured,  is  necessary  to  perfect  the  title  of  the  insurer 
From  the  very  nature  of  the  contract  of  insurance  as  a  contract  of 
indemnity,  the  insurer,  when  he  has  paid  to  the  assured  the  amount 
of  the  indemnity  agreed  on  between  them,  is  entitled,  by  way  of 
salvage,  to  the  benefit  of  anything  that  may  be  received,  either  from 
the  remnants  of  the  goods,  or  from  damages  paid  by  third  x)ersons 
for  the  same  loss.  But  the  insurer  stands  in  no  relation  of  contract 
"^T  of  privity  with  such  persons.  His  title  arises  out  of  the  contract 
insurance  and  is  derived  from  the  assured  alone,  and  can  only 
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be  enforced  in  the  right  of  the  hitter.  In  a  court  of  common  hiw  it 
can  onlT  be  asserted  in  his  name,  and,  even  in  a  court  of  equity  or 
of  admiralty,  it  can  only  be  asserted  in  his  right  In  any  form  of 
remedy,  the  insurer  can  take  nothing  by  subrogation  but  the  rights 
of  the  assured  :  Comegys  yb.  Yasse,  1  Pei,  193,  214;  Fretz  y& 
Bull,  12  How.,  466,  468;  The  Monlicdio,  17  id.,  162,  156;  Garrison 
vs.  Memphis  Ins.  Co.,  19  id.,  312,  317;  Hall  t&  Baihx)ad  Co.,  13,  367, 
370,  371;  The  Potwnac,  106  XJ.  S.,  630,  634,  635;  Mobile  &  M.  Ry. 
vs.  Jurey,  111  id.,  584,  594;  Clark  vs.  Wilson,  103  Mass.,  219;  Simp* 
son  vs.  Thompson,  3  App.  Caa,  279,  286,  292,  293.  That  the  right 
of  the  assured  to  recover  damages  against  a  third  person  is  not  in- 
cident to  the  property  in  the  thing  insured,  but  only  a  personal 
right  of  the  assured,  is  clearly  shown  by  the  fact  that  the  insurer 
acquires  a  beneficial  interest  in  that  right  of  action,  in  proportion 
to  the  sum  paid  by  him,  not  only  in  the  case  of  a  total  loss,  but 
likewise  in  the  case  of  a  partial  loss,  and  when  no  interest  in  the 
property  is  abandoned  or  accrues  to  him :  Hall  vs.  Bailroad  Coa, 
the  Potomac,  and  Simpson  vs.  Thompson,  above  cited. 

The  right  of  action  against  another  person,  the  equitable  interest 
in  which  passes  to  the  insurer,  being  only  that  which  the  assured 
has,  it  follows  that  if  the  assured  has  no  such  right  of  action  none 
passes  to  the  insurer,  and  that  if  the  assured's  right  of  action  is 
limited  or  restricted  by  lawful  contract  between  him  and  the  person 
sought  to  be  made  responsible  for  the  loss,  a  suit  by  the  insurer,  in 
the  right  of  the  assured,  is  subject  to  like  limitations  or  restrictions. 
For  instance,  if  two  ships  owned  by  the  same  person  come  into 
collision  by  the  fault  of  the  master  and  crew  of  the  one  ship,  and  to 
the  injury  of  the  other,  an  imderwriter  who  has  insured  the  injured 
ship,  and  received  an  abandonment  from  the  owner,  and  paid  him 
the  amount  of  the  insurance  as  and  for  a  total  loss,  acquires  thereby 
no  right  to  recover  against  the  other  ship  because  the  assured,  the 
owner  of  both  ships,  could  not  sue  himself  :  Simpson  vs.  Thompson^ 
above  cited;  Globe  Ins.  Co.  vs.  Sherlock,  25  Ohio  Si,  50,  68. 

Upon  the  same  principle,  any  lawful  stipulation  between  the  owner 
and  the  carrier  of  goods,  limiting  the  risks  for  which  the  carrier 
shall  be  answerable,  or  at  the  time  of  making  the  daim,  or  the 
value  to  be  recovered,  applies  to  any  suit  brought  in  the  right  of 
the  ovnier,  for  the  benefit  of  his  insurer,  against  the  carrier,  as,  for 
instance,  if  the  contract  of  carriage  expressly  exempts  the  carrier 
fi-om  liability  for  losses  by  fire  (York  Co.  vs.  Central  Rd.,  3  WalL, 
107),  or  requii'es  claims  against  the  carrier  to  be  made  vvithin  three 
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months  (Express  Co.  y&  Caldwell,  21  id.,  264).  or  fixes  the  value  for 
which  the  carrier  shall  be  responsible  (Hart  ts.  Pennsjlyania  Bd. 
Co.,  112  XT.  S.,  331).  So  the  stipulation,  not  now  in  controversy,  in 
the  bills  of  lading  in  the  present  case,  making  the  value  of  the 
goods  at  the  place  and  time  of  shipment  the  measure  of  the  carrier's 
liability,  would  control,  although  in  the  absence  of  such  a  stipula- 
tion the  carrier  would  be  liable  for  the  value  at  the  place  of  destina- 
tion, as  held  in  Mobile  &  M.  By.  vs.  Jurey,  111  TJ.  S.,  584 

The  stipulation  in  those  bills  of  lading  that  carriers  "  shall  not  be 
liable  for  loss  or  damage  by  fire,  collision,  or  the  dangers  of  naviga- 
tion," clearly  does  not  protect  them  from  liability  for  any  loss  occa- 
sioned by  their  own  negligence.  By  the  settied  doctrine  of  this 
court,  even  an  express  stipulation  in  the  contract  of  carriage  that  a 
common  carrier  shall  be  exempt  from  liability  for  losses  caused  by 
the  negligence  of  himself  and  his  servants,  is  unreasonable  and  con- 
trary to  public  pohcy,  and  therefore  void:  Bailroad  Co.  vs.  Lock- 
wood,  17  Wall.,  367;  Baikoad  Co.  vs.  Pratt,  22  id.,  123 ;  Bank  of 
Kentucky  vs.  Adams  Express  Co.,  93  U.  S.,  174  ;  Bail  way  Co.  vs. 
Stevens,  95  id.,«655.  And  it  may  be  that,  as  held  by  Judge  Wallace 
in  a  case  in  the  circuit  court,  a  stipulation  that  ''no  damage  that 
can  be  insured  against  will  be  paid  for,"  would  not  protect  the  car- 
rier from  liability  for  his  own  negligence,  because  that  would  be 
to  compel  the  owners  of  the  goods  to  insure  against  the  negligence 
of  the  carrier:  The  ffadji,  22  Blatchf.,  235.  But  the  stipulation 
upon  the  subject  of  insurance  in  the  bills  of  lading  before  us  is 
governed  by  other  considerations.  It  does  not  compel  the  owner 
of  the  goods  to  stand  his  own  insurer,  or  to  obtain  insurance  on  the 
goods;  nor  does  it  exempt  the  carrier  in  case  of  loss  by  negligence 
of  himself  or  his  servants,  from  liability  to  the  owner,  to  the  same 
extent  as  if  the  goods  were  uninsured.  It  simply  provides  that  the 
carried,  when  liable  for  the  loss,  shall  have  the  benefit  of  any  insur- 
ance effected  upon  the  goods. 

It  ia  conclusively  setUed,  in  this  country  and  in  England,  that  a 
policy  of  insurance  taken  out  by  the  owner  of  a  ship  or  goods, 
covers  a  loss  by  perils  of  the  sea  or  other  perils  insured  against, 
although  occasioned  by  the  negligence  of  the  master  or  crew  or  other 
persons  employed  by  himself:  Waters  vs.  Merch.  LouisviUe  Ins.  Co., 
11  Pei,  213;  Copelmd  vs.  New  England  Ins.  Co.,  2  Met,  432; 
Qen.  Ins.  Co.  v&  Sherwood,  14  How.,  851,  366;  Davidson  vs.  Bur- 
nand,  L.  R,  4  C.  P.,  117,  121.  Any  one  who  has  made  himself  re- 
sponsible for  the  safety  of  goods  has  a  sufficient  interest  in  them 
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to  enable  bim  to  insure  tbem.  Contracts  of  reinsurance,  by  wbich 
one  insurer  causes  tbe  sum  wbicb  be  bas  insured  to  be  reassured  to 
bim  by  a  distinct  contract  witb  anotber  insurer,  witb  tbe  object  of 
indemnifying  bimself  against  bis  own  responsibility  (tbougb  pro- 
bibited  for  a  time  in  England  by  statute),  are  valid  by  tbe  common 
law,  and  bave  always  been  lawful  in  this  country;  and  in  a  suit  upon 
such  a  contract  tbe  subject  at  risk,  and  tbe  loss  tbereof,  must  be 
proved  in  tbe  same  manner  as  if  tbe  original  assured  were  tbe  plaint- 
iff: 3  Kent  Com.,  278,  289;  Sun  Ins.  Co.  vs.* Ocean  Ins.  Co.,  107  U. 
S.,  485;  Mackenzie  vs.  Wbitwortb,  L.  B.,  10  Excb.,  142,  and  1  Exob. 
Div.,  36.  So  a  common  carrier,  a  warebouseman,  or  a  wbarfinger, 
wbetber  liable  by  law  or  custom  to  tbe  same  extent  as  an  insurer, 
or  only  for  bis  own  negligence,  may,  in  order  to  protect  bimself 
against  bis  own  responsibility,  as  well  as  to  secure  bis  lien,  cause 
tbe  goods  in  bis  custody  to  be  insured  to  tbeir  full  value,  and  tbe 
policy  need  not  specify  tbe  nature  of  bis  interest:  Crowley  vs. 
Coben,  3  B.  &  Ad.,  478;  De  Forrest  vs.  Fulton  Ins.  Co.,  1  HaU,  94, 
110;  Waters  vs.  Monarcb  Ass.  Co.,  5  E.  &  B.,  870;  London  &  N. 
W.  By.  vs.  Glyn,  1  id.,  652;  Savage  vs.  Com  Excb.  Ins.  Co.,  36 
N.  Y.,  555;  Joyce  vs.  Kennard,  L.  B.,  7  Q.  B.,  78;  Com.  vs.  Sboe  & 
Leatber  Inlsu  Co.,  112  Mass.,  131;  Home  Ins.  Co.  vs.  Baltimore  Ware- 
bouse  Co.,  93  U.  S.,  527;  N.  B.  Ins.  Co.  va  L.  &  L.  &  G.  Ins.  Co.,  6 
Cb.  Div.,  569. 

No  rule  of  law  or  of  public  poKcy  if  violated  by  allowing  a  com- 
mon carrier,  like  any  otber  person  baving  eitber  tbe  general  prop- 
erty or  a  peculiar  interest  in  goods,  to  bave  tbem  insured  against 
tbe  usual  perils,  and  to  recover  for  any  loss  from  sucb  perils,  tbougb 
occasioned  by  tbe  negligence  of  bis  own  servants.  By  obtaining 
insurance,  be  does  not  diminish  bis  own  responsibility  to  tbe  owners 
of  tbe  goods,  but  ratber  increases  bis  means  of  meeting  tbat  respon- 
sibility. If  it  were  true  tbat  a  sbip-owner,  obtaining  insurance  by 
a  general  description  upon  bis  sbip  and  tbe  goods  carried  by  ber, 
could,  in  case  of  tbe  loss  of  botb  sbip  and  goods,  by  perils  insured 
against,  and  tbrougb  tbe  negligence  of  tbe  master  and  crew,  recover 
of  tbe  insurers  for  the  loss  of  tbe  sbip  only,  and  not  for  tbe  loss  of 
tbe  goods,  some  trace  of  tbe  distinction  would  be  found  in  tbe 
books;  but  tbe  learning  and  research  of  counsel  bave  failed  to  fur- 
nish any  such  precedent  On  tbe  contrary,  in  one  of  tbe  earliest  cases 
in  which  the  rule  that  a  policy  of  insurance  covers  losses  by  perils 
insured  against,  though  occasioned  by  the  negligence  of  the  serv- 
ants of  the  insured,  was  judicially  afiSrmed,  tbe  assured,  being  tbe 
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owner  of  a  ship,  had  chartered  her  for  a  West  India  voyage,  and 
by  the  usages  of  trade  bore  the  risk  of  bringing  the  cargo  from  the 
shore  to  the  ship.  The  policy  was  upon  the  boats  of  the  ship,  and 
upon  goods  in  them;  and  the  amount  recovered  of  the  insurer  was 
for  goods  being  carried  from  the  shore  to  the  ship  in  her  boats,  and 
lost  by  the  wrecking  of  the  boats  in  consequence  of  the  misconduct 
and  negligence  of  some  of  the  ship's  crew.  Such  was  the  state  of 
facts  to  which  Lord  Chief  Justice  Abbott  applied  the  language, 
cited  and  approved  by  Mr.  Justice  Story  in  Waters  vs.  Merch. 
Louisville  Lis.  Co.,  11  Fei,  222,  and  by  Chief  Justice  Shaw  in  Cope- 
land  v&  N.  R  Ins.  Co.,  2  Mete.,  442:  ''In  this  case  the  immediate 
cause  of  the  loss  was  the  violence  of  the  winds  and  wave&  No 
decision  can  be  cited  where,  in  such  a  case,  the  underwriters  have 
been  held  to  be  excused  in  consequence  of  the  loss  having  been 
remotely  occasioned  by  the  negligence  of  the  crew.  I  am  afraid  of 
laying  down  any  such  rule;  it  will  introduce  an  infinite  number 
of  questions  as  to  the  quantum  of  care  which,  if  used,  might  have 
prevented  the  losa  Suppose,  for  instance,  the  master  were  to  send 
a  man  to  the  mast-head  to  look  out,  and  he  falls  asleep,  in  conse- 
quence of  which  the  vessel  runs  upon  a  rock,  or  is  taken  by  the 
enemy,  in  that  case  it  might  be  argued,  as  here,  that  the  loss  was 
imputable  in  the  negligence  of  one  of  the  crew,  and  that  the  tmder- 
writers  were  not  liable.  These  and  a  variety  of  other  such  ques- 
tions would  be  introduced,  iq  case  our  opinion  were  in  favor  of  the 
underwriters:"  Walker  vs.  Maitland,  6  B.  &  Aid.,  171,  174  175. 
So  in  the  recent  case  of  N.  B.  Ins.  Co.  vs.  L.  &  L.  &  G.  Ina  Co.,  it 
was  assumed  as  unquestionable  that  insurance  obtained  by  a  whar- 
finger would  cover  a  loss  by  his  own  negligence:  5  Ch.  Div.,  684. 

As  the  carrier  might  lawfully  himself  obtain  insurance  against 
the  loss  of  the  goods  by  the  usual  perils,  though  occasioned  by  his 
own  negligence,  he  may  lawfully  stipulate  with  the  owner  to  be 
allowed  the  benefit  of  insurance  voluntarily  obtained  by  the  latter. 
This  stipulation  does  not,  in  terms  or  in  effect,  prevent  the  owner 
from  being  re-imbursed  the  full  value  of  the  goods;  but,  being  valid 
as  between  the  owoer  and  the  carrier,  it  does  prevent  either  the 
owner  himself,  or  the  insurer,  who  can  only  sue  in  his  right,  from 
maintaining  an  action  against  the  carrier  upon  any  terms  incon- 
sistent with  this  stipulation. 

Nor  does  this  conclusion  impair  any  lawful  rights  of  the  insurer. 
His  right  of  subrogation,  arising  out  of  the  contract  of  insurance 
and  payment  of  the  loss,  is  only  to  such  rights  as  the  assured  has, 
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by  law  or  contract,  against  third  persons  The  policy  containing 
no  express  stipulation  upon  the  subject,  and  there  being  no  evidence 
of  any  fraudulent  concealment  or  misrepresentation^by  the  owner 
in  obtaining  the  insurance,  the  existence  of  the  stipulation  between 
the  owner  and  the  carrier  would  have  afforded  no  defense  to  an 
action  on  the  policy,  according  to  two  careful  judgments  rendered  in 
June  last,  and  independently  of  each  other,  the  one  by  the  English 
Court  of  Appeal,  and  the  other  by  the  Supreme  Judicial  Court  of 
Massachusetts:  Tate  vs.  Hyslop,  15  Q.  B.  Div.,  868;  Jackson  Co.  t& 
Boylston  Ins.  Co.,  139  Mass.,  508. 

In  Tate  vs.  Hyslop,  owners  of  goods  insured  against  risks  in 
crafts  or  lighters,  bad  previously  agreed  with  a  lighterman  that  he 
should  not  be  liable  for  any  loss  in  crafts  except  loss  caused  by  his 
own  ne^igence,  and  did  not  disclose  this  agreement  to  the  under- 
writers at  the  time  of  procuring  the  insurance.  The  sole  ground 
on  which  it  was  held  that  the  owners  could  not  recover  on  the  pol- 
icy was  that  this  agreement  was  material  to  the  risk,  because  the 
underwriters,  as  the  assured  knew,  had  previously  established  two 
rates  of  premium,  depending  on  the  question  whether  they  would 
have  recourse  over  against  the  lighterman.  Lord  Justice  Brett 
observed  that,  but  for  the  two  rates  of  premium  established  by  the 
underwriters  and  known  to  the  assured,  the  omission  of  the  assured 
to  disclose  their  agreement  with  the  lighterman  could  only  have 
effected  the  amount  of  salvage  which  the  underwriters' might  have, 
and  would  have  been  immaterial  to  the  risk,  and  consequently  to 
the  insurance:  16  Q.  B.  Div.,  375,  376. 

In  Jackson  Co.  vs.  Boylston  Ins.  Co.,  it  was  adjudged  that,  in  the 
absence  of  any  fraud  or  intentional  concealment,  the  undisclosed 
existence  of  a  stipulation  between  the  assured  and  the  carrier,  like 
that  now  before  us,  afforded  no  defense  to  an  action  on  the  policy. 

It  may  be  added  that  our  conclusion  accords  with  the  decision  of 
Judge  Shipman  in  Bintoul  vs.  N.  Y.  Cent.  Bd.,  21  Blatchl,  439; 
(s.  c  23  Am.  Law  Beg.  N.  S.,  294,  and  note),  as  well  as  with  those 
of  Judge  Dyer  in  the  district  court,  and  Judge  Drummond  in  the 
circuit  court,  in  the  present  case:  10  Biss.,  18,  38.  See,  also» 
Carstairs  vs.  Mech.  &  Tr.  Ins.  Co.,  18  Fed.  Bep.,  473;  The  Sidney 
23  Feb.  Bep.,  88;  Mercantile  Ins.  Co.  vs.  Calebs,  20  N.  T.,  173. 

Decree  affirmed. 
Bradley,  J.,  dissented. 
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COUBT  OP  APPEALS  OP  NEW  YOBK. 

ADOLPH  OOLDSCHMIDT  et  al.,  AppellarUs, 

MUTUAL  LIFE  INS.  CO.  or  N.  T.,  Bespondent* 

The  policy  required  that  the  proofs  of  death  ahonld  contain  full  and  true 
answers  to  the  auestions  relating  to  the  life,  health,  and  death,  the  state- 
ments of  the  pnysician,  responsible  acauaintance,  and  undertaker;  also 
that  in  case  of  self-destruction  only  tne  net  reserve  should  be  paid. 
In  the  proofs  disease  of  bladder  was  stated  as  cause  of  death,  also  that 
iuBured  hx^  violated  no  condition  of  the  policy  so  far  as  known.  In  re- 
snonse  to  a  further  direction  in  case  of  coroner's  jury  to  ftimish  verdict  and 
all  evidence  on  which  it  was  based,  a  copy  of  such  verdict  and  evidence 
was  annexed  which  on  its  face  showed  suicide  to  be  the  cause  of  death,  but 
with  a  statement  that  it  was  not  admitted  that  there  had  been  either  such 
verdict  or  evidence,  and  that  the  copy  furnished  was  only  what  according 
to  information  purported  to  be  such  verdict  and  evidence,  the  truth  of  the 
finding  and  evidence  being  also  denied. 

Eeld,  That  the  proofs  were  not  prima  fiicie  evidence  that  the  insured  died  by 
his  own  hand. 

ffeldy  That  the  burden  of  showing  that  death  has  not  resulted  from  suicide 
was  not  shifted  upon  the  plaintiff  by  the  copy  of  the  verdict  and  evidence. 
Such  copy  was  not  required  by  the  policy  and  was  furnished  as  a  matter 
of  courtesy. 

Wm.  G.  Wilson,  /or  Appellants. 
BoBEBT  Sewell,  foT  Seqxmdsnt, 

Danfobth,  J. 

This  was  an  action  brought  by  the  plaintifib,  as  assignees  of  two 

policies  of  insurance— one  for  $3,600,  the  other  $1,500 — tissued  by 

the  defendant  upon  the  life  of  one  Oscar  Edler.    The  defense  was 

that  he  came  to  his  death  by  suicide  and  so  the  defendants  incurred 

•  D«oitloB  reodCTCd,  June  1,  ItM.  ~* 
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no  liability,  but  the  answer  contained  an  offer  of  judgment  for 
$231.96,  being  the  amount  of  premiums  received.  Upon  trial  of  the 
issue,  the  court  ruled  that  the  defense  was  made  out,  and  directed  it 
verdict  for  so  much  only  as  was  admitted  to  be  due.  The  correct- 
ness of  this  ruling  turns  upon  the  legal  effect  of  answers  and  informa- 
tion given  in  connection  with  the  preliminary  proo&  of  death  served 
by  the  claimants,  and  presents  the  only  question  suggested  by  the 
record. 

The  policy  of  $3,500  was  payable  by  its  teDns  "  in  sixty  days  after 
due  notice  and  proof  of  the  death  "  of  the  life  insured,  unless  among 
other  things  not  material  here, ''  he  shall  die  by  his  own  act  or  hand, 
whether  sane  or  insane  "  in  which  case  ''the  policy  shall  be  null  and 
void,"  and  the  company  will  return  the  premiums  paid.  The  char- 
acter or  nature  of  the  proof  of  death  is  not  specified,  nor  other 
language  used  in  reference  to  it  than  is  above  given.  The  other 
policy  is  different  It  is  payable  ''  within  sixty  days  after  notice  and 
the  proofs  hereinafter  required  of  the  deaiJi  of  said  Oscar  Edler 
shall  have  been  furnished  to  the  company  at  its  office,"  and  provides 
that  "the  proo&  of  the  death  by  which  this  contract  matures,  shall 
contain  full  and  true  answers,  under  oath,  to  the  questions  in  the 
company's  blanks  for  proofs  of  death,  relating  to  the  life,  health,  and 
death  of  the  person  in  question;  and  shall  include  (1)  a  statement  of 
the  extent  and  character  of  each  and  every  claimant*s  interest  in  the 
policy;  (2)  the  statement  of  the  physician,  or  physicians  if  more 
than  one,  who  attended  the  deceased  during  his  last  illness  or  within 
a  year  previous;  (3)  the  statement  of  a  responsible  householder 
acquainted  with  the  deceased;  (4)  the  statement  of  the  undertaker." 

But  the  policy  declared,  "that  the  self-destruction  of  the  person, 
whether  voluntary  or  unvoluntary,  and  whether  he  be  sane  or  insane 
at  the  time,  is  not  a  risk  assumed  by  the  company  in  this  contract, 
but  in  every  such  case,  the  company  will,  upon  demand  made  and 
the  surrender  of  this  policy,  accompanied  with  satisfactory  proofs  of 
such  death,  within  sixty  days  after  its  occurrence,  pay  the  net  reserve 
upon  it  held  by  ihe  company  at  the  beginning  of  the  year  in  which 
death  occurs." 

The  complaint  stated  that  Edler  died  on  the  27th  of  August,  1876, 
and  in  regard  to  each  policy,  that  proofe  of  his  death  as  hereby 
required  were  served  upon  the  defendant.  The  answer  admits  the 
death  of  Edler  at  or  about  the  time  named,  and  "that  proof  of  his 
death  has  been  served  upon  it  as  in  the  complaint  stated."  As  to 
the  claim  under  the  first  policy,  the  defendants  allege  that  the  "said 


Digitized  by  VjOOQIC 


1886.]  Grddachmidi  et  aL  vs.  Mutual  Life  Ins.  Co.  587 

Edler  committed  suioide,  and  took  his  own  life  by  liis  own  act  and 
by  bis  own  hand,"  and  as  to  the  second,  that  he  came  to  his  death 
by  self-destruction.    They  also  put  in  issue  the  assignment  by  him. 

Upon  the  trial  the  plaintifb  put  in  evidence  the  policies,  and 
proved  their  title  by  assignment. 

They  then  called  Daniel  Goldschmidt,  who  testified  that  he  was 
one  of  the  plaintiffs,  and  he  was  about  to  state  the  consideration  of 
the  assignments  and  the  extent  of  plaintiff's  claim  under  them  when 
the  defendant's  counsel  objected,  and  the  proposed  evidence  was 
excluded.  He  then  testified  that  he  knew  of  Edler's  death  on  the 
27th  of  August,  1876;  that  he  attended  the  funeral  and  saw  his  dead 
body.  The  defendant's  counsel  then  placed  in  the  hands  of  the 
witness  certain  papers,  marked  "  Exhibit  No.  1  for  identification," 
containing  proofs  of  death  and  other  matters  referred  to  in  the 
second  policy,  and  proved  by  him  that  the  signature  to  the  certifi- 
cate was  his  own,  and  also  that  of  the  firm  of  which  plaintiffis 
were  the  members.  The  exhibit  contained  various  papers  entitled 
as  follows:  1st,  claimant's  certificate;  2d,  attending  physician's  cer- 
tificate; 8d,  friend's  certificate;  4th,  undertaker's  certificate,  aU  upon 
defendant's  blanks,  and  given  in  answer  to  questions  framed  by 
them.  Among  those  addressed  to  the  claimants,  in  paper  called 
''claimant's  certificate"  are  these  questions  and  answers:  "Place 
and  date  of  death?  No.  324  West  Fifty-second  btreet,  in  the  city  of 
New  York,  as  we  are  informed  and  beheve,  August  27, 1876. 

A.  Bemote  cause  of  death?  Disease  of  the  bladder  and  xuinary 
organs. 

B.  When  did  the  health  of  the  deceased  first  begin  to  be  affected  ? 
Not  knovm  to  us,  but  we  are  informed  and  believe,  several  months 
before  his  death. 

C.  Immediate  cause  of  death?  Not  known  to  us,  other  than  he 
was  afllicted  by  the  above-mentioned  disease. 

D.  Duration  of  last  illness?  Not  known  to  us,  except  that  he 
had  been  afflicted  with  the  above-mentioned  disease  for  several 
mouths  before  his  death. 

R  Give  every  particular  in  relation  thereto  vrithin  your  knowl« 
edge.     Not  known  to  us,  except  that  for  several  months  he  appeared 
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io  be  Bufferi2ig  severe  pain,  consequent  as  we  suppose  upon  the 
above-mentioned  disease. 

Name  and  residence  of  every  physician  who  attended  and  pre* 
scribed  for  deceased  during  the  last  year  prior  to  death,  or  since  he 
became  out  of  health  ?  Dr.  F.  Zinsser  of  No.  47  West  Twenty^eighth 
Street,  in  the  dty  of  New  York,  as  we  are  informed,  prescribed  for 
deceased  during  this  period;  we  know  of  no  other. 

Did  deceased  violate  any  condition  of  the  above  mentioned  poUcy 
in  respect  to  residence,  travel,  occupation,  use  of  spirituous  liquors, 
dueling,  suicide,  violation  of  law,  or  had  he  been  convicted  of  felony? 
No,  not  to  our  knowledge. 

Then  follows  this  direction  and  answer:  ^'In  case  of  coroner's 
inquest,  furnish  the  company  with  verdict  of  the  jury,  and  aU  the 
evidence  on  which  verdict  was  based  ?  We  are  informed  that  what 
purported  to  be  a  coroner's  inquest  was  held;  we  annex  a  copy 
of  what  is  represented  to  us  to  be  the  verdict  of  the  jury  and  of 
the  evidence  on  which  said  verdict  was  based.  But  we  do  not 
hereby  admit  that  there  was  any  such  inquest,  verdict,  or  evidence, 
and  we  deny  that  the  purporied  finding  of  such  alleged  jury  was 
true  or  well  founded,  and  we  deny  the  fact  alleged  to  have  been 
found  by  such  jury,  and  we  deny  the  truthfulness  of  the  alleged 
evidence  on  which  said  verdict  was  based." 

Attached  to  the  papers  referred  to  is  a  copy  of  the  testimony  pur- 
porting to  have  been  taken  before  the  coroner,  and  a  copy  of  the 
inquisition;  in  effect  that  a  jury  of  seven,  whose  names  are  given, 
''upon  their  oaths  and  affirmations  say  that  the  said  Oscar Edier 
came  to  his  death  by  suicide  by  cyanide  of  potassium  on  the  27th 
day  of  August,  1876,  at  No.  324  West  Fifty-second  Street." 

The  plaintiff  rested. 

The  defendant's  counsel  then  proposed  to  read  the  exhibit 
"  for  the  purpose  of  basing  a  motion  thereon,  that  the  complaint 
be  dismissed,"  "because  the  proo&  of  death  show  affirmatively  on 
the  face  that  this  man  did  not  die  within  any  of  the  risks  assumed 
by  this  company.    They  show  that  he  died  by  his  own  hand.'* 

The  plaintiff's  counsel  objected,  '^except  so  far  as  they  are  evi- 
dence of  the  death  as  required  by  the  rules  of  the  company,  and 
of  the  plaintiff's  presentation  of  proof  to  the  company  under  their 
rules,"  and  separately  objected  to  the  proceedings  before  the  coroner 
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being  introduced  in  evidence  as  an  admission  of  the  plaintiffs^  or  as 
evidence  of  the  statements  contained  therein. 

Both  objections  were  overruled  and  to  each  decision  the  plaintiff's 
counsel  excepted.  The  trial  judge  then  ruled  "  that  the  complaint 
should  be  dismissed  unless  the  plaintiff  showed  how  the  death  of 
Edler  was  produced;  that  as  to  it  they  had  the  affirmative."  To  this 
the  plaintiffs  excepted,  and  they  giving  no  further  evidence  the 
defendant's  motion  was  granted,  and  the  complaint  dismissed,  but 
on  application  of  defendant's  counsel,  and  against  the  objection  of 
the  plaintiffs,  the  court  subsequently  ordered  a  verdict  for  the  plaint- 
ifb  for  the  sum  admitted  by  tiie  defendants  to  be  due. 

In  these  rulings  we  think  the  trial  court  erred.  In  the  first  place, 
the  complaint  alleges  and  the  answer  admits  the  issuing  of  the  poli- 
cies, the  death  of  Edler  during  the  life  of  the  policies,  that  proof  of 
his  death  was  served  upon  the  defendants  and  demand  of  payment 
made,  as  set  forth  in  the  complaint.  So  far  there  was  a  complete 
case  conceded,  and  if  the  plaintiff's  title  to  recover  had  not  depended 
upon  their  character  as  assignees,  which  was  denied  by  the  answer, 
no  evidence  could  have  been  required  on  their  part. 

Under  the  first  policy  the  obligation  of  the  defendant  became  per- 
fect in  sixty  days  after  death  of  Edler,  and  notice  and  proof  of  his 
death.  No  particular  form  of  proof  was  specified  in  the  policy,  and 
the  only  reference  to  it  is  the  clause  which  thus  fixes  the  time  when 
the  money  is  to  become  payable.  No  doubt  the  company  were 
entitled  to  such  proof  as  would  afford  reasonable  assurance  that 
their  liability  for  loss  existed,  but  where  the  policy  does  not  require 
specific  information,  nothing  more  can  afterwards  be  required. 
Second,  the  company  did,  however,  prepare  inquiries  upon  the  points 
named  in  the  policy,  and  they  were  answered.  They  had  from  the 
claimant  the  time  of  death,  its  remote  and  its  immediate  cause. 
They  also  had  much  other  information,  to  which  the  terms  of  this 
policy  make  no  allusion.  They  had  from  a  friend  of  Edler  and  from 
the  undertaker  who  buried  him  positive  statements  on  oath  as  to 
his  death  and  actual  burial,  and  his  identity  with  the  person  insured. 
They  suggested  no  defect  in  these  respects.  Nor  was  any  suggested 
on  the  trial  The  only  claim  was  that  the  copy  of  the  proceedings 
on  the  inquest  given  in  addition  to  the  proof  required  by  the  policy, 
made  out  a  case  of  suicide,  and  required  the  plaintiffs  to  show  the 
contrary.  I  can  discover  no  principle  upon  which  such  a  proposi- 
tion can  stand.  The  policy  makes  no  provision  for  it.  The  original 
probeedings  would  not  be  evidence  upon  the  issue.    Its  verity  is  not 


Digitized  by  VjOOQIC 


590  Beport  of  Deciaiona.  [4^-9 

admitted  by  the  claimant;  it  is  denied.  It  could  not  have  been 
required  by  the  defendant;  it  was  not  adopted  by  the  plaintiff,  but 
out  of  what  must  now  seem  ill-adTised  courtesy,  was  furnished  to 
the  defendants  at  their  request  It  contained  matter  which  if  prop- 
erly substantiated,  would  have  availed  the  defendants  in  maintain- 
ing an  affirmative  defense,  but  in  no  view  suggested  to  us  by  the 
learned  counsel  for  the  respondents,  could  it,  as  now  presented, 
change  the  burden  from  them  to  the  plaintifb.  If  by  any  process  of 
reasoning  any  part  could  be  taken  as  an  admission  of  the  plaintiflb, 
it  must  be  tf&en  as  a  whole,  and  so  taken,  is  no  concession  of  any 
fact,  but  a  mere  communication  of  hearsay  evidence,  the  truth  of 
which  is  at  the  same  time  denied  enough  to  put  the  defendant  upon 
inquiry,  but  in  itself  is  no  answer  to  the  plaintiff's  claim,  even  in  the 
first  instance. 

It  is  argued  that  the  court  below  was  controlled  by  authority,  and 
the  case  then  cited  is  relied  upon  by  the  defendant  to  uphold 
the  ruling,  viz.:  Insurance  Company  vs.  Newton  (22  Wallace,  32). 
Under  what  circumstances  the  proofs  in  that  case  were  prepared 
does  not  appear,  the  statement  being  that  ''the  proofe  of  death  con- 
sisted of  several  affidavits,  giving  the  time,  place,  and  circumstances 
of  the  death  of  the  insured,  and  the  record  of  the  jury  upon  the 
coroner's  inquest"  It  may  be  inferred  that  the  whole  were  verified 
by  the  claimant,  and  that  they  were  called  for  by  the  contract  of 
insurance,  for  the  court  held  that  ''the  pre^minary  proo&  presented 
to  an  insurance  company  in  compliance  with  the  conditions  of  the 
policy  of  insurance,  are  admissible  as  prima  facie  evidence  of  the 
facts  stated  therein  against  the  insured  and  in  behalf  of  the  com- 
pany," and  the  courts  say  "  the  narration  of  the  manner  of  the  death 
of  the  deceased  was  so  interwoven  with  the  statement  of  his  death, 
that  the  two  things  were  inseparable.'' 

In  the  case  before  us  it  is  quite  otherwise.  The  insurer  raised  no 
issue  as  to  the  preliminary  proo£a  of  death,  and  they  were  in  all 
respects  complete  without  the  statement  as  to  the  coroner's  inquest 
Its  contents  formed  no  part  of  the  representations  of  the  claimants; 
the  statements  T^ere  not  sworn  to  by  them,  nor  presented  as  worthy 
of  belief.  They  were  in  no  respect  bound  by  them.  Nor  were  they 
necessary  as  in  the  case  cited,  to  qualify  the  defendant's  admission, 
on  which  the  plaintiffs  then  relied. 

I  have  spoken  more  particularly  of  the  first  policy.  The  second 
policy,  as  we  have  seen,  contains  other  provisions  concerning  proofs 
of  loss.    They  have  been  complied  with  literally.    They  do  not 
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require  the  facts  and  circtimstaiices  attending  the  death  to  be  set 
forth  in  the  proo&,  nor  do  they  call  for  any  information  concerning 
an  inquest  or  other  examination.  Under  this  policy,  as  under  the 
other,  the  question  was  unwarranted,  and  although  the  circum- 
stances stated  were  calculated  to  gratify  curiosity,  and  perhaps  serve 
a  useful  end,  formed  no  part  of  the  proofis  called  for,  nor  were  they 
given  as  matter  credited  by  the  claimants.  The  insurer  could,  so  isx 
as  it  thought  proper,  regulate  its  conduct  by  any  suspicions  thereby 
excited,  but  it  could  not  make  use  of  the  statement,  as  one  binding 
upon  the  plaintiffii 

If  the  policy  was  void  by  reason  of  any  act  of  Edler,  or  if  his 
death  was  from  a  cause  against  which  they  had  not  insured  it  was 
for  them,  as  the  case  stood,  to  make  good  the  averment  in  the 
answer,  and  show  by  proof  that  the  suicide  alleged  had  been 
actually  committed.  It  was  not  necessary  for  the  plaintifGei  to  ask 
to  go  to  the  jury.  The  trial  court  in  admitting  the  coroner's  inquest 
and  proceedings  under  it  in  evidence,  and  in  deciding  that  the 
burden  of  shoveing  that  the  insured  did  not  die  by  Ids  own  hand  as 
therein  stated,  was  on  the  plaintiffs,  committed  errors  in  favor  of  the 
defendants  and  at  their  request  They  cannot  now  object  that  some 
other  course  might  have  been  taken.  As  the  case  stood  no  question 
of  fact  was  in  dispute,  and  the  plaintiffs  were  entitled  to  recover. 

The  judgment  appealed  from  should  therefore  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event  * 

AH  concur. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Appeal  From  the  Decree  of  (he  Orphan^  Court  of  Philadelphia  County. 


Appeaia  of  Louib  0.  Madeira  \ 

/ 

Ain> 

AdaUNE  Li.  TifAmgTTtA- 

A)  who  was  aboat  to  be  married  to  B,  offered  to  have  a  policy  of  insurance 
upon  his  life  taken  out  in  her  name.  This  she  declined  to  accept  if  so 
taken  ont.  A  then  had  the  policy  issued  in  his  own  name,  and  later  mar- 
ried B.  The  policy  was  placed  with  other  papers  of  A  and  B  in  a  safety 
box,  which  A  handed  to  B  to  give  to  her  mother  to  keep  for  her.  No 
actual  assi^ment  of  the  policy  was  ever  made  to  B,  but  A  a  number  of 

III  times  mentioned  that  the  insurance  it  evidenced  had  been  effected  for  the 
benefit  of  B.  A  died  intestate  and  without  creditors.  In  a  contest  be- 
tween B  and  certain  relatives  of  A,  as  to  whether  the  amount  due  upon 
the  policy  belonged  to  B  or  to  the  estate  of  A,  Held,  that  under  the  cir- 
cumstances it  should  be  considered  the  seperate  property  of  B. 

On  April  18, 1878,  Walter  C.  Madeira  made  an  application  to  the 
Connecticut  Mutual  Life  Insurance  Company  for  an  inimrance  of 
$10,000  on  his  life.  This  was  refused  by  the  company  at  that  time; 
but  in  Apnl,  1879,  a  policy  of  insurance  for  $5,000  was  issued  by  the 
company,  payable  after  his  death  to  his  heirs  or  legal  representa- 
tives. The  policy  was  taken  out  in  the  name  of  Walter  C.  Madeira, 
and  stood  in  his  name  from  that  time  until  he  died,  on  June  26, 1882. 
At  the  time  the  policy  was  taken  out  he  offered  to  give  it  to  Clara 
Neidhard,  but  she  refused  to  take  it  because  she  was  not  then  mar- 
ried to  him,  being  simply  engaged  to  him — ^they  were,  however, 
married  on  December  29, 1880.    Nothing  was  said  regarding  any 

*  Decigion  rendered,  February  16, 1886.— From  Hattem  RepvrUr. 
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transfer  or  gift  of  the  policy  until  April  14, 1882,  when  he  wrote  to 
A.  B.  Denton,  the  agent  of  the  company  at  Si  Louis  a  letter,  of 
which  the  following  is  a  copy: — 

Philadelphia,  April  14, 1882. 
A.    B.    Denton,  Gen'l   Agent   Connecticut    Mutual  Life   Insurance  Co., 

St.,  Louis,  Mo.: 
Dbar  Sir— Inclosed  please  find  mj  check,  No.  534,  on  St.  Louis  National 
Bank  for  |86.50,  in  payment  of  premium  due  April  26th.    Please  advise  receipt 
and  oblige, 

Tours  truly, 

Walter  C.  Madeira. 
If  I  wish  to  have  policy  payable  to  my  wife,  shall  I  get  same  done  here  by 
the  Philadelphia  agent  f 

In  answer  to  this,  Madeira  received  a  letter,  of  which  the  follow- 
ing is  a  copy: — 

A.  B.  Denton,  General  Agent  for  Missouri,     ) 
Connecticut  Mutual  Life  Insurance  Co.,    •    > 
St.  Louis,  April  17, 1882.   ) 
W.  C.  Madeira,  Esq.,  322  Walnut  Street,  Philadelphia: 

Dear  Sir—I  am  in  receipt  of  your  favor  of  the  14th  inst.,  with  check, 
eighty-six  and  lio  doUs.,  in  payment  of  renewal  on  your  No.  154,288,  for 
which  I  inclose  receipt. 

I  hand  you  a  form  of  transfer,  which  you  can  write  upon  the  policy  your- 
self, should  you  wish  to  change  it  to  your  wife's  benefit.  The  company  will 
not  require  a  notification  of  such  transfer  until  the  policy  matures. 

Yours  truly,  A.  B.  Denton. 

Assignment  should  be  dated  and  witnessed. 

The  form  of  transfer  which  was  inclosed  in  the  foregoing  letter 
was  in  the  following  words,  namely: — 

Philadelphia,  Pa.,  1882. 

In  consideration  of  the  sum  of  one  dollar,  to  me  in  hand  paid,  and  for 
other  valuable  considerations,  I  hereby  assign,  transfer  and  set  over  all  my 
right,  title  and  interest  in  the  within  policy,  No.  154,288,  to  my  wife.     (Sig.) 

Witness. 

Ko  transfer  of  the  policy  was,  in  point  of  fact,  made  by  Madeira. 

The  letter  of  April  17, 1882,  and  the  indosure,  both  in  Denton's 
handwriting,  were  found  among  Walter  C.  Madeira's  papers  after 
his  death.  Walter  C.  Madeira  died  on  June  26,  1882,  intestate  and 
without  creditors,  leaving  to  survive  him  his  widow  Clara  and  his 
fether  and  mother.  The  widow  took  out  letters  of  administration 
upon  the  estate.    The  $6,000  policy  was  claimed  by  her  as  her  own 
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property;  the  father  and  mother  claimed  the  one-half  of  it  After 
the  adiiiinietratrix  filed  her  account  an  effort  was  made  to  surcharge 
her  with  the  amount  of  the  policy  and  interest 

The  testimony  showed  that  A.  had  always  spoken  of  the  insurance 
as  having  been  effected  for  the  benefit  of  his  wife;  and,  further,  that 
the  policy  had  been  placed  in  a  tin  box  which  was  used  for  the  keep- 
ing of  the  valuables  of  both  Mr.  and  Mrs.  Madeira^  and  that  the 
husband  had  on  one  occasion  told  his  wife  to  hand  this  box  to  her 
mother  to  keep  for  her. 

The  orphan's  court  refused  to  surcharge  the  administratrix  as 
requested. 

Hood  Gilpin  and  John  G.  Johnson,  for  AppeHanis. 

Authorities  upon  the  law  of  gift:  Campbell's  Estate,  7  Barr,  100; 
McGuire  vs.  Adams,  8  id.,  286;  Withers  vs.  Weaver,  10  id.,  391;. 
Eidder  vs.  Kidder,  9  Casey,  269 — overruled,  Wentz  vs.  DeHaven,  1 
S.  &  ft.,  817;  Linsenbigler  vs.  Gourley,  56  Penn.  St.,  166;  Pringle 
vs.  Pringle,  9  Smith,  281;  Trough's  Estate,  75  Penn.  St,  115;  Zim- 
merman vs.  Streeper,  id.,  147;  Murphy's  Estate,  Long's  Appeal,  5 
W.  N.  C,  809;  Roberts  vs.  Beed,  4  id.,  855;  8  id,  458;  Bowker's 
Estate,  O.  C,  5  id.,  498;  McGlade's  Appeal,  11  id,  257;  Bond  v& 
Bunting,  78  Penn.  Si,  210;  Kennedy  vs.  Ware,  1  Barr,  445;  Wells' 
Estate  and  Williams'  Appeal,  15  W.  N.  C,  89;  Froes  et  aL's  Appeal, 
41  Leg.  Int,  858;  McDermott's  Appeal,  id.,  867. 

William  S.  Wallace  and  James  W.  M.  Newlin,  for  Appellee. 

*'  An  agreement  entered  into  between  husband  and  wife  before 
marriage  for  the  mutual  settlement  of  their  estate,  and  of  the  estate 
of  either  upon  the  other,  upon  marriage,  even  without  the  inter- 
vention of  trustees,  will  be  enforced  in  equity,  although  void  at  law, 
for  equity  will  not  suffer  the  intention  of  the  parties  to  be  defeated 
by  the  very  act  which  is  designed  to  give  effect  to  such  a  contract" 
Story  Eq.  Jur,,  §  1,870.  "  In  this  country  the  validity  of  marriage 
settlements  is  generally  recognized:"  Stilley  vs.  Folger,  14  Ohio,  649. 
The  fact  that  tiie  contract  is  not  in  writing  does  not  affect  it,  because 
the  Pennsylvania  statute  of  frauds  does  not  extend  to  contracts  in 
consideration  of  marriage,  and  also  because  of  its  concerning  per- 
sonalty only.  Hence  in  this  State,  such  a  parol  contract  clearly 
proven  is  of  equal  force  with  a  written  one:  Barr  vs.  Hill,  Add.,  276 
(1795);  Earl  vs.  Champion,  15  P.  F.  S.,  196,  Agnew,  Ch.  J.  A  parol 
marriage  settlement  of  personalty  is  not  ipso  &eto  void:  Gacken- 
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bach  vs.  Brouse,  4  W.  &  S.,  546;  Magniac  vs.  Thompson,  1  Baldwin, 
344;  Larkin  vs.  McMullen,  13  Wright,  29;  Lant's  Appeal,  14  Nor., 
279;  Hunt's  Appeal,  11  Out.,  595.  As  to  form  of  marriage  settle- 
ment, see  Sehouler  Dom.  Bel.,  265.  "  The  construction  of  promises 
and  agreements  in  consideration  of  marriage  is  large  and  liberal, 
not  technical  or  refined."  Macqueen's  Husband  and  Wife,  248; 
Horry  vs.  Hurry,  3  Desaus.,  126;  Tunno  vs.  Twezewand,  id.,  269. 
'*  As  to  the  language  necessary  in  a  gift  or  grant  to  the  wife,  the 
question  is  one  of  good  sense,  of  the  true  meaning  and  intention  of 
the  grantor  or  donor:"  Biley  vs.  Biley,  25  Conn.,  154;  Tyson  vs. 
Tyson,  2  Hawk.  (N.  C),  472. 

The  following  are  instances  where  courts  have  construed  agree-* 
ments  to  be  ante-nuptial  settlements  in  order  to  carry  out  the  in- 
tention of  the  parties:  Acton  vs.  Peirce,  2  Vem.,  480;  Prebl^  vs. 
Boghurst,  1  Swan,  309;  Cannel  vs.  Buckle,  2  P.  Wms.,  243;  Tisdale 
vs.  Jones  et  aL,  38  Barb.,  523;  Gause  vs.  Hale,  2  Ired.  (N.  C.)  Eq., 
241.  See,  also.  Miller  vs.  Goodwin,  8  Gray  (Mass.),  542;  Stullman 
vs.  Stullman,  2  Beas.  (N.  J.),  403;  Smith  vs.  ChapeD,  31  Conn.,  589; 
Malone's  Estate, *8  W.  N.  C,  181.  The  general  meaning  of  "legal 
representatives "  is  executors  or  administrators,  although  it  is  con- 
strued differently  when  it  is  clear  that  the  intention  was  to  vest  the 
estate  in  a  different  class  of  persons:  Bliss  Ins.,  520;  Loos  vs.  Han- 
cock M.  L.  L  Co.,  41  Mo.,  538.  In  Milroy  vs.  Lord  (4  DeG.,  F.  &  J., 
264,  74),  Turner,  L.  J.,  gives  four  ways  of  making  a  valid  and 
effectual  voluntaiy  settlement,  the  last  method  being  by  the  settler 
declaring  that  he  holds  in  trust.  He  further  says,  "  and  if  the  prop- 
erty be  personal  the  trust  may,  as  I  apprehended,  be  declared  either 
in  writing  or  parol."  But  the  late  English  and  our  own  cases  go 
farther  still  than  this.  They  go  so  far  as  to  hold  that  where  one 
attempts  to  make  a  gift,  which  fails  because  of  a  defective  instru- 
ment, the  writing  which  thus  fails  in  law  will  in  equity  be  regarded 
as  a  declaration  of  trust  This  doctrine  commences  with  Ex  Parte 
Pye,  18  Ves.,  140,  where  a  power  of  attorney  revoked  by  death  was 
held  to  be  good  as  a  declaration  of  trust.  This  case  was  followed 
by  Bichardson  vs.  Richardson,  L.  R,  3  Eq.,  686,  and  then  by  Mor- 
gan vs.  Malleson,  10  id.,  475,  where  a  memorandum  of  a  gift  unac- 
companied by  delivery  was  held  to  be  a  good  declaration  of  trust. 
Although  the  rule  as  expressed  in  these  cases  was  doubted  in  two 
subsequent  cases:  Heartley  vs.  Nicholson,  L.  B.,  19  Eq.,  233,  and 
Bichards  vs.  Delebridge,  L.  R,  18  Eq.,  11- 13;  it  was  again  re-affirmed 
by  *he  vice-chancellor  in  the  late  case  of  Baddeley  vs.  Baddeley,  L. 
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R,  9  Ch.  Diy.,  113,  where  he  says  he  is  not  inclined  to  disagree  with 
the  cases  of  Eichardson  vs.  Richardson  and  Morgan  va  Malleson, 
supra,  notwithstanding  the  remarks  of  Sir  G.  Jessel  in  Richards  ts. 
Delbridge.  See,  also,  Helfenstein's  Estate,  27  P.  F.  S.,  32a  Although 
at  law  gifts  between  husband  and  wife  are  void,  still  they  will  be 
sustained  in  equity  so  far  as  the  husband  and  wife  are  concerned: 
Schouler  Dom.  BeL,  284;  Gerlach  vs.  Ck>ates,  8  Wright,  43.  Gifts 
by  a  husband  require  less  proof  than  those  of  a  third  person:  Dem* 
ing  vs.  Williams,  26  Conn.,  226.  A  valid  gift  of  a  chose  in  action 
made  inter  vivos  may  be  made  by  mere  delivery  without  writing: 
•Malone's  Estate,  8  W.  N.  C,  182;  Grover  vs.  Grover,  24  Pick,,  266; 
Wing  vs.  Merchant,  67  Me.,  383;  Hackney  vs.  Vrooman,  62  Barb., 
650;  Camp's  Appeal,  36  Conn.,  88.  It  is  sufficient  in  the  case  of  a 
gift  of  a  life  insurance  policy,  if  the  possession  of  the  policy  itself 
is  passed  over  to  the  donee,  although  no  formal  assignment  is  made, 
for  equity  will  uphold  this  transaction  as  an  equitable  assignment: 
Bliss  Ins.,  547;  Crittenden  vs.  Phoenix  Mui  Ins.  Co.,  41  Mich.,  442. 
See  Chapman  vs.  McHwrath,  17  Am.  L.  Bev.,  1,019. 

Gx>BDOK,  J. 

Had  Walter  C.  Madeira  executed  an  assignment  of  the  policy  in 
question  to  his  wife,  the  appellee,  there  could  have  been  little,  if 
any,  doubt  as  to  her  right  to  the  proceeds,  though  the  delivery  of 
that  assignment  had  been  evidenced  by  nothing  more  than  its  deposit 
in  a  box,  or  other  I'eceptacle,  common  to  the  use  of  both  husband 
and  wife;  but,  says  Mr.  Justice  Sharswood,  in  Bond  vs.  Bunting,  78 
PeniL  St.,  210:  "Is  not  a  gift  an  assignment,  perfected  by  delivery^ 
which  debars  the  donor  from  revocation  ?"  Undoubtedly  it  is,  and 
this  doctrine  is  recognized  in  Gray's  Estate,  1  Barr,  327.  It  is, 
however,  hardly  necessary  to  refer  to  authorities  in  support  of  a 
principle  now  so  Well  established.  The  difference  will  be  found 
solely  in  the  method  of  proof;  in  all  other  particulars  an  assignment 
without  valuable  consideration  and  a  gift  are  alike.  The  legal  req- 
uisition is  that  the  intention  of  the  donor  be  established  by  clear 
and  precise  evidence,  and  that  the  delivery  be  secundam  subjectam 
materiam.  Now,  thaii  Walter  C.  Madeira,  in  taking  the  policy  on 
his  own  life,  intended  it  exclusively  for  the  benefit  and  use  of  his 
wife  cannot,  if  we  adhere  to  the  evidence,  be  very  well  doubted. 
He  desired  in  the  first  instance,  and  before  their  marriage,  to  have 
it  drawn  to  her  use,  but  she,  from  feelings  of  deHcacy,  requested 
him  not  to  do  so.    Not  the  less,  however,  did  he  design  a  gift  of 
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ihis  policy  to  her;  his  declarations  to  this  effect  are  clear  and  posi- 
tive, and  made,  not  only  at  and  about  the  time  he  insured,  but  they 
were  repeated  frequently  up  to  within  a  day  or  two  of  his  death; 
nor,  we  think,  can  there  be  any  serious  doubt  concerning  the 
validity  of  the  delivery  of  this  paper,  especially  as  the  matter  does 
not  affect  creditors,  but  is  merely  a  contest  between  the  wife  and 
volunteers.  The  policy  was  pat  into  a  tin  box  which  contained,  as 
she  testifies^  "  the  North  American  Insurance  stock  that  was  in  my 
name,  and  everything  that  he  and  I  had  together;  everything  that  I 
owned  was  in  that  box.  I  had  no  valuable  papers  anywhere  except 
what  was  in  that  box."  This  box  was  delivered  to  her  by  her  hus- 
band. She  says:  "  The  tin  box  when  he  went  out  to  Madeira's 
was  taken  out  of  my  trunk,  and  Walter  asked  me  if  I  would  give 
it  to  mamma  to  keep  for  me.  I  gave  it  to  her,  remember  sayings 
'  I  want  you  to  keep  this  box,  because  it  contains  all  our  worldly 
goods.'"  In  the  keeping  of  Mrs.  Neidhard  that  box  remamed 
until  after  Madeira's  death.  We  think,  as  between  husband  and 
wife,  this  was  a  sufficient  delivery.  It  is  true  she  did  not  take  the 
policy  out  of  the  box,  and  put  it  beyond  her  husband's  reach,  as  she 
might  at  anytime  have  done.  But  why  should  she  do  so?  She 
had  no  reason  to  doubt  the  intention  of  her  husband,  or  to 
suppose  he  WQuld  revoke  his  gift,  and,  moreover,  it  was  never  out 
of  her  possession  from  the  time  of  its  delivery  till  after  the  death  of 
the  donor,  for  it  was  expressly  committed  to  Mrs.  Neidhard's  cus- 
tody for  her.  Certainly  this  delivery  was  quite  as  complete  as  that 
in  the  case  of  Crawford's  Appeal,  11  P.  F.  S.,  52,  where  a  husband 
directed  a  clerk  to  enter  on  his  books  a  credit  to  his  wife  in  the 
sum  of  $3,000,  and  annually  added  the  interest  thereto  until  his 
death.  There  was  in  this  case  no  delivery  which  was  good  for  any- 
thing either  as  against  the  husband  or  his  creditors,  yet  as  against 
volunteers,  it  was  held  to  raise  a  valid  trust  in  favor  of  the  wife. 
We  would,  indeed,  regard  it  as  a  very  ungracious  task  were  we 
compelled  to  take  the  gift  of  a  kind,  though  perhaps,  careless  hus  • 
band  to  his  confiding  wife,  and  transfer  it  to  those  for  whom  he 
never  intended  it.  It  is  true,  we  would  do  so  did  the  law  and  facts 
of  the  case  so  determine,  and  so  doubtless  would  the  court  below 
have  done  under  like  circumstances,  but  as  the  matter  now  stands, 
as  facts  and  law  are  with  the  appellee,  we  are  the  rather  pleased  to 
affirm  the  decree  of  the  orphans'  court. 

The  appeal  is  dismissed,  and  the  decree  affirmed  at  the  costs  o 
the  appellants. 
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SUPREME  COURT  OF  MICHIGAN. 


RICHARDS 

WASHINGTON    F.  &  M.  INS.  CO.*  J 

The  insured  property  was  described  as  used  for  a  residence  and  stores  and  the 
application  was  a  warranty.  The  a^nt  acted  on  his  own  knowledge  and 
not  on  the  application  in  making  ont  the  policy. 

ffeld^  That  the  fact  that  a  portion  of  the  premises  was  used  for  a  restaurant 
and  a  bakery  will  not  work  a  forfeiture,  nor  was  it  necessary  to  specify  the 
presence  of  a  brick  oven  where  the  agent  was  famibar  with  the  premises. 

Heldf  That  inaccuracies  in  the  diagram  connected  with  the  application  re- 
garding adjacent  buildings  which  are  corrected  in  the  agent's  report  are 
not  a  ground  of  complaint. 

Meld,  That  where  the  agent  authorised  to  issue  the  policy  prepared  snch 
application  and  contract  as  he  elected  from  familiarity  with  the  prop- 
erty, imperfections  in  the  representations  of  the  insured  cannot  be  com- 
plained of. 

Howell  &  Cabb,  fttr  PlatrUiff^. 

E.  C.  Chapik,  for  Defendard  and  Appellant. 
I 

Campbell,  C.  J. 

March  7,  1855,  plaintiff  procured  insurance  from  defendant's 
agent,  Judge  Clisbae,  at  CassDpolis,  on  a  brick  building  in  that  |dace, 
consisting  of  two  stores  on  the  ground  floor  and  a  residence  aboye, 
the  latter  being  occupied  by  plaintiff  and  his  family.  One  of  the 
stores  was  occupied  by  G.  Y.  Bailey  as  a  general  store  for  dry  goods, 
groceries,  and  other  articles.  The  other  was  used  as  a  restaurant 
and  bakery,  and  had  a  large  brick  oven  in  the  basement.    On  the 

*  Opiuion  filed.  AprU  8, 1886. 
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twentieth  of  April,  1885,  the  premises  were  destroyed  by  fire,  which 
originated  in  Bailey's  store,  and  for  which  plaintiff  was  in  no  way 
responsible.  After  the  fire  plaintiff  made  his  proofiei,  and  the  only 
objection  suggested  on  behalf  of  defendant  against  his  right  to  the 
insurance  money  was  the  omission  to  state  in  his  application  for  in- 
surance the  existence  of  the  brick  oven.  Having  sued  upon  the  pol- 
icy, a  plea  was  put  in,  with  notice  under  the  general  issue  that  the 
policy  was  issued  on  a  written  application,  wherein  he  coTenanted 
that  his  answers  and  the  survey  thereon  were  a  just  and  true  expla- 
nation of  everything  material  to  the  risk,  and  that  they  formed  part 
of  the  policy^  and  in  case  any  untrue  answer  was  given  it  was  to  be 
void;  that  there  were  two  material  misrepresentations, — one  as  to 
the  proximity  of  a  wooden  building  represented  as  five  feet  distant, 
and  the  other  as  to  the  use  of  the  building  for  stores  and  residence; 
and  that  by  means  of  these  statements  he  secured  the  policy,  and 
led  defendant  to  cany  the  risk,  at  inadequate  rates. 

Upon  the  trial  it  appeared  that  the  policy  did  not  make  any  refer- 
ence to  the  appUcation,  although  it  contained  a  dause  that  whenever 
a  policy  did  refer  to  one  it  should  be  a  part  of  the  policy,  and  operate 
as  a  warranty.  It  contained  the  usual  clauses  concerning  the  effect 
of  false  statements  and  material  omissions  in  any  shape.  It  further 
appeared,  without  dispute,  that  the  agent  at  Cassopolis  was  not  only 
generally  familiar  with  the  premises,  but  examined  them  for  himself, 
saw  the  oven  and  its  surroundings,  and  knew  the  relative  positions 
of  the  buildings.  He  drew  up  and  filled  the  application  and  plan  in 
all  its  parts  himself,  without  any  help  or  suggestion,  and  plaintiff 
signed  ii  There  was  a  conflict  of  testimony  concerning  the  date  of 
the  application, — whether  made  before  or  after  the  issue  of  the  pol- 
icy. There  was  no  question  but  that  the  agent  acted  in  making  out 
and  delivering  the  pDlicy  on  his  own  knowledge,  and  not  in  reliance 
on  the  applic4ktion,  concerning  the  character,  position,  and  occu- 
pancy of  the  building.  The  policy  was  not  issued  at  the  home 
office,  or  at  any  general  agency,  but  the  Cassopolis  agent  himself 
decided  upon  it,*  and  issued  it  upon  his  own  authority.  He  testified 
that  he  did  not  regard  the  oven  as  increasing  the  risk.  The  gen- 
eral' State  agent  made  no  objection  to  payment  except  because  of 
the  oven.  He  did  not»  in  his  testimony,  state  that  it  increased  the 
risk,  but,  in  a  general  way,  referred  to  the  rates  as  less  than  he 
thought  the  company  would  have  taken  on  the  brick  building,  and 
that  they  would  have  added  further  to  them  had  they  known  the 
nearness  of  the  wooden  building.    As  under  the  decisions  no  reliance 
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can  be  had  on  objections  not  spedfied,  no  reference  need  be  had  to 
any  of  the  other  claims  of  omission  or  false  suggestion,  although  the 
court  charged  that  if  plaintiff  deceiyed  the  agent,  or  colluded  with 
him,  or  knowingly  or  purposely  made  any  misrepresentations  or 
withheld  any  material  facts,  and  thereby  obtained  lower  rates,  he 
could  not  recover.    The  jury  must  have  negatived  any  such  conduct 

The  court  held  that  if  the  application  was  made  out  after  the  pol- 
icy, it  could  not  bear  upon  the  case;  and  this,  we  think,  was  correct, 
as  it  only  appears  in  the  pleadings  as  made  before  the  policy,  and 
forming  a  part  of  it.  It  was  also  held  that,  in  the  absence  of  fraud, 
plaintiff  should  recover.  This  was  also  correct,  as  the  plea  rested 
on  that  defense.  But,  in  connection  with  the  other  parts  of  the 
charge,  the  jury  were  given  to  understand  that  any  known  material 
misrepresentation  or  concealment  would  amount  to  such  fraud,  as 
defined;  and  they  were  suffidentiy  informed  of  their  duty  provided 
the  charge  was  right  in  regard  to  the  other  matters  now  to  be 
referred  to. 

The  whole  controversy,  although  requests  were  presented  in  differ- 
ent forms,  really  turned  on  how  far  plaintiff  could  rely  on  the  fact 
that  Judge  ( lisbee  drew  up  the  application,  as  on  all  other  points 
the  fault  was  negatived  by  the  jury. 

The  two  alleged  errors  in  the  description  were  the  distance  be- 
tween an  adjacent  wooden  building  and  the  brick  building,  and  the 
represented  use  of  the  brick  building.  The  only  thing  in  the  appli- 
cation bearing  on  proximity  is  a  printed  blank  of  diagram,  divided 
iuto  squares  of  10  feet  eadi.  Upon  that  diagram  the  size  of  each 
building  is  marked  out,  and  colors  are  used  to  designate  the  mate- 
rial In  the  printed  record  two  of  these  diagrams  are  inserted, — 
one  in  the  application,  and  one  in  the  agent's  report  to  the  company. 
No  questions  are  asked  or  answered  in  tiie  application  on  the  subject 
In  both  diagrams  the  wooden  building  would  appear  to  be  about  five 
feet  from  the  brick;  but  in  both  of  them  two  other  wooden  buildings 
are  represented  as  nearly  ten  feet  nearer  than  they  actually  are.  In 
the  agent's  repori,  made  immediately  after  the  policy  issued,  the 
questions  are  more  searching  than  those  on  the  application,  and  the 
answers  are  explicit,  and  it  appears  just  how  far  off  each  wooden 
building  was,  and  the  building  nearest  is  stated  to  be  adjoining. 
The  company  itself  could  not  mistake  this  information,  assuming 
that  it  could  have  objected  to  a  misstatement  in  the  application. 

The  other  objection  is  that  the  use  of  the  building  is  stated  to  be 
for  stores  and  refiidence,  and  that  a  restaurant  and  bakery  is  not  a 
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store.  The  question  presented  cannot  be  regarded  as  whether  this 
language  is  technically  accurate.  It  can  only  be  material  if  so  inac- 
curate as  to  mislead  to  the  extent  of  probable  prejudice  and  injury. 
The  word  ''  store  "  is  commonly  used  in  this  country  as  the  equiva* 
lent  of  the  English  word  "  shop,"  which  is  very  generally  appUed  to 
what  we  call  a  "  bakery/'  as  it  is  to  any  room  or  building  where  any 
kind  of  article  of  traffic  is  sold.  The  An^erican  word  "  store  "  ap- 
plies to  the  building, — the  name  more  strictly  belonging  to  the  col- 
lection of  wares  within  it.  The  English  "  shop "  is  the  building 
itself,  as  distinguished  from  a  place  of  sale  which  is  open,  like  a 
" stall:"  Bich.  Diet.,  "  shop."  A  " restaurant"  has  no  more  defined 
meaning,  and  is  used  indiscriminately  for  all  places  where  refresh- 
ments can  be  had,  from  the  mere  eating-house  or  cook-shop  to  the 
more  common  shoxxs  or  stores,  where  the  chief  business  is  vending 
articles  of  consumption  and  confectionery,  and  the  furnishing  of 
eatables  to  be  consumed  on  the  premises  is  subordinate.  The  testi- 
mony does  not  indicate  that  a  restaurant  or  a  bakery  is  more  dan- 
gerous than  any  other  grocery  or  provision  store,  and  the  fact  that 
the  impropriety  of  using  the  phrase  ''  store  "  does  not  appear  to  have 
occurred  to  either  the  general  or  local  agent,  or  to  any  one  else,  tmtil 
this  suit  was  brought,  is  reason  enough  against  our  attempting  to 
declare,  as  matter  of  law,  that  the  word  is  dangerously  misleading, 
and  a  misrepresentation.  Those  gentlemen  are  both  iutelligent, 
and  acquainted  with  the  usages  of  correct  language,  and  if  dic- 
tionary makers  fail  to  approve  certain  uses,  it  does  not  follow  that 
the  people  who  resort  to  them  are  wrong,  or  that  they  do  not 
know  what  they  mean  by  their  own  terms.  Neither  have  we  any 
right  to  say,  as  a  matter  of  law,  that  a  brick  oven  is  so  unusual 
that  a  failure  to  mention  its  existence  in  a  house  or  other  build- 
ing is  presumptively  fraudulent.  It  is  not  many  years  since  such 
ovens  were  found  in  idl  comfortable  dwellings,  as  well  as  in  bake- 
shops  and  other  places  where  cooking  is  done,  and  their  presence 
was  taken  for  granted,  and  not  deemed  hazardous.  These  matters, 
therefore,  cannot  be  dealt  with  theoretically.  The  burden  was  upon 
defendant  to  show  that  plaintiff  had  made  material  concealments 
or  misrepresentations.  It  is  therefore  of  the  first  importance  to 
know  how  far  he  can  rely  on  the  action  of  Judge  Clisbee,  the  agent 
who  insured  him. 

This  case  stands  before  us  entirely  free  from  any  of  the  com- 
plications arising  from  the  duty  of  members  of  mutual  insurance 
companies  .to  know  their  rules  and  by-laws  and  the  conditions  of 
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membership.  Neither  is  it  affected  by  those  rules  which  have 
sometimes  been  applied  to  applications  which  are  to  be  transmitted 
elsewhere  to  procure  insurance  from  a  home  office.  Where  a  local 
agent  has  authority  to  issue  policies  himself,  the  applicant  for  in- 
surance, in  the  absence  of  fraud,  may  generally  deal  with  him 
as  he  would  with  the  officers  of  the  insurance  company,  and  rely 
on  his  conduct  as  he  could  on  theirs.  He  was  not  bound,  in  the 
present  case,  to  t6ll  the  agent  what  the  agent  assumed  to  know, 
and  did  know;  or  to  assume  that  it  was  his  duty  to  consider  as 
material,  and  to  express  in  words,  what  the  agent  knew,  and  did 
not  treat  as  material  or  necessary  to  be  written  down.  When  the 
undisputed  facts  show,  as  they  did  here,  that  there  is  not  a  single 
fact  relied  on  that  was  not  fully  known  to  Judge  Glisbee,  and 
that  he,  with  knowledge  of  them  all,  prepared  such  an  application 
as  he  regarded  as  proper  and  complete,  and  then  acted  upon  his 
own  knowledge  in  taking  the  risk,  there  is  nothing  left  of  the 
case,  and  all  the  other  questions  become  immaterial,  unless  he  and 
plaintiff  were  in  collusion  to  commit  a  fraud,  which  was  not  charged 
by  the  company,  and  which  is  negatived  by  the  Terdict  Our  own 
decisions  cited  on  the  argument  need  not  be  repeated  on  this  head. 
The  views  we  have  expressed  render  it  needless  to  go  over,  one 
by  one,  the  assignments  of  error,  which  are  all  covered  by  them. 
We  think  the  jury  could  have  been  allowed  to  reach  no  other 
conclusion,  and  the  judgment  must  be  affirmed. 

The  other  justices  concurred. 

f 
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8UPBEME  COURT  OF  THE  UNITED  STATES. 

October  Term,  1885. 


In  Etror   to  the    Circuit  Court  of  the   United  States  for  the  District 

of  Massachusetts. 


ABBY  KNAPP,  Plaintiff  in  Error, 

vs, 

HOMCEOPATHIC  MUTUAL  LIFE  INS.  CO.* 

The  application  provided  that  failure  to  pay  the  premium  when  due  should 
work  a  forfeiture  except  as  otherwise  provided  in  the  policy.  The  policy 
provided  that  it  should  not  he  forfeited  hy  reason  of  failure  to  pay  the 
premium,  hut  might  he  continued  in  force  for  such  term  or  amount  as  the 
reserve  would  pay  for;  provided ,  that  unless  the  policy  should  he  surren- 
dered and  the  paid-up  policy  applied  for  within  ninetj  days  after  the  non- 
payment, the  policy  should  he  void.  The  policv,  which  was  taken  out  on 
the  life  of  the  hushand  hy  him  as  attorney  for  nis  wife  and  in  her  name, 
was  afterwards  surrendered  hy  him  on  the  false  representation  that  the 
wife  was  dead  and  a  new  policy  was  taken,  which  afterwards  hecame  for- 
feited through  non-payment  of  premium. 

HMj  That  the  fraudulent  cancellation  of  the  first  policy  through  the  hushand 
did  not  affect  the  rights  of  the  wife,  hut  the  suhsequent  non-payment  of 
premium  and  failure  to  apply  for  a  paid-up  policy  worked  a  complete  for- 
feiture according  to  its  terms. 

This  was  an  action  brought  March  19,  1878,  by  a  citizen  of  Massa- 
chusetts against  a  corporation  established  by  the  laws  of  New  York, 
upon  a  policy  of  insurance,  by  which  the  company,  "  in  considera- 
tion of  the  representations  made  to  them  in  the  application  for  this 
policy,  which  is  hereby  made  a  part  of  this  contract,  and  of  the  sum 
of  $47.40  to  them  in  hand  paid  by  Abby  Enapp,  wife  of  Charles  L. 

•  Deciilon  rendered,  April  5. 1886. 
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Knapp,  and  of  the  quarterly  payment  of  a  like  amount  on  or  be- 
fore the  sixteenth  days  of  July,  October,  January,  and  April  in  every 
year  during  the  continuance  of  this  policy,^'  insured  the  life  of  the 
husband,  for  the  sole  use  of  the  wife,  in  the  amount  of  $5,000  for  the 
term  of  his  natural  life,  beginning  on  April  16,  1869,  payable  at  the 
pffice  of  the  company  in  New  York  to  her,  if  living,  in  thirty  days 
after  notice  and  proof  of  his  death. 

The  application  declared  that  "  neglect  to  pay  the  premium  on  or 
before  the  day  it  becomes  due  shall  and  will  render  the  policy  null 
and  void,  and  forfeit  all  payments  made  thereon,  unless  otherwise 
specially  provided  for  in  the  policy." 

The  policy  contained  the  following  clause  :  "  This  policy  of  insur- 
ance, after  two  annual  premiums  shall  have  been  paid  thereon,  shall 
not  be  forfeited  or  become  void  by  reason  of  the  non-payment  of 
premium ;  but  the  party  insured  shall  be  entitled  to  have  it  contin- 
ued in  force  for  a  period  to  be  determined  as  follows,  to  wit :  The 
net  value  of  the  policy  when  the  premium  becomes  due  and  is  not 
paid  shall  be  ascertained  according  to  the  *  combined  experience  '  or 
actuaries'  rate  of  mortality,  vdth  interest  at  4  per  cent  per  annum. 
Four-fifths  of  such  net  value  shall  be  considered  as-  a  net  single 
premium  of  temporary  insurance,  and  the  term  for  which  it  vnll 
insure  shall  be  determined  according  to  the  age  of  the  party  at  the 
time  of  the  lapse  of  premium  and  the  assumptions  of  mortality  «nd 
interest  aforesaid;  or  at  his  option  may  receive  a  paid-up  policy  for 
the  full  amount  of  premium  paid;  provided,  that  unless  this  policy 
shall  be  surrendered  and  such  paid-up  policy  shall  be  applied  for 
within  ninety  days  after  such  non-payment  as  aforesaid,  tiien  this 
policy  shall  be  void  and  of  no  eflfeci" 

A  trial  by  jury  having  been  duly  waived,  the  circuit  court  found 
the  following  facts  :  The  policy  was  issued  April  14, 1869,  in  the  city 
of  New  York,  where  the  husband  and  wife  then  lived.  It  was  taken 
out  by  the  husband,  who  signed  the  application  in  the  vnfe's  name 
as  her  attorney.  It  was  in  the  possession  of  the  wife  in  1871,  and  of 
the  husband  before  and  afterwards.  The  premiums  were  paid  for 
several  years,  mostly  by  the  husband,  but  one  or  two  by  the  vnfe. 
She  liyed  apart  from  her  husband  nearly  all  the  time  after  February, 
1872.  On  January  16, 1874,  a  premium  became  due  and  was  not 
paid.  On  February  26, 1874,  the  husband  represented  to  the  com- 
pany that  his  ynte  was  dead,  the  company  believed  the  representa- 
tion to  be  true,  and  he  surrendered  the  policy,  taking  from  the 
company  $260  in  money  and  a  new  policy,  concerning  which  the 
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odIj  evidence  was  that  it  had  been  forfeited  before  his  death, 
which  happened  September  17,  1874.  Very  soon  after  his  death, 
the  Wife  sent  to  the  company  for  information  about  the  policy,  and 
her  agent  was  told  by  the  company  that  it  was  forfeited.  A  con- 
siderable time  after  this,  being  advised  that  she  might  have  some 
rights  under  the  poHcy,  she  gave  due  notice  and  proof  of  loss,  and 
more  than  thirty  days  afterwards  brought  this  action  to  recover  the 
full  amount  insured.  The  net  value  of  the  policy  when  the  non- 
payment of  the  premium  occurred,  if  reckoned  in  the  mode  pointed 
out  in  the  policy,  would  have  been  sufficient  to  continue  it  in  force 
until  after  the  death  of  the  husband. 

On  these  facts,  the  circuit  court  ruled  as  mafcter  of  law  that  the 
policy  was  forfeited  by  the  neglect  to  pay  the  premiums  and  to  call 
for  a  paid-up  p3Hcy,  and  rendered  judgment  for  the  defendant,  and 
allowed  a  bill  of  exceptions  tendered  by  the  plaintifEl 

Gray,  J.,  after  stating  the  case  as  above  reported. 

The  canceling  of  the  policy,  in  consequence  of  the  husband's 
fraudulent  representation  that  the  wife  was  dead,  had  no  effect  upon 
her  right&  It  is  not  relied  on  by  the  defendant;  and  there  is  noth- 
ing in  the  case  to  show  that  it  in  any  way  influenced  the  conduct  of 
the  plaintiff  by  preventing  her  from  paying  the  premiums  or  making 
the  election  required  by  the  policy. 

The  contract  of  insurance,  made  and  to  be  performed  in  New 
York,  between  a  corporation  and  a  citizen  of  that  State,  is  to  be 
governed  by  the  law  of  New  York.  By  that  law,  in  respect  to  the 
payment  of  or  the  neglect  to  pay  premiums,  a  married  woman 
stands  hke  any  other  person  insured :  Baker  v&  Union  Ins.  Co.,  43 
N.  Y.,  283.    And  there  is  no  statute  which  affectd  this  case. 

The  decision,  therefore,  depends  upon  the  true  construction  of 
the  non-forfeiture  clause  in  the  policy. 

The  single  purpose  of  this  clause  is  that,  after  two  annual  pre- 
miums shall  have  been  paid,  a  failure  to  pay  any  subsequent  pre- 
mium shall  not  have  the  effect  of  avoiding  the  whole  insurance, 
but  the  assured  shall  have  the  right  to  an  insurance  for  such  a 
sum  and  such  a  time  as  the  premiums  already  paid  would  equitably 
cover.  The  policy  does  not  declare  that  it  shall  continue  of  itself, 
without  any  act  of  the  assured.  On  the  contrary,  it  stipulates  that 
''  the  party  insured  shall  be  entitled  to  have  it  continued  in  force 
for  a  period  to  be  determined  "  by  ascertaining,  according  to  certain 
rules,  the  net  value  of  the  policy  at  the  time  of  failure  to  pay  a 
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premium,  and  making  the  amount  of  that  yalue,  considered  as  a 
single  premium,  the  basis  for  determining  the  time  for  which  there 
shall  be  a  temporary  iiiaurance  for  the  full  amount  of  the  original 
policy.  It  then  prescribes  an  alternative  by  which  the  party  in- 
sured, "at  his  option,  may  receive  a  paid-up  policy  for  the  full 
amount  of  premium  paid." 

In  short,  the  forfeiture  of  the  policy,  by  a  failure  to  pay  any  pre- 
miimi  after  the  first  two,  is  not  absolute,  but  qualified;  and  the 
party  insured  is  entitled  to  be  insured  according  to  the  sum  already 
paid  in  premiums,  either  for  the  full  amount  of  the  original  policy, 
so  long  as  that  sum  would  pay  for  it,  or  else  for  the  full  term  of 
the  original  policy  for  such  amount  as  that  sum  would  pay  for. 

Then  follows  the  proviso  :  "that  unless  this  policy  shall  be  sur- 
rendered and  such  paid-up  policy  shall  be  applied  for  within  ninety 
days  after  such  non-payment  as  aforesaid,  then  this  policy  shall  be 
void  and  of  no  efifect" 

It  is  contended  on  behalf  of  the  plaintiff,  that  the  words  "  such 
paid-up  policy  "  show  that  this  provision  refers  only  to  a  new  insur- 
ance determined  by  the  second  method,  that  is,  for  the  full  term 
of  the  original  policy,  and  for  an  amount  depending  upon  the  sum 
already  paid  in  premiums;  and  that  if  the  assured  does  not  season- 
ably apply  for  such  an  insurance,  she  stills  remains  insured  for  the 
full  amount  for  a  time  computed  according  to  the  sum  paid. 

But  the  proviso  does  not  say  that  upon  a  failure  to  surrender  the 
original  policy  and  to  apply  for  a  paid-up  policy,  the  original  policy 
shi^  stand  good  for  a  temporary  insurance;  but  that  it  "shall  be 
void  and  of  no  effect"  The  result  of  either  of  the  two  methods  al- 
ready prescnbed,  for  determining  the  extent  of  the  insurance,  is  a 
paid-up  policy.  According  to  either  method,  there  is  to  be  no  fur- 
ther payment  of  premium,  nor  is  the  original  policy  continued  in 
force;  but  the  assured  is  to  have  the  benefit  of  the  sum  already  paid 
in  premiums,  by  being  insured,  either  for  the  amount  of  the  original 
policy  for  a  time  to  be  determined,  or  for  the  time  of  the  original 
policy  for  an  amount  to  be  determined.  Taking  the  whole  clause 
together,  it  is  dear  that  the  assured  is  to  have  the  benefit  of  that 
sum  in  one  of  two  ways  at  her  election,  and  that  election  must  be 
made  within  a  certain  time.  As  that  time  expired  without  any  elec- 
tion, or  any  excuse  for  not  making  one,  the  forfeiture  became  com- 
plete under  the  express  provisions  of  the  policy,  and  the  circuit 
court  rightly  held  that  the  action  could  not  be  maintained. 

Judgment  affirmed. 
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COURT  OF   APPEALS  OP  NEW  YORK- 
SAMUEL  MASSEYet  al.,  Besponderd, 

V8. 

MUTUAL    RELIEP    SOCIETY    or^ 

RocHESTEB,  N.  Y.,  AppMant* 

A  benevolent  Bociety  was  organized  under  the  New  York  laws  of  1875,  whose 
certificate. made  no  specihc  mention  of  life  insurance,  nor  the  restriction  of 
benefits  to  members  or  their  families  as  among  its  objects.  The  bjolaws 
declared  the  object  to  be  tp  secure  mutual  benefit  to  their  members  and 
aid  to  their  families  or  their  assigns,  and  that  the  benefits  were  to  be  paid 
the  heirs  or  beneficiaries  of  the  members. 

HM.  That  the  beneficiaries  were  not  restricted  to  members  of  the  family  of 
the  insured. 

John  M.  DuNOTNa,  for  AppdlanL 

N.  C.  MoAK,  for  Bespondeni. 

Bafallo,  J. 

The  defendant  was  organized  nnder  chap.  267  of  the  laws  of 
1875  entitled  ''An  act  for  the  incorporation  of  societies  or  clubs  for 
certain  lawful  purposea" 

The  purposes  enumerated  in  the  act,  for  which  societies  may  be 
incorporated  under  it,  are  quite  numerous,  including  social,  political, 
sporting,  literary,  and  other  objects,  and  also  "mutual  benefit"  and 
"benevolent"  purposes.  The  subject  of  life  insurance  is  not  among 
the  enumerated  objects,  tmless  it  is  embraced  in  the  term 
"mutual  benefit"  or  "benevolent."  There  is  no  restriction  in  the 
act  which  requires  that  the  benefits  or  benevolence  be  confined  to 
members  of  the  families  of  the  members. 

Any  five  or  more  citizens  of  full  age  may  form  themseves  into 

*  Decision  rendered,  June,  1, 1866. 
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such  a  corporation  by  making  and  filing  the  prescribed  certificate, 
stating  the  name  of  the  society  and  its  particular  business  and 
objects,  and  they  jublj  adopt  a  constitution,  by-laws,  and  rules. 

The  certificate  of  incorporation  of  the  defendant,  which  was  filed 
April  21, 1877,  states  the  object  of  the  society  to  be  "  to  combine  the 
efforts  of  aU  its  members  with  the  view  to  effect  mutual  relief,  aid, 
and  systematic  contributions  of  benevolence  and  charity  during  their 
lifetime,  and  to  their  respective  families,  from  time  to  time,  when 
rendered  necessary  by  sickness  or  pecuniary  distress." 

Here  again  there  is  no  specific  mention  of  life  insurance  nor  any 
restriction  of  beneficiaries  to  the  families  of  members,  except  when 
aid  is  rendered  necessary  by  sickness  or  pecuniary  distress,  and 
from  the  context  it  is  evident  that  this  clause  of  the  certificate  treats 
of  aid  contributions  to  be  furnished  during  the  lifetime  Of  the  mem- 
bers respectively. 

In  the  byTlaws  appears  the  first  direct  reference  to  anything  of 
the  nature  of  life  insurance.  Sec.  2.  of  article  1  of  these  by-laws 
declares  that  the  objects  of  the  society  shall  be  to  secure  mutual 
benefit  and  protection  to  its  members,  and  to  furnish  aid  to  their 
families  or  assigns  in  case  of  a  member's  death,  and  Sec  3.  states 
that  "  the  plan  of  the  society  will  be  to  issue  certificates*  for  a  sum 
not  to  exceed  $2,000,  to  be  paid  to  the  heirs  o^  beneficiaries  of 
deceased  members  named  in  his  certificate,  from  funds  arising  from 
assessments  for  the  "payment  of  death  claims  according  to  the 
V  schedule  of  rates  hereinafter  adopted."  The  by-laws  then  proceed 
to  organize  a  system  similar  to  that  of  a  mutual  life  insurance  com- 
pany. A  medical  examination  is  required  as  a  condition  of  admis- 
sion to  membership,  an  entrance  fee  and  small  annual  dues  are 
payable,  and  members  are  also  required  to  pay  assessments  to  meet 
death  losses,  on  a  scale  graduated  according  to  the  age  of  the  mem- 
ber at  the  time  of  his  admission;  and  upon  the  death  of  each  mem- 
ber, after  the  filing  of  the  required  proofs,  the  treasurer  is  required 
to  pay  to  the  legal  representatives  of  the  deceased  member,  or  to 
such  heirs  or  beneficiaries  as  are  named  in  his  certificate,  the  sum 
of  two  thousand  dollars. 

There  is  nothing  in  the  by-laws  which  require  that  the  bene- 
ficiaries named  in  the  certificate  should  be  members  of  the  family  of 
the  deceased  member,  and  if  no  beneficiaries  are  designated,  the 
payment  is  to  be  made  to  his  legal  representatives. 

The  power  of  the  company  to  create  a  fund  for  the  insurance  of 
the  lives  of  its  members  is  not  questioned  on  this  appeal,  and  we  do 
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not  therefore  diBcoss  it.  The  act  of  1875  authorizes  the  incorpora- 
tion of  societies  for  purposes  of  ''  mutual  benefit,''  and  it  must  be 
under  this  head  that  the  power  is  claimed  to  contract  for  the  appli- 
cation of  the  joint  contributions  of  the  members  to  the  payment  of  a 
gross  sum  to  the  legal  representatives  of  each  member,  or  to  such 
beneficiary  as  he  may  designate  to  receive  it,  upon  his  death. 

There  is  nothing  m  the  act  which  restricts  the  objects  of  the 
societies  formed  under  it  to  the  relief  of  families  of  their  members. 
They  may  be  formed  for  general  purposes  of  benevolence  and  for 
many  other  objects,  such  as  social,  political,  athletic,  sporting,  etc. 
Neither  does  the  certificate  of  association  of  the  defendant  restrict 
the  application  of  its  funds  to  the  relief  of  a  member  of  his  family, 
except  where  such  relief  is  to  be  extended  during  the  life  of  the 
member. 

But  the  by-laws  disclose  the  plan  by  which  the  society  proposed 
to  carry  out  the  object  stated  in  the  certificate,  viz.,  "  to  combine 
the  efforts  of  all  its  members  with  the  view  to  effect  mutual  relief, 
aid,  and  systematic  contributions  of  benevolence  and  charity  during 
their  lifetime ''  and  this  plan  was  to  combine  their  contributions  so 
as  to  secure  mutual  benefit  to  the  members,  and  to  afford  aid  to 
their  families  or  assigns  in  case  of  a  member's  death,  by  issuing  iht 
certificates  of  membership  before  referred  to,  whereby  the  payment 
of  $2,000  was  secured  to  the  legal  representatives  of  each  member 
on  his  decease,  or  to  such  other  beneficiaries  as  he  might  cause  to 
be  designated  in  the  certificate.  By  this  means  each  member,  in 
consideration  of  the  sums  contributed  by  him  to  the  funds  of  the 
society,  became  entitled  to  an  instrument  similar  to  a  policy  of 
insurance  upon  his  life  and  was  empowered  to  designate  the  person 
to  whom  the  stipulated  sum  should  be  paid  upon  his  deatL  This 
power  was  a  present  benefit  to  the  member,  as  he  might  use  it  for 
the  purpose  not  only  of  making  future  provision  for  some  member 
of  his  family,  or  some  other  object  of  his  benevolence,  but  even  to 
raise  money  to  supply  his  own  immediate  necessities,  and  it  was  no 
concern  of  the  society  in  what  manner  he  made  it  available.  The 
society  could  not  in  any  event  escape  the  payment  of  the  stipulated 
sum,  for  if,  as  it  now  claims,  the  designation  of  a  person  not  a  mem- 
ber of  the  family  of  the  deceased  was  void,  the  payment  would, 
according  to  the  terms  of  the  by-laws  and  certificate,  be  due  to  his 
legal  representatives. 

For  the  reasons  stated  we  are  of  opinion,  however,  that  the  desig- 
nation of  Massey  as  a  beneficiary  was  not  in  contravention  of  the 
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certificate  of  incorporation.  That  certificate  did  not  contain  the 
restriction  which  appears  in  the  certificate  of  incorporation  refeired 
to  in  the  case  of  State  vs.  Central  Ohio  Mutual  Belief  Association  (29 
Ohio  State  R.,  403).  In  that  case  the  certificate  stated  the  objects  of 
the  association  to  be  ''For  the  mutual  protection  and  relief  of  its 
members  and  for  the  payment  of  stipulated  sums  of  money  to  the 
families  or  heirs  of  the  deceased  members  of  the  association,''  and  in 
Folmer's  appeal  (87  Pa.,  136)  the  charter  of  the  Belief  Association 
declared  ''The  object  of  this  association  shall  be  relief  of  widows, 
orphans,  or  families  of  deceased  members."  The  language  in  the 
cases  cited  was  clearly  restrictive,  but  in  the  present  case  the  certifi- 
cate of  incorporation  is  much  more  broad.  It  declares  the  object  of 
the  association  to  be  to  combine  the  efforts  of  the  members  with  a 
view  to  effect  mutual  relief,  leaving  the  details  of  the  plan  to  be 
provided  in  the  by-laws,  and  these  by-laws  provided  for  the  isfystem 
of  life  insurance  before  detailed,  with  the  power  to  each  member  to 
designate  any  person  he  might  choose,  to  receive  payment. 

The  judgment  should  be  a£Brmed  vnth  costs. 

All  concur. 
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SUPEEME  JUDICIAL  COUET  OF  MAINE- 


NATIONAL  LIFE  INS.  CO.  \ 

HALEY  AMD  hsatBSBi.^ 

The  premiumB  on  a  Tdfe's  policy  were  paid  by  the  wife.  Upon  her  death  the 
hneband  by  an  arrangement  with  the  company  allowed  the  policy  to  lapse, 
and  received  in  exchange  another  payable  to  himself  on  which  he  paid  the 
premiums. 

Held.  That  the  rights  of  the  wif<^  became  vested  and  could  not  be  avoided  by 
the  sabstitntion,  the  substituted  policy  stood  in  the  place  of  the  originaL 

HM,  That  as  the  representatives  of  the  wife  failed  to  look  after  their  inter- 
ests in  the  original  policy  and  the  premiums  on  the  substituted  policy 
were  paid  b v  the  husband  with  an  intention  to  benefit  thereby  without 
inter&rence  by  the  representative  of  the  wife,  the  amount  of  the  policy 
should  be  divided  between  the  representatives  of  the  husband  and  wife  in 
proportion  to  the  premiums  paid  by  each. 

DbummoiO)  &  Dbummond,  for  Plainliff. 
H.  R.  ViBcuK, /<>r  Sesponderd  Palmer. 
HAioiiTON  &  Halet,  for  Scifpondent  Hcdej. 

LiBBfiT,  J. 

This  is  a  bill  of  interpleader  brought  by  the  National  Life  Insur- 
ance Company  against  Abram  Haley,  administrator  of  the  estate  of 
Charles  J.  Haley,  deceased,  and  Wm*  C.  Palmer,  administrator  of 
the  estate  of  Julia  A  Haley,  deceased,  to  try  the  title  to  the  insur- 
ance of  $1,000  by  a  life  policy  issued  by  the  complainant  on  the  life 
of  said  Charles  J.  Haley. 

A  decree  was  made  requiring  the  said  Abram  Haley  and  Palmer 
to  interplead,  and  upon  the  pleadings  being  filed  the  case  was  tried 

•Deeiiioii  fwid«nd,  May  96, 1866. 
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at  nisi  prius,  and  the  presiding  judge,  with  the  aid  of  special  find- 
ings by  a  jury,  found  the  facts  as  follows :  The  orator  on  the  29th 
day  of  March,  1869,  issued  its  policy  of  insurance  No.  4,091,  for  the 
sum  of  $1,000,  upon  the  life  of  Charles  J.  Haley,  payable  upon  his 
death,  to  his  wife,  Julia  A.  Haley,  her  heirs,  executors,  administra- 
tors, or  assigns,  requiring  quarterly  yearly  premiums  of  $4.88;  and 
during  the  life  of  said  Julia,  she  paid  the  premiums  amounting  to 
165.92,  an4  that  upon  her  death  in  March,  1877,  in  order  that  the 
said  Charles  J.  Haley  might  acquire  to  his  own  use  the  benefits  of 
said  policy  of  insurance,  he  and  the  orator  contrived  together  to  al- 
low said  policy  to  lapse  from  non-payment  of  premiums,  and  then 
said  company  issued  to  said  Charles  J.  Haley  a  new  policy  of  insur- 
ance for  the  same  amount,  requiring  the  same  quarterly  premiums, 
payable  to  said  Charles,  or  his  legal  representatives,  dated  October 
12,  1877,  numbered  32,705.  That  upon  said  new  policy  the  said 
Charles  paid  in  premiums  the  sum  of  $78.08,  and  died  in  Septem- 
ber, 1881;  that  policy  No.  4,091  was  not  given  or  assigned  to 
Chailes  J.  Haley;  that  Julia  A.  Haley  had  an  interest  in  that  policy 
at  the  time  of  her  decease;  that  the  heirs  of  Julia  A.  Haley  had  an 
interest  in  policy  No.  32,705;  and  that  there  was  other  consideration 
for  that  policy  besides  what  was  expressed  in  it,  the  policy  No. 
4,091  being  a  part  of  said  consideration. 

The  judge  thereupon  decreed  among  other  things,  that  the  insur- 
ance be  divided  between  the  said  claimstnts  in  the  proportions  of 
the  amounts  of  premiums  paid  by  said  Julia  A.  and  Charles  J.  Haley. 

Upon  this  part  of  the  decree  the  whole  contention  between  the 
parties  arises;  Palmer  claiming  that  the  estate  of  Charles  J.  is  en- 
titled to  the  whole  amount  of  the  policy,  or  at  least  to  said  sum  less 
the  amount  of  premiums  paid  by  Julia  A.  for  which  amount  her 
heirs,  by  the  terms  of  the  first  policy,  were  entitled  to  a  paid-up 
policy;  while  on  the  other  side  it  is  claimed  that  the  estate  of  Julia 
A.  is  entitled  to  the  whole  sum  insured. 

We  think  the  decree  below,  on  the  facts  of  this  case,  is  correct. 

The  first  question  that  arises  is,  was  policy  No.  4,091  forfeited  by 
llie  devices  resorted  to  by  the  insurance  company  and  Charles  J. 
Haley  so  that  the  heirs  of  Julia  A.  Haley  no  longer  had  any  interest 
in  the  insurance  ?  We  think  not  Charles  J.  Haley  and  the  insur- 
ance company  had  no  legal  power,  by  direct  agreement,  to  change 
the  beneficiaries  named  in  the  policy.  This  proposition  is  too  well 
settled  to  require  citation  of  authorities.  They  could  not  accom< 
plish  indirectly  by  the  means  resorted  to,  without  the  knowledge  or 
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consent  of  the  heirs  of  Julia  A.,  what  they  had  no  power  to  do  hj 
direct  agreement  No  such  knowledge  or  consent  is  shown.  We 
are  aware  that  there 'is  an  apparent  conflict  among  the  authorities 
upon  this  subject,  but  we  think  an  examination  of  the  decided  cases 
will  show  that  the  apparent  conflict  arises  more  out  of  the  variant 
facts  acted  on  by  the  courts  in  the  different  cases,  than  from  any 
essential  difference  in  the  principles  of  law  applied  to  them.  But  if 
there  is  a  real  conflict  we  think  there  is  a  decided  preponderance  of 
authority  in  support  of  the  rule  we  apply  to  this  case.  The  question 
wa^  very  carefully  and  ably  considered  in  Barry  va  Brune,  71  N. 
Y.,  261,  in  which  the  facts  raised  the  same  question  under  consider- 
ation, and  the  court  held  that  the  means  used  to  cause  the  first  pol- 
icy to  lapse,  and  a  new  one  to  Be  issued  of  like  tenor,  excepting  the 
name  of  the  beneficiary,  were  ineffectual  to  extinguish  the  right  of 
Mr&  Barry,  the  beneficiary  named  in  the  first  policy,  to  the  insur- 
ance. In  the  opinion  of  the  court,  Earl,  J.,  says  :  ''It  is  clear  that 
the  old  policies  were  the  consideration  of  and  inducement  to  the 
new  poHciea  The  new  policies  could  not  have  been  obtained  but 
for  the  possession  and  surrender  by  Prune  of  the  old  policies, 
and  the  premiums  upon  the  new  policies  were  paid,  in  part,  by  a 
cash  dividend  due  upon  one  of  the  old  policies.  Brune  thus,  by 
means  of  the  possession  of  the  old  policies  which  belonged  to  the 
plaintiff,  and  by  using  and  surrendering  them,  obtained  the  new 
policies.  The  real  substance  of  the  transaction  was  a  substitution 
of  the  new  policies  for  the  old,  for  the  purpose  of  getting  the  secu- 
rity which  the  old  didn't  give  him  under  the  circumstances  of  this 
case;  both  upon  reason  and  authority,  the  substituted  policies,  in 
equity,  simply  take  the  place  of  the  old  policies,  and  the  money 
payable  thereon  must  go  to  the  party  entitled  under  the  old  poli* 
ciea  For  this  conclusion  there  is  abundant  reason  and  authority.'' 
The  same  rule  is  held  in  Chapin  vs.  Fellows,  36  Conn.,  132;  Lemon 
vs.  Phenix  life  Ins.  Co.,  38  id.,  294;  and  Timayensis  vs.  Union  M. 
L.  Ins.  Co.,  21  Fed.  Eep.,  223.  In  the  latter  case  the  facts  were 
similar  to  this  case,  except  that  the  beneficiary  did  not  procure  the 
first  policy  and  paid  no  part  of  the  premiums 

The  attempt  to  change  the  beneficiary  named  in  the  first  policy 
being  ineffectual,  the  remaining  question  is  how  shall  the  sum  due  on 
the  policy  be  divided;  courts  have  generally  held  that  the  benefic- 
iary named  in  the  first  policy  is  entitled  to  the  whole,  but  we  think 
the  facts  in  this  case  are,  to  some  extent,  different  from  those  acted 
on  by  the  courts  which  have  so  held,  so  far  as  we  have  observed 
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where  it  has  been  so  held  the  facts  were  such  that  the  beneficiaiy 
might  well  expect  that  the  premiums. were  being  paid  by  the  person 
who  had  commenced  paying  them.  In  this  ctee  prior  to  the  death 
of  Julia  A.  Haley  the  premiums  had  all  been  paid  by  her.  After 
her  death  her  heirs  had  no  reason  to  expect  that  Charles  J.  Haley 
would  pay  them.  He  was  in  no  way  liable  for  them.  He  paid  them 
under  a  claim  that  he  should  have  the  benefit  of  them.  This  the 
.  heirs  of  Julia  A.  might  have  known  in  the  exercise  of  due  diligence 
in  their  aflfairs.  What  they  might  have  learned  in  the  exercise  of 
due  diligence  equity  will  treat  them  as  knowing.  The  insurance 
then  was  earned  by  the  premiums  paid  by  Julia  A.  Haley,  for  the 
benefit  of  herself  and  her  heirs,  and  by  the  premiums  paid  by 
Charles  J.  Haley  after  her  death  for  his  own  benefit  Upon  the 
facts  of  this  case  we  think  the  rule  adopted  by  the  court  below  is  in 
accordance  with  the  equitable  rights  of  the  parties,  and  that  the 
fund  should  be  divided  between  the  two  estates  in  proportion  to  the 
amount  of  premiums  paid  by  each  intestate.  This  is  the  rule 
adopted  by  Wallace,  J.,  in  Timayensis  ts.  Union  M.  L.  In&  Co., 
supra. 

Decree  below  affirmed. 

Peters,  C,  J.,  Walton,  Virgin,  Emery,  and  Haskell,  JJ.,  concurred. 
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SUPREME  COURT  OF  APPEALS  OF   VIRGINIA. 


CONN.  FIRE  INS.  CO. 

vs. 

MERCHANTS  AND  MECHANICS'  INS.  CO.*j 

The  property  was  insnred  independently  by  the  mortgagee,  the  owner  of  the 
ground  rents,  and  the  lessee.  A  loss  ocoorred  and  the  property  was  re- 
placed by  one  of  the  insurers  of  the  lessee. 

Held,  That  while  entitled  to  contribation  from  its  co-insurers  of  the  same  in- 
terest, the  company  replacing  could  not  call  upon  the  insurers  of  the 
other  interests. 

In  order  to  entitle  to  contribution  the  insurance  must  be  for  the  same  person, 
on  the  same  subject  matter,  and  against  the  same  risks. 

John  S.  Wde  and  W.  W.  *  R  T.  Crump,  far  AppdlanL 
ChTT  &  Gilliam,  for  Appellee. 

Appeal  from  the  Chancery  Court  of  Bichmond  City.  The  opinion 
states  the  case. 

HnrroN,  J.,  delivered  the  opinion  of  the  court 

The  only  question  in  this  case  is  whether  certain  insurance  com- 
panies are  liable  to  contribute  to  the  expense  of  rebuilding  certain 
property  which  was  partially  destroyed  by  fire,  under  the  following 
circumstances : — 

On  the  2d  of  July,  1866,  Douglas  H.  Gordon  conveyed  to  Asa 
Snyder  a  lot  of  land,  with  improvements  thereon,  situated  on  the 
northeast  comer  of  10th  and  Cary  Streets,  in  the  city  of  Bichmond, 
Ya.,  subject  to  a  ground  rent  of  $1,000,  payable  to  said  Gordon 

•  Deoiaion  rendend.  April  16, 1886. 
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semi-annuallj,  on  January  1st  and  July  1st  thereafter  forever.  Sub- 
sequently, Snyder  incumbered  this  property  by  a  deed  of  trust 
made  to  secure  to  one  Thomas  Wilson  the  return  of  certain  bonds 
of  the  State  of  Virginia,  which  had  been  lent  to  Snyder  by  Wilson, 
and  the  payment  of  certain  notes  for  money  mentioned  in  the  deed. 

Afterwards,  in  April,  1877,  Snyder  became  a  bankrupt,  and  in  the 
due  course  of  the  proceedings  James  H.  Dooley  was  appointed  his 
trustee  in  bankruptcy  by  the  judge  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Virginia. 

In  this  condition  of  the  title  to  the  property,  and  while  the  prop- 
erty was  in  the  possession  of  the  trustee  in  bankruptcy,  Gordon,  the 
owner  of  the  ground  rent  took  out  a  policy  of  insurance  upon  the 
property  for  $5,000  in  the  Merchants  and  Mechanics'  Insurance 
Company  of  Edchmond,  Va.,  the  obvious  purpose  and  effect  of 
which  was  to  secure  him  against  any  loss  of  ground  rent. 

In  the  same  month  and  year,  but  at  a  later  day  of  the  month, 
Snyder  took  out  two  risks  upon  the  same  property,  loss,  if  any, 
payable  to  the  estate  of  the  said  Thomas  Wilson,  who  had  in  the 
mean  while  died.  One  of  these  policies  was  issued  by  the  New  York 
Bowery  Fire  Insurance  Company,  and  the  other  was  issued  by  the 
Eqtdtable  Fire  and  Marine  Insurance  Company  of  Providence, 
Rhode  Island,  and  each  of  them  was  for  the  sum  of  $2,058. 

In  February,  1880,  Dooley,  the  trustee  in  bankruptcy,  contracted 
with  three  insurance  companies  for  insurance  on  the  property  in  his 
hands,  as  trustee,  to  the  amount  of  $7,789.98. 

These  three  companies  were  :  The  Merchants  &  Mechanics'  Insur- 
ance Company,  the  Virginia  Fire  and  Marine  Insurance  Company, 
and  the  Connecticut  Fire  Insurance  Company,  and  they  took  the 
aforesaid  amount  of  $7,789.98  in  equal  shares. 

A  few  days  afterwards,  to  wit,  on  the  28th  day  of  February,  1880, 
this  insurance  was  accepted  and  approved  by  the  court,  and  an  or- 
der was  entered,  providing  that  ia  case  of  partial  loss  by  fire,  the 
insurance  money  should  be  applied  to  their  restoration;  and  that  in 
case  of  total  loss,  the  insurance  money  should  be  applied,  first,  to 
payment  of  any  back  rents  that  might  be  due  to  Douglas  H.  Gor- 
'  don;  and,  second,  towards  the  payment  of  the  Wilson  lien. 

Subsequently,  to  wit,  on  the  21st  of  April,  1880,  the  buildings 
were  partially  destroyed  by  fire,  whereupon,  upon  examination,  it 
was  discovered  that  the  buildings  could  be  restored  for  a  sum  less 
than  the  aggregate  amount  of  the  three  policies  taken  out  by  the 
trustee  Dooley. 
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On  tbe  17th  of  July,  1880,  an  order  was  entered  by  the  district 
coort,  authorizing  the  Merchants  and  Mechanics'  Insurance  Com- 
pany to  restore  the  buildings  to  as  good  condition  as  they  were  be- 
fore the  fire,  and  providing,  that  "upon  its  doing  so,  the  said 
company  shall  be  entitled  to  apply  to  the  cost  incurred  by  it  in  such 
reconstruction,  the  amount  for  which  it  is  properly  liable  on  its  pol- 
icy, issued  to  said  Dooley,  trustee,  on  said  buildings,  and  also  the 
proceeds  of  the  policies  of  the  other  insurers  of  said  buildings, 
whose  policies  the  said  Dooley,  trustee,  holds;  and  to  enable  the 
company  so  to  do,  the  said  Dooley,  trustee,  is  authorized  to  pay  to 
it  said  proceeds,  if  realized  by  him,  or  assign  said  policies,  if  remain- 
ing unpaid,  to  said  Merchants  and  Mechanics'  Insurance  Company, 
or  allow  the  same,  if  necessary,  to  be  sued  upon  by  it  in  his  name 
as  trustee,  so  that  the  said  Merchants  and  Mechanics'  Insurance 
Company  shall,  upon  so  reconstructing  said  buildings,  become  enti- 
tled to  the  rights  of  this  court  in  this  cause,  and  of  said  Dooley, 
trustee,  in  the  policies  of  insurance  held  by  said  Dooley,  trustee,  on 
said  buildings." 

Thereupon,  the  Merchants  and  Mechanics'  Company  at  once  re- 
paired the  loss  that  had  been  done  by  the  fire,  at  a  cost  of  $5,772.57, 
and  then  claimed  of  the  Virginia  Fire  and  Marine  Insurance  Com- 
pany, and  of  the  Connecticut  Fire  Insurance  Company,  each  $1,- 
924.19  as  their  share  of  contribution  to  the  loss  sustained. 

These  companies  resisted  this  claim  in  the  court  below  upon  the 
ground  that  both  the  Gordon  and  the  Wilson  policies  were  liable  to 
contribute  to  the  loss,  and  consequently  that  the  shares  for  which 
they  (the  Virginia  Fire  and  Marine  Insurance  Company,  and  the 
Connecticut  Fire  Insurance  Company)  were  liable  were  smaller. 

This  was  the  contention  of  the  appellant  in  the  court  below  and 
is  his  contention  here.  Can  it  be  sustained  ?  Now  the  doctrine  of 
contribution  is  not  founded  on  contract,  but  is  bottomed  on  general 
principles  of  justice.  It  rests  upon  the  principle  of  natural  justice, 
that  where  there  are  several  persons  bound  for  the  same  person  and 
same  engagement,  that  all  of  them  should  contribute  pro  rata  to 
the  satisfaction  or  extinguishment  of  the  common  burden,  and  it 
has  therefore  been  well  said  by  Mr.  Kent  in  his  Commentaries  that 
the  doctrine  applies  very  equitably  to  the  case  of  double  insurance, 
for  in  such  cases  the  engagements  of  the  insurers  are  for  the  same 
person,  on  the  same  subject  matter  and  against  the  same  risks  : 
Godin  vs.  London  Assurance  Company,  1  Burr.,  492;  Ang.  on  Ins., 
§  26;  May  on  Ins.,  §  448,  et  seq.;  Thurston  vs.  Eoch,  4  DalL,  348; 
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Newby  ys.  Beed,  1  Wm.  Black,  416,  and  note.  But  this  doctrine  has 
never  been  held  to  apply  to  other  caaeB  of  insurance,  and  it  can 
never  have  place  except  where  there  is  an  identity  of  interest,  per- 
son, and  risk :  May  on  Ins.,  §  436.  Such  being  the  well-established 
rule  on  the  subject,  we  have  only  to  look  to  the  Wilson  and  Gbrdon 
policies  to  see  that  there  is  no  identity  of  person  or  interest  In 
the  case  of  the  Gordon  policy  it  is  distinctly  expressed  in  the  pol- 
icy that  ''it  is  understood  that  the  interest  hereby  insured  consists 
of  a  ground  rent,  amounting  to  $1,000  per  annum,'*  etc.,  and  in  the 
case  of  the  Wilson  policies  it  is  patent  that  they  were  made  for  the 
exdufdve  benefit  of  Wilson's  estate,  and  that  that  estate  alone  had 
the  right  to  enforce  them.  It  is  equally  apparent  that  the  inter- 
ests secured  by  these  policies  are  separate  and  distinct  from  those 
secured  by  the  policies  taken  out  by  Dooley,  trustee.  It  may  be,  as 
is  contended  by  the  appellant,  although  such  does  not  appear  to  be 
the  fact  from  the  record,  that  the  appellee,  by  rebuilding,  has  re- 
lieved itself  of  all  liability  under  its  policy  to  (Gordon,  but  this  col- 
lateral result  cannot  operate  to  fasten  upon  that  company  a  liability 
for  which  it  is  not  bound  either  by  contract  or  the  law  in  regard  to 
contribution. 

I  am  unable  to  perceive  any  groimd  upon  which  the  contention 
of  the  appellant  can  be  sustained,  and  the  decree  appealed  from 
must  therefore  be  affirmed. 

Decree  affirmed* 
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UNITED  STATES  CIRCUIT  COURT. 

DISTRICT  OF  MASSACHUSETTS. 


JAMES   E  CROSSLEY 

vs. 

CONNECTICUT  FIRE  INS.  CO.* . 

The  policy  stipulated  that  in  case  of  difference  of  opinion  as  to  the  amount  of 
loss,  it  should  be  referred  to  three  disinterested  men  to  be  chosen,  the  de- 
cision of  the  nu^ority  of  whom  was  to  be  final  and  binding. 

Held,  That  the  agreement  is  collateral  merely  and  not  a  condition  precedent 
to  recovery. 

Heldy  That  evidence  of  the  amount  of  loss  is  admissible  though  no  refecence 
has  been  had. 

Oaston  &  Whttnet,  and  A.  French,  for  Plaintiff k 

G.  F.  WiLLiAMB,  W.  G.  Russell,  and  J.  D.  Bbtant,  for  Defendant 

Cabpenteb,  J. 

This  is  an  action  at  law  on  a  policy  of  fire  insurance.  In  advance 
of  the  trial,  and  from  considerations  of  convenience,  counsel  have 
been  heard  to  argue  certain  questions  which  will  arise  on  the  trial, 
in  order  that  they  may  be  provisionally  determined.  The  same 
questions  will  also  arise  in  the  case  of  William  L.  Reed  vs.  Fire  In- 
surance Company  of  Philadelphia,  and  counsel  therein  have  also 
been  heard  to  argue  those  questions.  The  policies  in  question  con- 
tain the  following  provisions  : — 

"  In  case  of  any  loss  or  damage  the  company,  within  sixty  days  af- 
ter the  insured  shall  have  submitted  a  statement  as  provided  in  the 

*  Dedalon  rendered,  AprU  6, 19S6. 
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preceding  clause,  shall  either  pay  the  amount  for  which  it  shall  be 
liable  or  replace  the  property,  etc.*' 

**  In  case  any  difference  of  opinion  shall  arise  as  to  the  amount  of 
loss  under  this  policy,  it  is  jvutually  agreed  that  the  said  loss  shall 
be  referred  to  three  disinterested  men,  the  company  and  the  insured 
each  choosing  one  out  of  three  persons  to  be  named  by  the  other, 
and  the  third  being  selected  by  the  two  so  chosen,  provided  that 
neither  party  shall  be  required  to  choose  or  accept  any  person  who 
has  served  as  a  referee  in  any  like  case  within  four  months;  and  the 
decision  of  a  majority  of  said  referees  in  writing  shall  be  final  and 
binding  on  the  parties." 

At  the  trial  of  these  causes  evidence  will  be  offered  tending  to 
show  the  amount  of  loss  under  the  policy,  but  such  evidence  so 
offered  will  not  consist  in  any  part  of  the  award  of  referees 
appointed  under  the  provisions  of  the  clause  last  quoted.  To  the 
introduction  of  evidence  so  offered  the  defendants  will  object  on 
the  ground  that  the  agreement  for  reference  contained  in  the  policy 
is  to  be  construed  to  make  the  award  of  referees  a  condition  prece- 
dent to  any  proof  of  amount  of  loss  or  to  make  it  the  sole  evidence 
as  to  such  amount  When  the  testimony  shall  be  closed  the  defend- 
ants will  pray  a  ruling  that  the  verdict  shall  be.  for  the  defendants 
on  the  ground  that  the  effect  of  the  agreement  for  reference  is  to 
make  such  a  reference  a  condition  precedent  to  the  right  of  the 
insured  to  recover. 

Upon  these  two  motions  a  vital  question  will  be  whether  the 
agreement  for  reference  is  on  the  one  hand  a  collateral  contract  or 
on  the  other  hand  is  expressly  or  by  implication  a  condition  prece- 
dent to  recovery  or  to  any  proof  of  the  amount  of  the  loss.  Upon 
examination  of  authorities  I  am  of  opinion  that  the  agreement  is 
a  collateral  contract  only.  The  questions  which  I  have  stated,  as 
well  as  several  other  questions  which  in  different  views  of  the  case 
might  be  material,  have  been  argued  very  fully  and  with  great  skill 
and  learning  and  abundant  citation  of  authoritiea  The  cases,  how- 
ever, upon  which  counsel  on  both  sides  mainly  rely  are  but  few  in 
number.  The  defendants  refer  to  Scott  vs.  Avery,  5  H.  L.  Caa, 
811.  The  agreement  in  that  case  was  "that  the  sum  to  be  paid  by 
this  association  to  any  suffering  member  for  any  loss  or  damage  shall 
in  the  first  instance  be  ascertained  and  settled  by  the  committee; 
and  the  suffering  member  if  he  agrees  to  accept  such  sum  in  full 
satisfaction  of  his  claim  shall  be  entitled  to  demand  and  sue  for 
the  same  as  soon  as  the  amount  to  be  paid  has  been  so  ascertained 
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and  settled,  but  not  before,  which  can  only  be  daimed  according  to 
the  customary  mode  of  payment  in  use  by  the  society;  and  if  a 
difference  shall  arise  between  the  committee  and  any  suffering  mem- 
ber relative  to  settling  any  loss  or  damage  *  *  *  in  such  case  the 
member  dissatisfied  shall  select  one  arbitrator  "^  *  "^  which  three 
arbitrators,  or  any  two  of  them,  shall  decide  upon  the  claims  and 
matters  in  dispute  according  to  the  rule  and  customs  of  the  club,  to 
be  proved  upon  oath  by  the  secretary."  The  defendants  also  refer 
to  Delaware  &  Hudson  Canal  Co.  vs.  Pennsylvania  Coal  Co.,  50  N. 
T.,  250.  In  that  case  the  contract  was  that  "  in  case  of  an  enlarge- 
ment of  the  said  canal,  the  said  president,  managers  and  company, 
and  their  successors  and  assigns,  may  also  charge  and  collect  an 
additional  toll  on  coal  transported  in  pursuance  of  this  agreement 
at  a  rate  per  ton  of  2,240  pounds  to  be  established  after  the  com- 
pletion of  such  enlargement  in  the  manner  following,  viz:  etc." 

In  these  two  cases,  therefore,  it  appears  that  the  contract  ex- 
pressly was  to  pay  such  a  sum  as  should  be  fixed  by  arbitration 
according  to  a  prescribed  plan.  The  defendants  claim,  however, 
that  the  agreement  here  is  made  a  condition  precedent  by  a  neces- 
sary implication.  Against  this  view  the  respondents  cite  among 
other  cases,  Dawson  vs.  Fitzgerald,  L.  R  1  Exch.,  257;  SchoUen- 
berger  vs.  Fhenix  Ins.  Co.,  7  Ins.  L.  J.,  697;  Beed  vs.  Wash.  F.  & 
A!  Ins.  Co.,  138  I^Iass.,  532,  and  cases  recently  decided  by  the  Su- 
preme Court  of  Massachusetts  and  not  yet  reported  in  which  dem- 
ent is  plaintiff  and  certain  insurance  companies  are  defendants. 

I  therefore  decide  that  should  the  questions  to  which  reference 
has  been  made  be  raised  before  me  in  a  trial  of  these  cases  with  a 
jury  I  should  overrule  the  objection  of  the  defendants  and  permit 
the  evidence  of  amount  of  loss  to  go  to  the  jury,  and  I  should  over- 
rale  the  request  of  the  respondents  for  an  instruction  to  the  jury 
that  the  plaintiff  is  not  entitled  to  recover. 


Digitized  by  VjOOQIC 


622  Beport  cf  Deciaions.  ',  [^tcgr,, 


SUPBEME  COUBT  OF  WISCONSIN. 


Appeal  from  Circuit  Court,  Winnebago  County. 


SHELDON 

HECELA  PIEE  INa  CO.*j 

An  Offont  agreed  to  insare  plaintiff's  honse,  on  certain  specified  terms,  in  one 
of  tbe  companies  represented  by  him,  but  not  designated,  and  one  of  sndi 
companies  thereupon  decided  to  insure  the  honse  npon  entirely  different 
terms,  and  thereafter,  before  an  acceptance  of  its  terms,  rejected  the  risk. 

Eeldy  That  there  was  no  contract  of  insurance. 

This  action  was  brought  to  recover  damages  for  the  breach  of  an 
alleged  contract  on  the  part  of  the  defendant  company,  entered  into 
by  one  Bradt,  its  agent,  on  November  17,  1884,  to  insure  the 
dwelling-house  of  the  plaintiff,  in  Omro,  "  against  loss  or  damage  by 
fire  for  the  period  of  three  years  from  said  date,  in  the  sum  of  three 
hundred  dollars,  in  consideration  of  which  this  plaintiff  agreed  to 
pay  and  has  psdd  to  said  defendant  the  sum  of  three  dollars  and 
seventy-five  cents  premium."  The  dwelling-house  was  totally  de- 
stroyed by  fire,  November  21,  1884  The  defendant  denies  that 
it  made  the  alleged  contract,  or  received  any  premium  from  the 
plaintiff 

HouoHTON  &  Haddock,  for  Appellant. 

3,  H.  Oarpemteb  and  Finch  &  Barber,  for  Hespondent, 

Lyon,  J. 
The  controlling  question  is,  did  the  defendant  company  contract 
with  the  plaintiff  to  insure  his  building,  as  charged  in  the  complaint  f 

'  •  Opinion  filed.  March  16, 1886. 
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The  testimony  of  the  plaintiff  as  to  the  making  of  the  alleged  con- 
tract is  as  follows:  "  About  the  17th  of  November,  I  had  a  conversa- 
tion with  M.  G.  Bradt  about  insuring  the  building.  I  went  to  Mr. 
Bradt  and  asked  him  if  he  wouldn't  insure  my  house.  He  said  he 
would.  I  told  him  I  wanted  it  insured  for  three  years  for  $300.  He 
said  he  would.  I  asked  him  how  much?  $3.75.  *  ^  *  He  said  he 
would  insure  it  I  told  him  to  make  out  the  policy,  and  I  would 
pay  him  for  it  *  *  *  He  didn't  say  anything  in  reference  to  the 
payment  of  the  premium."  It  appears  that  Bradt  was  the  general 
agent  of  the  defendant^  and  also  of  another  fire  insurance  company; 
but  it  does  not  appear  that  the  plaintiff  knew  what  companies  he 
represented,  or  even  that  there  was  such  a  company  as  the  defend- 
ant, or  that  anything  was  said  as  to  the  company  which  was  to  take 
the  risk.  There  was  some  other  testimony  which  tends  to  show  that 
the  agent,  Mr.  Bradt,  waived  the  immediate  payment  of  the  premium. 
No  premium  was  ever  paid  to  the  defendant,  but  several  weeks  after 
the  fire  the  plaintiff  offered  to  pay  the  premium  to  Mr.  Bradt.  The 
latter  refused  to  receive  it,  and  thereupon  the  plaintiff  left  it  on  the 
counter  in  Mr.  Bradt's  place  of  busines& 

Conceding  that  a  contract  was  made  between  the  plaintiff  and  Mr. 
Bradt  by  which  the  latter  agreed  to  insure  the  plaintiff's  house  in 
one  of  the  companies  represented  by  him;  that  it  was  left  to  the 
agent  to  select  the  company  which  should  take  the  risk;  that  the 
term  of  three  years  and  the  premium  of  $3.75  were  agreed  upon; 
and  that  payment  of  the  premium  as  a  condition  precedent  to  the 
validity  of  such  contract  was  waived — still  such  contract  would  not 
be  the  contract  of  the  defendant,  and  could  not  bind  it,  until  the 
agent  should  in  some  manner  designate  the  defendant  as  the  party 
for  whom  he  contracted..  Until  that  time  an  action  on  the  contract 
to  insure  might  with  equal  propriety  have  been  brought  against 
any  other  company  represented  by  Mr.  Bradt  We  have,  therefore, 
this  question:  Did  Mr.  Bradt  designate  the  defendant  as  the  com- 
pany for  whom  he  made  the  contract  to  insure  plaintiff's  buildings  ? 
On  November  20th,  being  the  day  before  the  house  was  burned, 
Bradt  made  an  entry  in  the  register  or  record  of  daily  reports  of  the 
defendant,  kept  by  him,  as  follows:  "No.  81.  Henry  Sheldon,  No- 
vember 20, 1884,  twelve  months.  Expiration,  November  20, 1885. 
$300.  Bate  $1.25 — $3.75.  $300  on  his  two-story  frame,  shingle  roof 
dwelling,"  etc.  This  refers  to  the  dwelling  which  was  burned.  He 
also  filled  up  and  countersigned  a  policy  of  insurance  in  the  defend- 
ant company,  in  accordance  with  such  entries.    On  the  next  day 
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(probably  before  the  fire)  he  wrote  in  the  same  register:  ''Risk 
rejected  by  the  company;"  also,  "Not  written  up,  by  order  of  the 
company."  At  the  same  time  he  sent  the  policy  to  the  company. 
In  all  this  the  agent  acted  on  his  own  judgment,  without  directions 
from  the  company.  The  plaintiff  had  no  knowledge  of  the  above 
acts  of  Mr.  Bradt  until  after  his  building  was  burned.  Should  it  be 
assumed  that  there  was  a  designation  by  Bradt  of  the  defendant  as 
the  company  which  should  take  a  risk  upon  plaintiff's  house,  there 
still  remains  an  insurmountable  obstacle  in  the  way  of  a  ruling  that 
such  designation  was  effectually  made.  The  entries  in  the  register, 
and  the  policy  made  by  Bradt,  do  not  accord  with  the  contract  to 
insure.  The  company,  acting  through  its  agent,  has  never  agreed 
to  insure  the  plaintiff's  house  for  three  years,  at  a  premium  of  $1.25 
per  year.  The  most  it  did  was  to  offer  to  insure  the  building  for 
one  year  for  $3.75.  That  proposition  was  withdrawn  before  accept- 
ance, and  hence  the  minds  of  the  parties  never  met  in  assent  to  its 
term& 

Stated  most  favorably  to  the  plaintiff,  the  substance  of  the  trans- 
action is  this:  Bradt  agreed  to  insure  the  plaintiff's  house  on  certain 
specified  terms,  in  some  company  represented  by  him,  but  not  desig- 
nated. The  defendant,  being  one  of  those  companies,  decided  to  in- 
sure the  house  on  entirely  different  terms;  but  before  the  plaintiff 
was  informed  thereof  (and  of  course  before  any  acceptance)  the 
company  determined  not  to  take  the  risk.  That  was  an  end  of  the 
matter.  No  case  is  cited  in  which  a  recovery  has  been  upheld  under 
such  circumstances.  It  necessarily  results  from  these  views  that  the 
defendant  never  became  a  party  to  the  alleged  contract  to  insure 
plaintiff's  house,  and  hence  is  not  liable  in  this  action.  We  conclude 
that  the  nonsuit  was  properly  ordered. 
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UNITED   STATES   OIROXTIT   COURT. 

EASTEEN  DISTRICT  OF  MISSOURI. 


FUNK,  Adm'r, 

vs. 

ANGLO-AMERICAN  INa  CO.*/ 

Wheie  a  foieiffn  fire  msnrance  company  does  bnsineBS  in  Missouri  through  an 
agent)  without  complying  with  the  requirements  of  the  revised  statutes  of 
that  State  as  to  the  appointment  of  an  agent  to  receive  service  of  process, 
process  ma^  be  served  in  suits  against  it  upon  the  agent  through  whom  it 
transacted  its  business. 

The  summons  was  served  upon  William  A  Noyes,  as  agent  of  the 
defendant)  which  is  a  foreign  company.  The  defendant  filed  an 
answer  containing  a  general  denial,  and  stating  that  said  Noyes 
has  never  had  any  authority  to  accept  service  of  any  legal 
process  on  it,  and  that  there  is  no  agent  or  person  representing  it  in 
this  State  who  has  authority  to.  accept  service.  The  Revised  Statutes 
of  Missouri  provide  (§  3,489)  that  a  summons  shall  be  executed, 
*  *  *  where  defendantis  a  corporation  or  joint-stock  company  organ 
ized  under  the  laws  of  any  other  State  or  country,  and  having  an  ofGice 
or  doing  business  in  this  State,  by  delivering  a  copy  of  the  writ  and 
petition  to  any  ofBcer  or  agent  of  such  corporation  or  company  in 
charge  of  any  office  or  place  of  business,  or  if  it  have  no  office  or  place 
of  business,  then  to  any  officer,  agent,  or  employe  in  any  county 
where  such  service  may  be  obtained."    Said  statutes  also  provide 

«  DeoisioD  rendered,  April  33, 188S.— From  Federal  SeporUr, 


Digitized  by  VjOOQIC 


626  Meport  of  Decisions.  [Aitg., 

(§  6,013)  that  "  any  insurance  company  not  incorporated  by  or  or- 
ganized under  the  laws  of  this  State,  desiring  to  transact  any  busi- 
ness by  any  agent  or  agents  in  this  State,  i^all  first  file  with  the 
superintendent  of  the  insurance  department  a  written  instrument  or 
power  of  attorney,  duly  signed  and  sealed,  appointing  and  authoriz- 
ing some  person,  who  shall  be  a  resident  of  this  State,  to  acknowl- 
edge or  receiye  service  of  process,  and  upon  whom  process  may  be 
served  for  and  in  behalf  of  such  company  in  all  proceedings  that 
may  be  instituted  against  said  company  in  any  other  court  of  this 
State,  or  in  any  court  of  the  United  States  in  this  State;  and  con- 
senting that  service  of  process  upon  any  agent  or  attorney  appointed 
imder  the  provisions  of  this  section  should  be  taken  and  held  to  be 
as  valid  as  if  served  upon  the  company,  according  to  the  laws  of  this 
or  any  other  State;  and  such  instrument  shall  furthermore  provide 
that  such  attorney's  authority  shall  continue  until  revocation  of  his 
appointment  is  made  by  such  company  by  filing  a  similar  instrument 
with  said  superintendent,  whereby  another  person  shall  be  appointed 
as  such  attorney/' 

Gboboe  M,  Stewabt,  for  Plaintiff. 

J.  L.  &  F.  P.  Blair,  for  Dfendant. 

Tbeat,  J.  (orally). 

The  amount  of  loss  was  in  excess  of  the  sum  insured.  The  proofs 
of  the  loss  were  duly  made,  whereby  the  amount  of  the  policy,  to 
wit,  $1,100,  was  payable  October  1, 1885.  Hence,  the  only  inquiry  is 
as  to  the  sufficiency  of  the  service  on  the  agent  Noyes  whereby  the 
defendant  could  be  bound.  As  heretofore  held  by  this  court,  the 
contract  of  insurance  was  made  in  this  district  by  said  Noye%  as 
agent  of  the  defendant,  and  consequently  said  agent  under  the  rules 
of  law  still  remained  such  agent  for  the  purposes  of  service,  unless, 
possibly,  due  notice  had  been  given  to  the  plaintiff  that  he  had 
ceased  to  be  said  agent  Where  contracts  by  a  foreign  insurance 
company  are  made  in  a  State  without  regard  to  its  legal  require- 
ments, the  company  sliould  not  be  permitted  to  escape  from  its  lia- 
bilities through  its  non-compliance  vrith  the  statutory  laws  of  said 
State.  It  appears  that  this  policy  vms  formally  delivered  and  pre- 
miums collected  thereon  by  the  company's  agent,  W.  A.  Noyes, 
within  this  district;  that  service  in  this  case  was  had  on  said  agent 
Noyes;  therefore  neither  a  motion  to  quash  nor  a  plea  in  abatement 
as  to  service  could  prevail  The  defendant  company  delivered  the 
contract  and  collected  the  premium  thereon  through  its  said  agent 
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within  this  jurisdiction,  and  it  must  be  held  that  he  continued  to  be 
the  agent  of  this  company  for  all  the  purposes  of  said  contract  until 
the  final  determination  thereof,  unless  something  to  the  contrary  is 
shown.  The  fact  that  he  invaded  the  territorial  jurisdiction  of  Mis- 
souri without  compliance  with  its  statutory  demands  cannot  excuse 
him  or  the  company  he  represented  from  the  obligations  of  the  con- 
tract. Were  this  otherwise,  a  party  would  be  permitted  to  take  ad- 
vantage of  its  own  violations  of  the  law  to  escape  its  rightful  obliga- 
tions. 

Judgment  for  plaintiff  for  the  sum  of  $1,100,  with  interest  at  6 
per  cent  per  annum  from  October  1,  1885,  to  date,  to  wit,  $1,136.85.  * 
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SUPEEME  COUET  OF  NEBEASKA. 


Error  from  Adams  County* 


EQUITABLE  ASSUEANCE  SOCIETY\ 

178. 

BEOBST.* 

The  plaintiff  was  employed  by  a  general  agent  to  solicit  life  risks  for  the 
company. 

ffeldf  That  the  company  is  liable  upon  the  contract  made  with  plaintiff  un- 
less he  had  knowledge  of  special  limitations  placed  on  the  authority  of 
the  general  agent  in  respect  to  such  employment,  if  the  contract  was  made 
in  behalf  of  the  company. 

The  questions  couceming  such  knowledge  and  as  to  whether  the  plaintiff 
was  employed  personally  by  the  agent  or  in  behalf  of  the  company  are 
questions  ibr  the  jury. 

R  A  Batty,  for  Plaint^. 
J.  Capps,  for  Defendant. 

Maxwell,  J. 
This  action  was  brought  by  the  defendant  in  error  against  the 
plaintiff,  to  recover  for  his  services  in  soliciting  risks  of  life  insurance 
for  the  society.  He  states  in  his  petition  that  he  was  employed  by 
an  agent  of  the  company,  and  has  rendered  services  of  the  value  of 
$350,  on  which  there  vras  a  credit  of  $25.  The  insurance  company 
in  its  answer  alleges  that  W.  W.  Cramie,  with  whom  the  contract 
was  made,  ''  is  the  agent  of  the  defendant  for  all  of  its  business  of 
the  Northwest;  that  said  W.  W.  Cramie  receives  a  commission  on 
all  of  said  business  coming  through  his  office;    that  said  W.  W 

«  Opinion  flled,  Jaunur  6, 1886. 
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Cramie  has  not,  or  ever  did  have,  any  authority  to  appoint  agents 
for  the  defendant  The  defendant  denies  that  said  plaintiff  was  ever 
employed  by  W.  W.  Cramie  as  the  agent  of  the  defendant,  but  al- 
leges the  truth  to  be.  that  plaintiff  was  employed  as  the  agent  of 
W.  W.  Oramie,  with  the  express  understanding  and  agreement  th£^ 
he  should  have  no  daim  on  the  defendant."  It  is  also  alleged  that 
one  R  W.  Conner,  who  assisted  the  plaintiff  below  in  securing  the 
premiums,  was  not  the  agent  of  the  insurance  company,  but  was 
employed  by  Cramie.  On  the  trial  of  the  cause  the  jury  returned  a 
verdict  for  $325,  and  interest^  in  favor  of  the  plaintiff  below,  and 
judgment  was  rendered  on  the  verdict.  Exceptions  were  taken  by 
the  insurance  company  to  a  number  of  the  instructions  given,  and 
for  the  refusal  to  give  certain  instructions;  but  no  reference  is  made 
thereto  in  the  brief  filed  by  its  attorney,  and  the  errors,  if  any,  will 
be  considered  waived.  The  only  question,  therefore,  for  considera- 
tion is,  does  the  evidence  sustain  the  verdict  ? 

The  testimony  tends  to  show  that  in  February  and  March,  1882, 
W.  W.  Cramie  employed  the  plaintiff  below  to  solicit  risks  of  Hfe 
insurance,  and,  in  connection  with  Mr.  Conner,  who  was  sent  by  Mr. 
Cramie  to  assist  him,  pnlicies  to  a  large  amount  were  issued,  the 
first  premiums  on  which  amounted  to  $2,000  or  more,  but  this 
money  was  all  paid  to  Conner,  who,  it  is  claimed,  sent  the  same  to 
the  company,  and  that  Conner  paid  the  plaintiff  below  $25,  which  is 
all  the  compensation  he  received.  All  the  testimony  shows  that 
the  plaintiff  below  rendered  the  services,  and  that  a  fair  compensa- 
tion^  would  be  the  sum  claimed.  This,  therefore,  leaves  but  two 
questions  for  determination,  viz. :  Was  Mr.  Cramie  the  general  agent 
of  the  insurance  company?  And,  if  so,  did  he,  on  behalf  of  the 
company,  employ  the  plaintiff  below  ? 

All  the  testimony  tends  to  show  that  Cramie  was  the  general 
agent  of  the  company.  The  rule  is  well  settled  that  the  acts  of  a 
general  agents  with  reference  to  the  subject  of  the  agency,  vnll 
bind  his  principal,  although  he  may  have  received  private  instruc- 
tions narrowing  his  authority,  unless  such  instructions  are  known  to 
the  party  dealing  with  him:  Furnas  vs.  Frankman,  6  Neb.,  429; 
Johnson  vs.  Jones,  4  Barb.,  369;  Bryant  vs.  Moore,  26  Me.,  84;  Dav- 
enport vs.  f^eoria  M.  &  F.  Ins.  Co.,  17  Iowa,  276;  Cross  vs  Haskins, 
13  Vt,  536;  Hatch  va  Taylor,  10  N.  H.,  538;  Cruzan  vs.  Smith,  41 
Ind.,  288;  Cosgrove  va  Ogden,  49  N.  Y.,  255;  Bradford  vs.  Bush, 
10  Ala.,  386;  Hunter  vs.  Jameson,  6  Ired.,  252. 

Whether  Cramie  had  private  instructions  or  not,  of  which  the 
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pLuntiffhad  notice  was  a  question  for  the  jury;  and,  haying  been 
found  in  favor  of  the  plaintiff  below,  the  verdiot  will  not  be  dis- 
turbed. 

The  question  as  to  the  special  employment  of  the  plaintiff  below 
by  Cramie  was  properly  submitted  to  the  jury,  and  in  our  view  the 
verdict  in  that  regard  is  correct. 

The  claim  that  the  plaintiff  below  was  to  render  his  services  for 
the  experience  he  would  acquire  in  the  business  is  not  very  plausible 
nor  probable,  and  it  is  not  surprising-  that  the  jury  found  against  it- 
It  is  evident  that  justice  has  been  done,  and  the  judgment  is  in 
all  things  affirmed. 
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SUPREME  JUDICIAL  OOUBT  OF  MAINE. 


INS.  CO.  OP  NORTH  AMERICA^ 

vs. 

ROGERS. 

Where  a  marine  jwlicy  provided,  that  if  on  the  passage  at  the  end  of  the  term, 
the  risk  should  continue  at  pro-rata  premium  until  twenty-four  houra  after 
arrival  in  port,  an  action  hy  the  underwriter  will  lie  to  recover  such  pro 
rata,  though  the  premium  note  given  for  the  original  premium  had  already 
heen  sued  on  and  gone  to  judgment. 

It  is  no  defense  against  such  action  that  the  insured  was  only  part  owner  and 
had  overinsurance  of  his  interest  in  other  comjianies,  where  the  insurance 
is  on  the  ship,  and  not  simply  on  the  insured's  interest,  and  it  does  not  ap- 
pear that  there  was  overinsurance  of  all  interests. 

WiLUAM  E.  HoGAN,  foT  Plaiviiff. 
C.  W.  TiARRABwiE,  for  Dsfeuda'ni. 

lilBBET,   J. 

On  the  25tti  of  May,  1882,  the  defendant  procured  of  the  plaintiff, 
insurance  on  the  ship  Levi  G.  WadSy  Talued  at  $48,000,  in  the  sum  of 
$6,600,  for  one  year  from  April  28,  1882,  payable  to  himself  and 
Tfhom  it  might  concern.  The  policy  contained  the  usual  dause  in 
marine  policies  as  follows  :  '*  If  on  a  passage  at  the  end  of  the  term, 
the  risk  to  continue  at  pro-rata  premium  until  twenty-four  hours  af- 
ter arriTing  at  port  of  destination,  but  no  longer,  either  on  hull  or 
freight,  and  in  case  of  loss  under  this  clause,  three  months'  addi- 
tional premium  is  warranted  by  the  insured." 

The  ship  sailed  from  San  Francisco  April  25, 1883,  for  liyeipool, 
and  arrived  September  18, 1883. 

The  defendant  gave  his  note  for  the  premium  for  one  year,  which 
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was  indorsed  by  the  plaintifl^  and  judgment  recoTered  on  it  bj  the 
indorsee  in  1885. 

This  action  is  to  recoTer  a  pro-rata  proportion  of  premium  from 
April  28, 1883,  to  September  19, 1883. 

By  the  terms  of  the  policy  the  defendant  was  insured  during  that 
time  for  a  pro-rata  premjum,  and,  accepting  the  policy  with  that 
dause,  he  must  be  hcdd  as  promising  to  pay  the  premium.  He  cer- 
tainly cannot  hold  the  insurance  without  promising  to  pay  the  con- 
sideration for  it. 

But  it  is  claimed  in  defense  that  the  defendant  owned  only  twenty- 
seven  sixty-fourths  of  the  ship  and  had  on  her  a  farther  insurance 
in  another  company  for  the  sum  of  $16,500,  making  in  all  $23,000, 
while  his  interest  in  the  Talue  of  the  ship  was  only  $17,250,  and  that 
there  being  an  oTerinsurance  of  $5,750,  in  case  of  loss  he  could  re- 
cover only  a  ratable  proportion  of  the  policies,  and  therefore  is  liable 
for  only  a  ratable  proportion  of  the  premium.  If  this  proposition  is 
sound  in  law,  the  burden  is  on  the  defendant  to  prove  that  the  poli- 
cies were  simultaneous.  This  he  fails  to  do.  Again,  the  insurance 
was  on  the  chip,  and  not  on  the  defendant's  interest  only,  for  the 
benefit  of  the  defendant  and  whom  it  might  concern.  It  does  not 
appear  that  it  was  not  intended  to  cover  the  interest  of  some  other 
owner,  as  well  as  that  of  the  defendant 

Judgment  for  plaintiff  for  $179.50,  with  interest  from  date  of  the 
writ. 

Danforth,  Walton,  Virgin,  Foster,  and  Haskell,  JJ.,  concurred. 
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LOWER  COURT  DECISION, 


WHAT  CONSTITUTES  OCCUPANCY. 


Superior  Court  of  Cook  County,  Illinois, 


TRADERS'  INS.  CO.  vs.  RACE  et  al. 

BILL. 

AGRICULTURAL  INS.  CO.  vs.  RACE  et  al. 

CEOSS-BILL. 

The  dwelling  insured  was  frequently  visited  by  members  of  the  family  for 
the  purpose  of  looking  after  the  furniture,  etc.,  and  generally  a  servant 
slept  there  at  night ;  but  no  fires  were  lighted,  nor  were  there  any  of  the 
usual  signs  of  occupancy. 

Seldf  That  this  was  not  an  occupancy  within  the  meaning  of  the  policy. 

D.  J.  SoHUYLEB,  for  Complainant,  Traders'  Ins.  Co. 

Elbebt  H.  Gabt,  for  Croys-complainant,  Agricultural  Ins.  Co. 

BoBEBT  Bae  &  D.  S.  Pbide^  for  Defendant,  Bace. 

Shephabd,  J. 

On  August  28, 1882,  the  Traders'  Insurance  Company  and  the 
Agricultural  Insurance  Company  respectively  issued  a  policy  of  in- 
surance to  Sarah  Hirsch,  whereby  each  company,  in  consideration  of 
twenty-eight  dollars  premium  paid  by  her,  insured  the  said  Hirsch 
against  loss  by  fire  to  the  amount  of  $3,500,  apportioned  as  follows: 

$2,500  on  her  two-story  and  basement  frame  dwelling  situate  on 
lots  2,  8,  6  and  7  in  Irving  Park,  Cook  County,  Illinois;  $500  on 
household  furniture  "**  *  contained  therein;  $500  on  frame  bam  on 
said  premises,  for  the  period  of  three  years. 

In  July,  1884,  Sarali  Hirsch  sold  and  conyeyed  the  property  in- 
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sured,  together  witli  the  land  on  which  the  house  and  bam  stood,  to 
the  defendant,  Francis  T.  Race.  The  payment  of  a  part  of  the  pur- 
chase price  being  dc^ferred,  a  trust  deed  was  executed  by  Miss  Race 
to  Julius  Rosenthal  to  secure  the  same.  Both  insurance  policies 
were  duly  assigned  by  Mrs.  Hirsch  to  Miss  Race,  the  insurance 
companies  duly  consenting  thereto,  and  at  the  same  time  the  insur- 
ance companies,  at  the  request  of  Rosenthal,  attached  to  each  of 
said  policies  a  contract  known  as  the  Chicago  Board  of  Underwriters' 
form  of  mortgage  clause,  making  the  loss,  if  any  should  occur,  pay- 
able to  said  Rosenthal  as  trustee,  and  containing  various  agreements, 
some  of  which  will  necessarily  be  commented  upon  hereafter. 

Questicm  has  been  raised  as  to  whether  the  defendant  Race  knew 
anything  about  this  mortgage  clause,  or  ever  saw  it,  or  heard  of  it 
until  after  the  loss  by  fire  occurred. 

The  evidence  shows  that  she  was  present  in  Rosenthal's  office  at 
the  time  of  the  tranfer  of  the  property  to  her,  and  the  execution  by 
her  of  the  trust  deed  to  Rosenthal  to  secure  the  deferred  portion  of 
the  purchase  price,  and  although  she  may  or  may  not  have  fully 
understood  all  the  details  in  relation  to  making  the  insurance  poHcy 
an  effectual  collateral  security  to  her  indebtedness,  in  fulfillment  of 
her  covenants  in  her  trust  deed  to  Rosenthal,  the  fail*  inference  from 
all  the  evidence  is  that  she  intended  to  and  did  in  fact  assent  to  the 
doing  by  Rosenthal  of  whatever  was  necessary  to  be  done  concern- 
ing the  insurance  policies,  to  make  the  same  an  effectual  and  certain 
indemnity  to  the  beneficiary  under  the  trust  deed. 

On  the  evening  of  May  5, 1885,  fire  broke  out  and  destroyed  the 
dwelling-house,  and  a  part  of  the  furniture  insured. 

The  Traders'  policy  contains  a  clause  as  follows :  "  Or  if  the  above- 
mentioned  premises  shall  be  occupied  or  used  so  as  to  increase  the 
risk,  or  become  vacant  or  unoccupied,  and  so  remain  without  notice 
to,  and  consent  of,  this  company  in  writing  *  *  *  then  and  in 
every  such  case  this  poHcy  is  void,  and  all  insurance  thereunder 
shall  immediately  cease  and  determine." 

A  kindred  clause  in  the  Agricultural  policy  reads:  "If  at  the 
time  of  effecting  this  insurance  any  dwelling-house  hereby  insured 
shall  be  unoccupied  as  a  dwelling,  and  not  so  stated  in  the  applica- 
tion and  the  written  consent  of  the  company  indorsed  upon  this 
poUcy;  or,  if,  without  such  written  consent  indorsed  hereon,  such 
dwelling-house  shall  cease  to  be  occupied  as  a  dwelling,  then  so 
long  as  said  dwelling-house  shall  be  so  unoccupied,  this  poHcy  shall 
be  void  and  of  no  force  or  effect'^ 
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Among  the  agreements  contained  in  the  so-called  mortgage 
clause  attached  to  each  policy,  it  is  stated  as  agreed:  ^*That  this 
insurance  as  to  the  interest  of  the  mortgagee  or  trustee  only  therein, 
shall  not  be  invalidated  by  any  act  or  neglect  of  the  mortgagor  or 
owner  of  the  property  insured,  nor  by  the  occupation  of  the  prem-^ 
ises  for  purposes  more  hazardous  than  are  permitted  by  the  terms 
of  this  policy,"  and  *  *  *  "  It  is  also  agreed,  that>  wheneyer  this 
company  shall  pay  the  mortgagee  or  trustee,  any  sum  for  loss  under 
this  poHcy,  and  shall  daim  that  as  to  the  mortgagor  oi*  owder,  no 
liability  therefore  existed,  it  shall  at  once  and  to  the  extent  of  such 
payment  be  legally  subrogated  to  all  the  rights  of  the  party  to 
whom  such  payment  shall  be  made,  under  any  and  all  securities 
held  by  such  party  for  the  payment  of  said  debt;  but  such  subroga- 
tion shall  be  in  subordination  to  the  claim  of  said  party,  for  the 
balance  of  the  debt  so  secured.  Or  said  company  may,  at  its  option, 
pay  the  said  mortgagee  or  trustee  the  whole  debt  so  secured,  with 
all  the  interest  which  may  have  accrued  thereon,  to  the  date  of  such 
payment,  and  shall  thereupon  receive  from  the  party  to  whom  such 
payment  shall  be  made,  an  assignment  and  transfer  of  said  debt, 
with  all  securities  held  by  said  party  for  the  payment  thereof." 

Shortly  after  the  loss  by  fire  occurred,  the  two  insurance  compa- 
nies claiming,  in  apparent  good  faith,  that  although  liable  for  the 
loss  to  Eosenthal,  the  trustee  named  in  the  mortgage  clause,  but 
not  liable  to  Miss  Bace,  the  owner  of  the  property  insured,  paid  to 
Bosenthal,  the  trustee  as  aforesaid,  the  whole  debt  secured  by  the 
trust  deed  to  him — amounting  to  $4,840.50 — and  took  from  him  and 
bis  cestui  que  trust  an  assignment  and  transfer  to  the  Traders' 
Company  of  the  same,  and  this  bill  by  the  Traders  Company  and 
the  cross-bill  by  the  Agricultural  Company,  have  been  filed  to  fore- 
close said  trust  deed. 

The  insurance  companies  ground  their  daim  to  non-liability  to 
the  insured  upon  that  clause  in  their  respective  polides  in  relation 
to  the  occupancy  of  the  dwelling  in  the  case  of  the  Agricultural 
policy,  and  the  occupancy  of  the  premises  in  the  case  of  the  Traders' 
policy,  and  the  pleadings  present  the  issue  of  occupancy  or  non- 
occupancy. 

What  is  meant  by  "  occupation  "  of  premises  insured  is  a  question 
of  law,  but  whether  occupied  or  not  within  the  meaning  of  the  law 
is  a  question  of  fact. 

The  authorities  concur  that  where  the  property  insured  consists 
of  a  dwelling-house,  and  like  provisions,  as  in  their  polides,  exist 
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against  nnoccupancy,  then  if  the  dwelling  becomes  unoccupied  and 
BO  remains  at  the  time  of  the  fire,  the  policy  thereby  becomes  avoided : 
Ins.  Co.  vs.  Tucker,  92  HI.,  64. 

The  Court  of  Appeals  of  New  York,  in  the  case  of  Herman  vs.  Ins. 
Co.,  85  N.  Y.,  has  said  :— 

"  For  a  dwelling-house  to  be  in  a  state  of  occupation  there  must 
be  in  it  the  presence  of  human  beings  as  at  their  customary  place  of 
abode,  not  absolutely  and  uninterruptedly  continuous,  but  that  must 
be  the  place  of  usucd  return  and  habitual  stoppage." 

In  that  case  the  destroyed  dwelling  was  the  usual  summer  resi- 
dence of  the  plaintiff,  was  furnished  ready  for  occupancy  at  any  time 
and  was  annually  resorted  to  and  dwelt  in  from  spring  until  late  in 
the  fall,  by  the  plaintiff  and  his  family  as  their  place  of  abode,  and 
during  the  balance  of  the  year  was  inspected  and  aired  each  week  by 
a  servant,  and  members  of  bis  family,  who  hved  in  an  adjacent 
house  on  the  same  grounds,  and  was  visited  fortnightly  by  the 
plaintiff  and  his  wife  in  order  to  see  for  themselves  that  it  was  well 
taken  care  of. 

Yet  it  was  held  that  such  fell  short  of  occupation,  although  a  use- 
ful care  and  supervision. 

Our  own  supreme  court,  in  Insurance  Co.  vs.  Padfield,  78  Dl., 
167,  has  said  with  reference  to  a  similar  condition  in  an  insur- 
ance poUcy : — 

"  A  fair  amd  reasonable  construction  of  the  language  vacant  and 
unoccupied,  is  that  it  should  be  without  an  occupant  —without  any 
person  living  in  it "  *  *  *  not  technical  occupation,  but  as  popu- 
larly understood  and  used. 

With  these  definitions  of  what  is  meant  by  occupation,  and  the 
citations  made  might  be  supplemented  by  many  others  to  the  same 
effect,  the  inquiry  remains  to  be  made  as  to  whether  the  dwelling- 
house  in  the  case  at  bar  was  occupied  at  the  time  of  the  fire,  within 
the  meaning  of  the  poUcies. 

At  the  time  of  purchasing  the  house,  the  furniture  contained  in  it 
and  covered  by  the  poHcies  of  insurance  was  bought  with  it  and 
always  remained  in  it,  and  was  rented  along  with  the  house  to  the 
tenant  Frazier.  The  furniture  was  in  no  sense  the  personal  belong- 
ings or  home  surroundings  of  the  defendant.  Miss  Bace.  She  had 
never  occupied  the  house  as  a  home,  and  had  never  used  the  furni- 
ture in  the  peculiar  sense  of  use  as  applied  to  the  furnishings  of  one's 
place  of  personal  abode  or  home.  It  had  been  and  was  to  her  mere 
chattel  property  to  lease  or  sell;  so  that  the  fact  that  the  furniture 
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contained  in  the  house  belonged  to  the  defendant,  did  not  of  itself 
in  any  sense  indicate  the  house  as  her  place  of  residence,  and  might 
as  well,  so  far  as  the  question  here  presented  is  concerned,  have  not 
been  in  the  house  at  alL  Professor  Frazier  was  the  last  tenant  that 
occupied  the  house,  and  was  the  only  tenant  occupying  the  house 
subsequent  to  the  purchase  by  Miss  Bace. 

The  evidence  discloses  that  some  time  in  the  latter  part  of  Decem- 
ber, 1884,  while  Professor  Frazier  was  absent  from  home,  his  wife 
abandoned  the  house  and  him,  taking  along  with  her  their  children 
and  some  of  their  own  furniture,  and  that  after  that  time  neither  he 
nor  she,  nor  any  of  their  family,  ever  returned  to  the  house  to  live 
in  ii  Although  not  very  clear  as  to  that,  I  think  it  may  fairly  be 
inferred  from  all  the  evidence  that  it  was  not  until  in  March  fol- 
lowing that  Frazier  fully  abandoned  all  expectation  of  re-uniting  his 
family  in  the  same  house  as  their  usual  home  once  more,  and  that 
from  shortly  affcer  his  wife  left,  and  so  long  as  the  half  ton  of  coal, 
more  or  less,  left  in  the  house  lasted,  Mr.  Bichard  Bace,  at  the 
request  of  Frazier,  had  a  fire  maintained  in  the  house,  and  that  for  a 
short  time  a  man  servant  of  the  Bace  family  occasionally  slept  in 
the  house  for  purposes  of  protection. 

It  is  undeniable,  however,  that  a  time  did  come  prior  to  the 
beginning  of  Apnl,  when,  for  a  good  many  days,  if  not  weeks,  the 
house  was  unquestionably  unoccupied,  and  that  if  a  fire  and  conse- 
quent loss  had  then  occurred,  no  fair  pretense  of  occupancy  could  or 
would  have  been  asserted  by  the  defendant 

There  was,  then,  one  time  and  that  in  or  about  the  month  of 
March,  during  which,  though  the  most  favorable  construction  ad- 
mitted of  by  the  terms  of  either  policy  be  given  to  the  assured,  the 
insurance  would  have  been  suspended;  and  now  the  inquiry  pro- 
ceeds to  ascertain  if  any  such  change  in  occupancy  thereafter 
occurred,  which  should  cause  the  insurance  to  again  attach. 

It  has  been  argued  by  counsel  for  the  Traders'  Insurance  Com- 
pany, that  the  language  of  its  policy  providing  that  if  the  premises 
become  "  unoccupied  and  so  remain  without  notice  to  and  consent 
of  this  company  in  writing,  *  *  then  *  *  this  policy  is  void,  and  all 
insurance  thereunder  shall  immediately  cease  and  determine,"  pre- 
cludes the  insured  fi'om  claiming  tbat  the  insiurance  was  merely  sus- 
pended during  the  period  of  unoccupancy,  and  that  upon  a  removal 
of  the  interdicted  condition  of  things  it  again  attached,  but  that,  on 
the  contrary,  the  contract  of  insurance  thereupon  ipso  facto  termi- 
nated, and  could  be  revived  only  by  a  new  agreement 
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The  language  used  is  certainly  very  strong,  and  if  not  limited  by 
any  other  provisions  of  the  contract,  would  bear  the  construction 
contended  for,  and  if  found  to  be  necessary  as  I  proceed  in  consider- 
ing the  case,  I  shall  recur  to  it. 

The  Agricultural  policy  by  its  terms  provides  for  a  suspension  of 
insurance  during  a  period  of  interdiction,  and  for  a  re-attaching 
thereafter. 

The  discrepancies  or  contradictions  between  the  testimony  of  the 
several  witnesses  for  the  complainants  and  the  testimony  on  the  part 
of  the  defense,  on  the  question  of  occupancy  for  the  month  preced- 
ing the  fire,  are  more  apparent  than  real  When  one  comes  to  a 
careful  examination  of  the  testimony  of  the  witnesses  introduced  by 
the  defendant,  it  will  be  seen  that  the  kind  of  occupancy  sought  to 
be  made  to  appear  therefrom  is  such  as  well  comports  with  the  truth 
of  the  testimony  of  complainant's  witnesses,  that  there  was  no  such 
occupancy  as  was  visible  to  the  neighbors  or  passers  by.  No  fires 
were  lighted  in  the  house  from  the  time  the  professor's  coal  gave  out 
up  to  the  very  afternoon  of  the  occurrence  of  the  loss,  a  period  of 
some  months,  and  it  is  not  to  be  believed  that  the  man  servant  or 
Mr.  Bichard  Race,  who  occasionally  slept  in  the  house,  would 
indulge  very  liberally  in  the  odor  of  the  midnight  lamp,  during  the 
months  of  winter  and  early  spring,  in  this  climate,  inside  a  house 
devoid  of  artificial  heat.  A  lady  witness  I  believe  testified  to  hours 
of  reading  from  the  professor's  well-stored  library,  both  by  day  and 
lamp-light,  while  caring  for  and  occupying  the  house,  but  she  must 
have  been  engaged  on  works  of  the  imagination,  which  the  professor 
as  a  popular  lecturer  doubtless  surrounded  himself  with. 

Therefore,  accepting  the  testimony  of  complainant's  witnesses  as 
true  that  never  observed  smoke  coming  from  chimneys,  lights  from 
windows,  or  any  person  going  in  or  out  of  the  house,  or  any  other  of 
the  usual  signs  of  habitancy,  from  the  time  of  Professor  Frazier's 
leaving  the  house  down  to  the  night  of  the  fire,  I  am  also  disposed 
to  give  full  credit  to  the  testimony  in  behalf  of  the  defendant,  in 
so  far  as  it  establishes  the  fact  that  from  and  after  the  early  part 
of  April,  down  to  the  day  of  the  fire,  the  ladies  and  other  mem- 
bers of  the  Bace  family  frequently,  if  not  daily,  visited  the  house, 
and  engaged  themselves  and  others  in  airing  and  renovating  its  in- 
terior, in  the  work  of  sodding,  transplanting  and  otherwise  embel- 
lishing the  surrounding  grounds,  and  that  as  a  general  thing  either 
the  man  servant  or  Mr.  Bichard  Bace  slept  in  the  house  at  night; 
that  on  the  afternoon  preceding  the  night  of  the  fire,  and  during 
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the  eTening,  fires  in  various  rooms  T^ere  kindled,  and  lamps  lighted 
in  order  to  make  the  house  comfortable  and  its  furniture  attrac- 
tive to  persons  who  might  come  to  view,  and  perhaps  purchase  such 
of  the  furniture,  as  it  was  resolved  to  sell  prior  to  the  incoming  of 
Mr.  Cljboume,  the  gentleman  who  had  leased  the  house  and  expected 
to  take  early  possession. 

And  these  facts  are,  as  I  have  understood  the  witnesses,  substan- 
tially all  the  facts  rehed  on  by  the  defendant,  to  establish  an  occu- 
pancy of  the  house  within  the  meaning  of  the  poHcies,  except  the 
further  fact  of  the  occupancy  of  the  bam,  by  the  servant  of  a 
tenant  who  rented  and  used  it  for  stable  purposes,  which,  it  has  been 
aigued,  on  the  theory  that  the  contract  was  an  entire  one,  saved  the 
insurance  against  the  condition  as  to  non-occupancy. 

Whether  this  argument  be  applied  to  the  condition  of  the  Traders 
policy,  wherein  the  words  "  above-mentioned  premises,"  are  used, 
or  to  that  of  the  Agricultural  policy,  wherein  the  words  "  such  dwell- 
ing house  "  are  employed,  I  think  it  must  not  prevail 

To  hold  that  the  words  "above-mentioned  premises"  refer  and 
apply  collectively  to  all  the  property  described  where  there  is  a 
specific  amount  of  insurance  on  each,  notwithstanding  the  premium 
is  expressed  in  a  total  sum  and  not  apportioned  on  each  specific 
thing  insured,  would  be  to  involve  an  insurance  policy  in  a  mass 
of  absurdities. 

A  bam  is  occupied  when  it  is  used  for  the  purposes  for  which 
it  was  built,  for  stable  and  carriage  purposes,  and  for  the  storage 
of  such  articles  as  are  necessary  for  the  proper  sustenance  and  pro- 
tection of  animals  and  vehicles. 

The  addition  to  such  occupancy  of  a  person  in  charge  thereof 
does  not  render  the  occupation  any  more  complete. 

We  should  therefore  have  to  hold  that  the  moral  hazard  which 
in  insurance  attains  the  minimum  when  a  dwelling-house,  the  usual 
abode  of  the  family  with  all  the  securities  and  sanctities  surround- 
ing a  home  is  at  risk,  would  be  fully  met  by  an  empty  house  with 
a  stable  full  of  horses  a  few  hundred  feet  away.  Such  a  conclusion 
would  set  reason  at  defiance. 

As  to  the  house  itself  I  do  not  think  the  occupancy  proven  was 
such  an  occupancy  as  the  law  reqtiires  in  order  to  save  the  condi- 
tion of  either  one  of  the  two  policies 

The  visits  of  the  various  members  of  the  Bace  family  to  the 
premises  and  the  sleeping  therein  by  the  hired  man  or  Mr.  Bichard 
Bace,  as  testified  to,  may  have  served  a  useful  purpose  as  a  pro- 
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tection  against  marauders  or  burglars,  and  even  as  a  prevention  of 
fire,  but  neither  one  nor  both  were  sufficient. 

Neither  the  contract  of  insurance  nor  the  intent  of  it  was  met  by 
the  kind  of  occupation  employed  by  the  defendant. 

The  contract  was  for  one  Idnd  of  occupancy.  If  that  ceased  the 
assured  had  most  ample  time  in  which  to  protect  herself^  but  not 
availing  herself  of  her  opportunities  the  insurer  should  not  be 
called  upon  to  suffer  on  account  of  her  delinquencies. 

The  case  of  Ins.  Oo.  vs.  Tucker,  92  HI,  64,  does  not  in  any  way 
conflict  with  this  conclusion.  There  the  occupation  of  the  owner 
had  never  ceased.  His  family  had  gone,  but  he  still  remained,  with- 
out intention  of  leaving  until  his  tenant  arrived,  and  although  absent 
from  the  house  at  the  hour  of  the  fire  his  intention  was  to  return, 
and  in  contemplation  of  law  his  occupancy  was  as  complete  as  at 
any  time. 

In  the  case  at  bar  both  a  living  in  the  house  and  the  animus 
nontendi  as  to  a  customary  place  of  abode  were  wholly  lacking. 
The  house  in  question  was  visited  and  at  night  stayed  in  for  a  special 
purpose — ^that  of  watching  it — and  not  for  the  general,  and  usual 
purpose  of  abode  or  dwelling  in. 
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BUPEEME  COURT  OF  MlCHiaANi 

.HoRUBWEStfiHU  TBAUlSPORTATIOlf  C0.\ 
THAMfid  ft  MSbs^  I^Si  GO;* 

A  pt>llcy  of  marine  tiisnrttiice  bOntained  this  prOvisldnc  ^<ih  ca6e  bf  loSs  x>'t 
misrortunto,  it  shall  be  laVilil  Qbd  liec^ssary  to  and  for  the  aBsured)  its 
asisnts,  factors,  servants  and  asMigns,  to  giye  the  infturer  prompt  notice  of 
the  disaster,  and  submit  the  plan  adopted  fur  recoyerinK  and  saving  th^ 
][>roperty,  and  to  make  all  reasonable  ^x(drtion  in  and  about  th^  defense^ 
safeguard)  and  recovery  of  the  said  ves^l,  or  any  part  thereof;  without 
t)rejudlc^  to  this  insurauce;  and  aft^r  recovery,  aud  thd  holding  of  a  sur- 
vey by  persons  chosen  by  thb  ikiBurer  and  insured,  or  tbeir  a^ents^  made 
nnder  oath,  setting  forth  the  particulars  of  actual  damage  received  by  the 

*  eplnlon  filed.  Janury  3^  1886.— From  S\  W-.  BepdrUn 


Digitized  by  VjOOQIC 


642  Report  of  Decisions,  [Sept., 

vessel  ill  tlie  disastei.  nnd  discriminating  between  those  and  former  defects, 
and  wear  and  tear,  the  ioHured  are  to  cause  the  same  to  be  forthwith 
repaired,  in  accordance  with  the  surveyoi's  Hpecifioations;  and  in  ease  of 
neglect  or  refnsal  on  the  part  of  the  iiiHured,  its  agents  or  assigna,  to  adopt 
prompt  and  efficient  measures  for  the  safeguard  nnd  recovery  thereof,  or 
to  repair  the  same  when  recovered,  then  the  said  insurers  may,  and  are 
hereby  authorized  to,  interpose  and  recover  the  Baid  vessel,  or,  aftt^r  re- 
covery, to  cause  the  same  to  be  repaired,  or  both,  for  account  of  the 
assured.''  Ueldj  That  in  an  action  against  the  insurer  the  neglect  of  the 
defendant  to  canse  the  repairs  to  be  maile  was' evidence  upon  which  the 
jur>  are  at  liberty  to  tind  an  acceptance  by  the  defendant  of  the  abandon- 
ment :  the  facts  being  that  after  a  disaster  the  asHured  had  lefr;  the  vessel 
stranaed,  and  after  having  had  it  surveyed  notified  the  insurers  of  their 
having  abandoned  it,  whereupon  the  inHurers,  after  neglecting  said  vessel 
for  beveral  months,  towed  it  into  port,  and,  without  repairing,  leit  it  there. 

MooBE  &  Canfi2ld,  for  Plmntiff. 

Matkabd  &  Swan,  for  Defenianl  and  Appellant 

Chamflik,  J. 

Plaintiff  brought  an  action  upon  a  policy  of  marine  insurance, 
issued  by  the  defendant  upon  the  steamer  ManUoba,  whereby  the 
plaintiff,  as  owner,  was  insured  in  the  sum  of  $7,500,  against  total 
loss  and  general  average  only.  The  steamer  was  valued  in  the  pol- 
icy at  $36,000.  She  was  also  insured  by  the  Insurance  Ck)mpany  of 
the  State  of  Pennsylvania  in  the  sum  of  $3,350;  by  the  Continental 
Insurance  Company,  $10,000;  and  by  the  Union  Insurance  Company 
in  the  sum  of  $10,000, — leaving  $5,150  at  owner's  risk.  On  the 
sixth  of  November,  1883,  the  policies  being  then  in  force,  the  steamer 
left  the  port  of  Port  Arthur,  on  Lake  Superior,  bound  for  Samia» 
Ontario.  She  reached  Southampton,  on  Lake  Huron,  November 
11th.  The  wind  was  then  blowing  from  the  southwest  Soon  after 
her  arrival  at  Southampton,  and  while  she  was  moored  alongside  the 
breakwater,  the  wind  suddenly  veered  to  the  northwest,  and  came 
down  in  a  terrific  gale,  and  increased  to  a  hurricane,  which  caused 
the  steamer  to  part  her  moorings  and  drift  into  the  harbor.  Both 
her  anchors  were  dropped;  and  the  cable  of  the  small  anchor  parted. 
Her  large  anchor,  with  full  scope  of  chain,  was  not  able  to  hold 
her,  and  she  drifted  away  to  leeward.  About  4  o'clock  the  next 
morning  her  large  anchor  chain  parted.  She  was  then  run  inside 
the  breakwater,  and,  to  save  her  from  going  ashore,  her  large 
hawser  was  gotten  out  to  a  snubbing-post,  which,  however,  snapped 
and  was  carried  away  at  once.  Lines  were  then  gotten  out  on  her 
starboard  side  forward,  which  held  her  for  a  time,  when  a  terrific 
blast  from  the  northwest  struck  her  with  such  force  as  to  part  her 
lines,  and,  fearing  that  she  would  be  driven  upon  a  lee  shore  and 
totally  lost,  her  master  voluntarily  stranded  her  on  the  shore  of 


Digitized  by  VjOOQIC 


1886.]  Northwestern  Trans.  Co  vs.  Thames  d  Mersey  Ins.  Co.  643 

Chantry  Island,  near  the  mouth  of  the  harbor.  The  storm  continued 
with  little  intermission  for  about  eight  days,  causing  the  steamer  to 
roll  and  pound  upon  the  rocks  at  the  place  where  she  was  stranded, 
and  to  spring  a  leak;  and,  to  prevent  greater  damage,  the  sea- 
cocks were  opened,  the  steamer  was  allowed  to  fill,  and  settle 
upon  bottom.  After  the  steamer  was  thus  voluntarily  stranded, 
her  passengers,  to  the  number  of  sixteen,  were  taken  ashore.  She 
was  without  cargo  except  160  barrels  of  s*lt  fish,  which  were 
landed  about  the  same  time  at  Southampton.  Efforts  were  made  as 
promptly  as  possible  by  the  plaintiff  to  rescue  and  care  for  the 
steamer,  and  considerable  expense  was  incurred  in  such  undertak- 
ing, but  without  success.  The  underwriters  were  promptly  notified 
of  the  disaster,  and  sent  wrecking  tags  to  her  assistance.  Subse- 
quently, through  their  general  agents,  Crosby  &  Dimick,  of  Buffalo, 
they  sent  Captain  Bardon,  as  wreck-master,  to-  take  charge  of  the 
operationc  for  the  rescue  of  the  steamer.  Upon  his  arrival  Bardon, 
as  agent  of  the  insurers,  took  possession  of  the  steamer,  and 
assumed  exclusive  control  of  the  wrecking  operations.  He  con- 
tinued his  efforts  to  release  the  steamer,  without  success,  until 
November  27th,  when  he  received  instructions  from  the  insurance 
companies  to  go  to  the  rescue  of  the  propeller  Ente'pi-ise^  then 
stranded  at  Green  Island,  which  was  also  insured  by  the  same 
underwriters,  or  one  of  them.  In  pursuance  of  these  instructions, 
Bardon,  as  the  plaintiff  claims,  placed  a  couple  of  watchmen  in 
charge  of  the  Manitoba,  and  went  to  the  ^'nleiprise,  taking  with  him 
the  wreckinjg  tugs,  steam-pumps,  and  other  wrecking  apparatus  which 
had  been  employed  at  the  Manitoba.  On  November  27th,  before 
going  to  the  Enterprise,  Bardon  informed  Mr.  Beatty,  the  president 
of  the  plaintiff  corporation,  that  he  had  concluded  to  leave  the 
Manitoba,  and  "let  her  Ue  there  until  spring."  Mr.  Beatty  pro- 
tested against  this  being  done,  and  notified  Bardon  that  the  plaintiff 
was  ready  to  p.iy  its  proportion  of  the  expense  of  taking  the  Manitoba 
off,  and  that  if  she  was  not  gotten  off  immediately  he  would  abanion 
her  to  the  insurance  companies;  adding  that  "  leaving  her  there  until 
spring  means  total  los&"  On  the  next  day  Dimick,  one  of  the  gen- 
eral agents  of  the  defendant,  was  telegraphed:  "If  no  answer  about 
getting  Manitoba  off,  Beatty  will  abandon  her  to  the  insurance  com- 
panies to-morrow  morning  "  This  dispatch  was  sent  through  A.  H. 
Dalziel,  who  was  the  insurance  agent  at  Samia,  who  effected  the 
insurance  on  the  vessel,  acting  on  behalf  of  defendants'  agents  at 
Buffalo.    Other  telegrams  of  a  similar  nature  were  S3nt  to  the  gen- 
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eYal  jdgents  at  Buffalo.  Notwithstanding  the  protests  and  objections 
of  the  plaintiff,  the  underwriters  ceased  their  efforts  to  release  the 
steamer,  and  suffered  her  to  remain  where  she  was  stranded  until 
the  latter  part  of  May  or  the  first  of  June  following.  On  the  thir- 
teenth of  December,  1883,  the  plaintiff,  through  its  president,  sent 
to  each  of  the  insurance  companies  interested  a  notice  of  abandon- 
ment   That  sent  to  the  defendant  was  as  follows: — 

Sarnu,  December  13,  1883. 
To  the  Thames  &  Mersey  Insurance  Company  :  The  steamer  Manitoba,  of 
Ihe  Northwest  Traiispurtution  Coinpaoy,  limited,  was  insured  iu  your  com- 
]Mii)y  in  May  last,  agaiust  total  loss  and  g^eueral  average,  fire  clause  exempted. 
8he  had  to  be  beached  in  the  harbor  of  Southampton  duriug  ihe  storm  of  the 
eleventh  and  twelfth  of  November,  or  on  the  morning  of  tiie  12tb,  and  still 
remains  there,  duriug  which  time  efforts  have  been  made  to  take  her  off, 
without  success.  Before  Mr.  Rardon,  your  general  agent,  left  for  another 
wreck,  he  advised  me  of  his  intention  to  leave  the  steamer  Manitoba  there 
until  spring.  To  this  I  gave  my  distinct  refusal,  stating  that  she  must  be  got 
off  this  fall,  and  that  I  was  prepared  to  pay  my  proportion  of  the  expenses. 
An  offer  was  obtained  from  Mr.  Murphy,  of  Detroit,  that  be  would  furnish  a 
complete  outfit  f  >r  taking  the  steamer  off  for  |500  per  day,  or  f  10,000,  under  a 
guaranty  to  take  her  oft'  or  no  pay,  which  offer  was  refused  by  your  agent. 
He  ordered  tbe  steamer  laid  up,  in  opposition  to  my  instructions  to  proceed 
and  take  the  steamer  off.  Begarding  her  us  a  wreck,  I  accordingly  aban- 
doned her  to  the  insurance  companies'  agent,  and  now  notify  you  that  I 
have  abandoned  the  steamer  Manitoba  to  you. 

Yours,  truly,  James  H.  Beatty. 

vPr^^sident  Northwest  Transportatiou  Company,  Limited.) 

V.  26  N.  w.,  no.  4—22 

No  attention  was  given  or  reply  made  to  this  notice.  In  April 
following  the  defendants  made  a  contract  with  a  Mr.  Murphy  to 
rescue  the  steamer,  and  he  started  from  Detroit  about  the  ninth  of 
May,  and  as  early  in  the  season  as  the  ice  would  permit,  and  he 
got  the  steamer  off  about  the  last  of  May  or  first  of  June,  and 
brought  her  to  Detroit  in  a  wrecked  and  damaged  condition, 
and  placed  in  dry-dock,  where  she  was  permitted  to  remain  for 
several  days  without  any  one  giving  any  instructions  to  the  dry- 
dock  company  about  making  repairs.  The  president  of  the  company 
then  served  upon  the  defendants  the  following  notice: — 

To  the  Thames  &  Mersey  Insurance  Company  :  We  are  advised  that  the 
steamer  Manitoba  is  iu  the  Detroit  dry-dock,  at  Detroit,  where  she  was  placed 
by  her  insurc^rs,  and  that  no  repairs  are  being  made  upon  her,  and  that 
charges  and  expenses  are  running  up  against  her  without  any  benefit  to  her. 


Digitized  by  VjOOQIC 


1886.]  Northwester fi  Trann.  Co  vs.  Tliamei  d  Mersey  Lis.  Co.  616 

We  therefore  desire  you  to  take  notice  that  we  nhall  Insist  upon  abandonment 
of  the  steamer  to  her  insnrers  as  heretofore  made,  as  a  cons^ractive  total  loss. 
For  the  purpose  of  saving  increased  expenses  without  profit,  we  will  put  said 
steamer  in  such  condition  as  will  prevent  her  from  sinking,  and  remove  her 
from  the  dry-dock,  and  hold  her  subject  to  the  order  of  the  ingnreri*,  and  at 
their  risk;  and,  furth^,  we  demand  of  yon  payment  of  the  amount  insured 
upon  said  steamer  by  your  policy  number  329. 

Yours,  '  Jambs  H.  Bkatty, 

Manager  Northwest  Transportation  Company, 
Per  John  D.  Beatty. 

The  notice  was  served  by  deliyering  the  same  to  the  general  agents 
of  defendant,  in  Buffido,  who  then  gave  their  permission  that  Mr. 
Beatty  should  h'lve  certain  repairs  made,  and  thereupon  Mr.  Beattj 
directed  those  repairs  to  be  made,  which  appear  to  have  been  merely 
of  a  temporary  nature,  and  for  the  purpose  of  keeping  the  steamer 
afloat.  While  she  lay  in  dry-dock  a  survey  was  held  by  surveyors 
mutually  chosen  by  the  parties,  who  estimated  the  costs  of  the 
repairs  at  $8,391.39.  The  cost  of  survey  was  $50.  Subsequently, 
and  by  mutual  agreement,  W.  D.  Ecibinson,  of  Buffalo,  was  diosen 
as  an  adjuster  to  adjust  the  expenses  made  necessary  by  the  dis- 
aster, who  made  a  statement  of  the  matters  referred  to  him,  and 
reported,  over  his  signature,  on  June  23,  1884,  a  copy  of  which  was 
given  to  the  underwriters  and  a  copy  was  given  to  the  insured. 
By  the  adjustment  as  made  by  Mr.  Bobinson  it  appears  that  the 
entire  expense  incurred  for  salving  and  repairing  the  steamer  was 
$25,12407.  The  correctness  of  this  adjustment  is  not  conceded  by 
the  defendant,  and  the  items  going  to  make  up  the  amount  which 
should  be  chargeable  under  a  claim  of  abandonment  as  for  a  total 
loss  form  one  of  the  main  subjects  of  contention  in  the  ca,se. 

The  jury  also  found  specially  that  Captain  Bardon  went,  as  agent 
of  defendant,  to  the  Manitoba  while  she  was  stranded,  and  took  pos-> 
session  of  her,  and  assumed  charge  of  the  operations  undertaken  in 
November  to  get  the  steamer  off,  and  that,  as  agent  of  the  insurers, 
left  said  steamer,  and  caused  hor  to  be  laid  up  at  the  place  where 
she  was  stranded,  against  the  objection  and  protest  of  the  owners; 
that  the  steamer  could  have  been  gotten  off  in  November  or  Decern* 
ber  so  as  to  be  repaired  for  the  next  season's  business  if  the  insur- 
ance company  had  exercised  due  diligence;  and  that  Bardon,  as 
agent  for  the  insurance  company,  did  not  exercise  proper  diligence 
in  getting  the  steamer  off  They  further  said  that  they  were  unable 
to  say  at  what  cost  the  damage  and  injuries  done  to  the  steamer 
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Manifoba  by  the  voluBtary  stranding  of  the  steamer,  and  consequent 
upon  such  stranding,  could  have  been  repaired,  excluding  the  cost  of 
floating  and  releasing  the  steamer,  which  they  found  to  be  $5,000, 
including  the  bringing  her  to  Detroit.  They  further  said  they  did  not 
know  what  amount  of  money  the  insurers  of  the  steamer  were  liable 
to  pay  under  an  adjustment  as  of  a  partial  loss  by  reason  of  the 
stranding  of  said  steamer  under  the  evidence  in  the  cause.  They 
found  as  a  fact  that  the  plaintiff  did  abandon,  in  writing,  the  steamer 
Manit'.ha,  They  found,  also,  that  the  plaintiff,  or  its  assistant  man- 
ager, did  not  instruct  J.  J.  Rardon,  in  April,  1884,  that  said  steamer 
would  have  to  go  to  Detroit  for  rejpairs  and  dockage,  and  was  not 
brought  there  pursuant  to  such  instructions.  They  also  found,  in 
answer  to  defendants'  question  that  it  was  not  practicable  for  plaint- 
iff to  effect  the  floating  and  release  of  the  steamer  ManOoha,  in 
November,  1883,  or  in  December,  1883,  after  the  suspension  of  Kar- 
don's  efforts  by  the  use  of  the  customary  appliances  for  that  pur- 
pose. They  said  they  did  not  know  what  the  expense  was  of  wages 
and  provisions  of  the  crew  of  the  Manitoba  during  the  detention  and 
stranding  of  the  steamer  in  November,  1883;  and  they  found  that 
the  charge  made  in  the  adjustment  for  lay  days  for  the  steamer  in 
the  dry-dock,  up  to  June,  awaiting  instructions,  of  $586.88,  is  not 
included  in  the  amount  required  to  make  a  constructive  total  loss. 

After  the  repairs  mentioned,  which,  as  before  stated,  were  merely 
sufficient  to  keep  the  steamer  afloat,  the  defendant,  without  having 
caused  the  steamer  to  be  repaired  in  accordance  with  the  survey,  or 
haying  tendered  the  amount  found  by  the  surveyors  to  be  necessary 
to  restore  her  to  her  former  condition,  tendered  her  back  to  plaintiff 
while  she  was  lying  at  the  dock  at  Detroit,  in  her  wrecked  and 
damaged  condition,  and  the  plaintiff  refused  to  accept  her.  It  was 
admitted  that  the  Manitoba  was  libeled  and  seized  by  the  admiralty 
court  for  the  eastern  district  of  Michigan,  for  the  biU  of  the  Detroit 
Dry-dock  Company  for  docking  and  temporary  repairs  of  the  steamer, 
occasioned  by  the  stranding;  that  a  docree  was  taken  against  her 
for  said  claim,  under  which  she  was  subsequently  sold. 

The  court  instructed  the  jury  as  follows: — 

*'  The  complainant  claims  that  in  this  case  there  was  a  construc- 
tive  total  loss,  that  the  expenses  alluded  to  exceeded  50  per  cent, 
and  therefore  they  had  the  right,  as  a  matter  of  law,  to  claim  a  con- 
structive total  loss.  Now,  the  theory  of  the  defense  is — First,  that 
there  was  no  legal  abandonment,  or  right  of  abandonmeni  They 
say  that  the  notice  was  not  a  legal  notice.    The  court  will  charge 
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you.  here  tbat,  in  its  jadgment,  it  was  a  legal  notice.  They  say  that 
the  complainant  did  not  have  the  right,  under  the  drcnmstanoes  of 
the  daim  and  abandonment,  to  claim  the  constructiye  total  Iohb; 
second,  that  the  expenses  claimed  by  the  complainant  are  not  recov- 
erable by  the  terms  of  the  policy;  and  third,  that  the  acts  of  the 
defendant  in  regard  to  the  vessel  did  not,  under  the  policy,  compel 
them  to  go  on  and  repair  the  vessel.  I  think  that  the  letter  oi 
December  13,  1883,  is  a  sufficient  abandonment,  taken  in  connection 
with  other  thing&  They  had  the  right  to  do  it,  and  they  did  exer- 
cise that  right  I  charge  you,  gentlemen  of  the  jury,  that  if  you 
believe  the  evidence  of  the  complainant — and  you  are  judges  of  tiiat 
evidence— if  you  believe  the  evidence  of  the  complainant^  then  you 
will  be  justified  in  finding — ^First,  that  there  was  an  abandonment 
by  the  complainant  to  the  defendant  of  the  said  vessel,  and  an  ac- 
ceptance by  the  defendant  of  the  abandonment;  and  the  com- 
plainant would  be  entitled  to  recover,  if  you  believe  their  testimony, 
as  for  a  constructive  total  loss — ^if  you  believe  the  defendant  did  not 
use  reasonable  diligence  in  raising  and  rescuing  the  steamer,  and 
also  that  the  expenses  exceeded  50  per  cent — and  your  verdict  would 
be  $7,769;  that  is  the  amount^  with  interest  added,  if  it  is  correct. 
You  have  the  right  to  compute  it  yourself.  If  they  are  correct,  the 
amount  is  $7,769,  that  being  the  amount  insured  by  the  terms  of  the 
policy;  but  if  you  do  not  find  that  there  was  an  abandonment  and 
acceptance — ^that  depends  upon  your  belief  of  the  testimony  as  to 
whether  you  are  justified  in  fin*iting  it — but  if  you  do  not  find  that 
there  was  an  abandonment  and  acceptance,  and  the  expenses  were 
less  than  50  per  cent,  then  your  verdict  would  be  for  a  partial  loss, 
and,  as  I  understand  the  counsel,  they  wiU  then  agree  among  them- 
selves to  refer  to  some  one  to  determine  details;  but  in  making  up 
your  minds,  gentlemen,  on  the  general  question,  you  may  consider 
the  testimony  of  Mr.  Beatty,  the  complainint's  president  He  testi- 
fied, in  substance,  that  a  year  after  the  disaster,  in  September,  1884, 
and  after  the  steamer  had  been  brought  to  Detroit,  he  had  an  inter- 
view with  the  general  agent  of  the  defendant  at  their  office  in  Buffalo 
concerning  the  matter;  that  the  adjustment  paper,  which  you  have 
already  seen  produced  here,  was  before  them;  that  this  paper  was 
prepared  by  Mr.  Bobinson,  by  mutual  consent  between  the  com- 
pany and  the  complainant,  and  that  he  did  make  an  adjustment  in 
their  behalf;  that  this  paper  was  present,  and  that  it  showed  the 
amount  of  the  loss  claimed,  as  the  defendants  have  argued;  that  no 
objections  were  made  by  them  to  the  amount  as  stated  in  that  ad- 
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justment;  that  the  onlj  question  with  them  was  that  thej  did  Mi 
agree  with  certain  points  decided  bj  Mr.  Justice  Matthews,  and 
desired  the  supreme  court  to  pass  upon  those  questions.  I  call 
jour  attention  to  that,  gentlemen,  as  bearing  upon  the  question  how 
far  the  defendant  objected  to  this  account  as  to  the  claims  made  bj 
the  complainant.  I  sav,  gentlemen,  if  you  believe  the  testimony  of 
the  complainant^  and  find  an  abandonment  by  them,  and  an  accept- 
ance by  the  defendant,  the  complainants  are  entitled  to  a  yerdict 
If  you  do  not  believe  it,  your  verdict  will  be  for  a  partial  loss,  and 
counsel  themselves  will  determine  as  to  the  amount  in  some  other 
way." 

From  what  has  been  said  it  is  apparent  that  the  main  point  m 
controversy  is  whether  the  jury  were  justified  from  the  evidence  in 
finding  that  the  abandonment  of  the  vessel  was  accepted  by  the  de- 
fendant The  court  insfcructed  them  that  if  they  found  an  abandon- 
ment by  the  plaintiff,  and  an  acceptance  by  the  defendant,  the 
plaintiff  was  entitled  to  their  verdict  They  did  find,  in  answer  to 
a  question  submitted  to  them  by  the  defendant,  that  the  plaintiff 
abandoned  the  steamer  Manitoba  to  the  defendant,  and  they  also 
found  a  general  verdict  for  the  full  amount  of  insurance  covered  by 
the  policy,  and  consequently  must  have  found  that  the  defendant 
accepted  the  abandonment  Upon  no  other  theory  can  their  verdict 
be  sustained.  Without  proof  of  abandonment  and  acceptance,  it 
was  incumbent  upon  the  plaintiff  to  prove  abandonment,  and  that 
the  amount  of  loss  or  damage  adjusted  under  the  terms  of  the 
policy  equaled  or  exceeded  one-half  of  the  value  of  the  vessel  as 
stated  in  the  policy,  and  in  this  case  equaled  or  exceeded  $18,000. 
It  would  therefore  have  been  necessary  for  them  to  answer  the  first 
and  fourth  questions  submitted  by  the  coimsel  for  defendant,  namely: 
''First  At  what  cost  could  the  damage  and  injuries  done  to  the 
steamer  Maaip)ba  by  the  voluntary  stranding  of  said  steamer,  and 
consequent  upon  such  stranding,  have  been  repaired,  excluding  tiie 
cost  of  floating  and  releasing  said  steamer  ?"  '*  Fourth.  What  amount 
of  money  were  the  insurers  of  the  steamer  Manitoba  liable  to  pay 
under  an  adjustment  as  of  a  partial  loss,  by  reason  of  the  stranding 
of  said  steamer  Manitoba  under  the  evidence  in  this  cause  T'  To  the 
first  question  they  answered,  "  Unable  to  say;"  and  to  the  fourth, 
« Don't  know."  In  case  the  jury  had  not  found  that  there  was  an 
abandonment,  and  acceptance  thereof,  they  were  not  justified  in 
finding  a  verdict  for  the  plaintiff  without  being  able  to  answer  these 
two  questions. 
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In  the  case  of  Orrok  ys.  Commonwealth  Ins.  Co.,  21  Piok.»  456,  in 
which  it  was  claimed  there  was  a  constructiye  total  loss,  the  tnal 
jadge,  of  his  own  motion,  directed  the  juxy  to  make  a  special  find- 
ing as  follows:  ''  The  court  desires  the  jury,  if  thej  find  for  a  total 
loss,  to  state  the  items  of  damage  which,  in  their  opinion,  exceed 
one-half  the  sum  insmred.*'  On  review  in  the  supreme  court  it  was 
said:  "We  do  not  think  there  was  anything  wrong  or  irregular  in 
that  instruction.  In  civil  proceedings  the  law  and  the  fact  should 
be  kept  as  distinct  as  possible,  to  the  end  that  the  law  maj  be  prac- 
tically what  it  professes  to  be— a  uniform  rule  of  addon.** 

In  cases  of  this  character,  where  items  which  are  disputed  go  to 
make  up  an  aggregate  amount,  and  the  rights  of  the  parties  depend 
upon  the  amount  established,  it  becomes  important  to  know  what 
items  are  included  by  the  jury  in  the  total  found  by  them,  and  in 
this  ease,  if  the  right  to  a  recovery  as  for  a  total  loss  depended  upon 
the  amount,  it  was  material  and  important  that  the  jury  should  find 
what  the  amount  was  that  went  to  make  up  the  total  losi^  but  if  the 
jury  found,  as  they  appear  to  have  done  in  this  case,  that  the  steamer 
had  been  abandoned  and  accepted,  then  it  became  of  no  sort  ol  con- 
sequence whether  the  total  loss  exceeded  50  per  cent  of  the  value 
of  the  vessel  or  not.  The  vessel  was  stranded,  and  in  an  exposed 
place,  where  she  would  be  compelled  to  remain  from  five  to  six 
months,  exposed  to  the  action  of  the  storms  and  ice,  resulting  in 
damage  to  the  vessel  that  necessitated  extensive  and  costly  repairs^ 
and  she  was  in  a  position  where  a  prudent  ovmer  might  well  ap- 
prehend that  leaving  her  there  during  the  winter  meant  a  total  loss. 
An  abandonment  made  under  these  circumstances,  and  accepted  by 
the  insurers,  was  sufficient  to  fix  the  liability  of  the  company  as  for 
a  constructive  total  loss,  even  thoi^h  the  damiige  should  afterwards 
be  found  to  fall  short  of  the  requisite  amounts.  After  abandonment 
and  acceptance  it  is  too  late  for  either  party  to  recede.  The  title 
passes  to  the  insurer,  and  he  becomes  the  owner.  If  the  loss  turns 
out  to  be  less  than  60  per  cent,  that  fact  does  not  operate  to  re- 
transfer  the  title,  or  give  to  the  insurer  the  right  to  surrender  or 
tender  the  vessel  to  the  assured. 

The  plaintiff  argued  before  us  that  the  facts  in  the  case  showed 
an  actual  total  loss;  but  as  the  steamer  was  rescued,  and  taken  into 
the  port  of  Detroit,  no  attention  need  be  paid  to  this  brandh  of  the 
argument 

The  policy  upon  the  subject  of  abandonment  reads  as  follows: 
**  It  is  agreed  that  the  acts  of  the  insured,  or  insurers  or  their 
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agents,  in  recovering,  saving,  and  preserving  the  property  insured, 
in  case  of  disaster,  shall  not  be  considered  a  waiver  or  an  acceptance 
of  an  abandonment,  nor  as  afiinning  or  denying  any  liability  under 
this  policy;  but  such  acts  shall  be  considered  as  done  for  the  benefit 
of  all  concerned,  and  without  prejudice  to  the  rights  of  either  party. 
Further,  the  insured  shall  not  have  a  ri^ht  to  abandon  the  vesnel,  in 
any  case,  unless  the  amount  which  the  insurers  would  be  liable  to 
pay  under  an  adjustment,  as  of  a  partial  loss,  shall  exceed  half  the 
amount  insured;  nor  shall  detention,  by  the  season,  or  by  any  other 
cause,  be  alleged  or  allowed  as  cause  for  abandonment.  Moreover, 
no  abandonment,  in  any  case  whatever,  and  even  when  the  right  to 
abandon  may  exist,  shall  be  held  or  allowed  as  effectual  or  valid, 
unless  it  shall  be  in  writing,  signed  by  the  insured,  and  delivered  to 
the  said  company,  or  to  their  authorized  agents;  nor  unless  it  shall 
be  efficient,  if  accepted,  to  convey  to  and  to  vest  in  the  said  insur- 
ance company  an  unincumbered  and  perfect  title  to  the  subject 
abandoned;  and  the  valuation  of  said  vessel,  expressed  in  this  pol- 
icy, shall  be  considered  the  value  in  adjusting  losses  covered  by  this 
policy."  Under  this  clause  of  the  policy,  it  is  contended,  on  behalf 
of  the  defendant,  that,  to  entitle  the  plaintiff  to  recover  for  a  tech- 
nical or  constructive  total  loss,  he  must  establish  by  proof  one  of  the 
following  propositions:  "(1)  Loss  of  the  required  character  and 
amount,  followed  by  an  abandonment  in  compliance  with  the  con- 
tract, or  a  waiver  thereof ;  or  (2)  a  loss,  even  if  sufficient  in  amount^ 
which  was  followed  by  an  abandonment,  accepted  in  fact;"  that  is, 
I  suppose  the  counsel  means  by  ^'accepted  in  fact"  an  express 
acceptance;  **  or  (3)  a  loss,  whatever  its  amount,  followed  by  an 
abandonment  to  which  the  law  attaches  an  acceptance  because  of 
action  or  inaction  on  the  part  of  the  insurer,  to  the  detriment  of 
the  insured." 

The  third  ground  stated  is  the  only  one  that  concerns  us  under 
the  evidence  as  disclosed  by  the  record,  the  charge  of  the  court,  and 
the  verdict  of  the  jury.  By  the  well-established  principles  of  marine 
insurance  a  deed  of  abandonment  is  not  essential  to  the  rights  of 
either  party,  as  the  title  passes,  and  the  property  vests,  in  the  in- 
surer immediately  on  abandonment:  Chesapeake  Ins.  Co.  vs.  Stark, 
6  Cranch,  268;  Lee.  Ins.,  486;  PhiL,  Ins.,  §  1,693.  No  particular 
form  is  necessary^  and,  unless  required  by  the  policy,  it  need  not  be 
in  writing:  Patapsoo  Ins.  Co.  vs.  Sputhgate,  5  Pet.,  604;  Bell  vsl 
BeverJdge,  4  DaU.,  272;  Heebner  vs.  Insurance  Co.,  10  Gray,  139. 

Under  the  policy  in  question  all  that  is  requisite  is  that  it  must 
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be  in  writing,  cdgned  by  the  insored,  and  be  efficient,  if  accepted,  to 
convey  to  and  vest  in  the  insurance  company  an  anincnmbered  and 
perfect  title  to  the  Manitoba,  and  be  delivered  to  the  defendant  or 
its  authorized  agent.  The  paper  writing  dated  December  13, 1884, 
addressed  to  defendant,  and  signed  by  the  president  of  the  com- 
pany, and  transmitted  to  the  defendant's  agent,  I  consider  a  suf- 
ficient compliance  with  the  terms  of  the  policy,  especially  if  the  de- 
fendant is  held  to  have  accepted  the  abandonment;  for  an  act  of 
abandonment,  when  accepted,  has  all  the  effects  which  the  most  full 
and  accurate  assignment  could  accomplish:  Comegys  v&  Yasse,  1 
Pet.,  193. 

Three  objections  are  urged  against  the  sufficiency  of  the  above- 
mentioned  writing:  (1)  That  it  states  no  sufficient  cause  for  abandon- 
ment; (2)  it  does  not  comply  with  the  terms  of  the  act  of  parliament 
of  Great  Britain,  entitled  ''An  act  to  amend  and  consolidate  the 
acts  relating  to  merchant  shipping,"  on  the  subject  of  "transfers 
and  transmissions,''  which  requires  that  registered  ships,  or  any 
share  therein,  when  disposed  of  to  persons  qualified  to  be  owners 
of  British  ships,  shall  be  transferred  by  bill  of  sale,  and  such  bill  of 
sale  shall  contain  such  description  of  the  ship  as  is  contained  in  the 
certificate  of  the  surveyor,  or  such  other  description  as  shall  be 
sufficient  to  identify  the  ship,  to  the  satisfaction  of  the  registrar,  and 
shall  be  according  to  the  form  marked  "  E  "  in  the  schedule  hereto, 
or  as  near  thereto  as  circumstances  may  permit,  and  shall  be  exe- 
cuted by  the  transfer  in  the  presence  of  and  be  attested  by  one 
or  more  witnesses;  (3)  the  steamer  was  incumbered  at  the  time  with 
a  mortgage  running  to  the  president  of  the  corporation  owners  in 
the  sum  of  $64,000,  which  was  then  undischarged. 

I  think  the  first  point  untenable.  The  cause  for  abandonment  is 
sufficiently  stated. 

Neither  do  we  think  the  second  objection  is  well  taken.  There 
is  nothing  in  the  statutes  of  17  and  18  Vict.,  e.  104,  §  55,  above 
quoted,  which  indicates  that  an  abandonment  such  as  that  under 
consideration  would  not  vest  in  the  insurers,  when  accepted  by 
them,  an  efficient  title  to  the  property  abandoned.  Indeed,  I  do 
not  think  the  statute  refers  to  cases  of  tranfer  by  abandonment 
Here  were  three  other  companies  besides  the  defendant  to  whom 
abandonment  was  made.  What  propriety  is  there  in  claiming  that 
defendant  was  entitled  to  a  bill  of  sale  under  the  merchants'  ship- 
ping act?  See  Phil.,  Ins.,  §  1,722.  It  was  held  by  Bramwell,  L.  J.» 
and  Brett,  L.  J.,  in  the  case  of  the  Union  Bank  of  London  vs.  Lenan- 
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ton,  3  a  P.  Div.,  243,  b.  c  47  L.  J.  G.  P.  Div.,  409,  that  a  transfer 
of  a  ship  which  had  not  been  registered  as  a  British  ship  nnder 
section  19  of  the  Loerchants'  shipping  act  of  1854  was  good,  although 
not  made  by  bill  of  sale  under  section  55.  No  reference  is  made  to 
the  act  in  the  policy,  and  as  the  contract  of  insurance  was  entered 
into  in  Buffalo,  in  the  State  of  New  York,  I  hardly  see  how  it  can  be 
affected  or  controlled  by  the  act  of  parliament  aboTe  quoted. 

Upon  the  third  point  I  agree  wl&  the  circuit  judge,  that  the  exe- 
cution of  the  paper  of  date  December  13,  1883,  by  Mr.  Beatty,  who 
was  at  the  same  time  mortgagee,  operated  as  a  discharge  of  his 
mortgage  by  way  of  estoppel  The  policy  required  the  plaintiff's 
abandonment  to  be  in  writing,  and  that  it  should  be  efficient,  if 
accepted,  to  convey  to  and  vest  in  the  insurance  company  an  un- 
incumbered and  perfect  title  to  the  subject  abandoned.  The  in- 
tention plainly  appears,  upon  the  face  of  the  paper,  to  abandon, 
and  Mr.  Beatty,  in  executing  the  paper  on  behalf  of  the  com- 
pany, must  have  intended  that  such  abandonment  should  be 
effectual  and  that  the  insurance  company  would  act  upon  it 
When  they  did  act  upon  it,  and  accept  the  abandonment,  hn  was 
thereby  precluded  from  ever  afterwards  asserting  an  interest  in  the 
property  antagonistic  to  that  which  was  conveyed  by  the  abaudon- 
i&ent  and  acceptance  :  Northwestern  Transp.  Ck>.  vs.  Continental 
Ins.  Co.,  24  Fed.  Bep.,  171;  Hayes  vs.  Livingston,  34  Mich.,  387, 
and  cases  there  cited;  Pratt  vs*  Maynard,  116  Mass.,  388;  Stafford 
vs.  Whitcomb,  8  Allen,  518;  Roberts  vs.  Crawford,  54  N.  H.,  532; 
Gage  vs.  Whittier,  17  N.  H.,  312;  Patrick  vs.  Meserve,  18  N.  H.,  300. 
He  did,  however,  upon  the  trial,  make  out  and  tender  a  formal  dis- 
charge of  the  mortgage  for  a  nominal  consideration,  in  confirmation 
of  the  abandonment.  I  do  not  see  how  this  could  affect  the  merits 
of  the  question  under  the  terms  of  the  policy,  as  the  abandonment 
must  have  been  efficient  to  convey  an  unincumbered  title  before  it 
was  accepted;  and  while  acceptance  might  be  held  to  be  a  waiver  of 
^feets  and  irregularities  in  tiie  abandonment,  it  could  not  be  held 
to  extend  to  a  waiver  of  the  right,  secured  by  the  contract,  of  an 
unincumbered  title  to  the  property,  especially  as  the  defendants 
were  ignorant  of  the  existence  of  such  incumbrances  until  served 
with  proofs  of  loss  in  1884. 

I  think  the  abandonment  was  properly  made  and  sufficiently 
proved.  Was  tlere  an  acceptance  of  the  abandonment  ?  Nothing 
WBS  said  by  the  defendants'  agents  or  officers,  cither  accepting  or 
rejecting  the  abandonment  nuide  by  the  plaintiff.    It  is  claimed, 
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however,  that  under  the  facts  and  citcamstancea,  by  their  acts  in  the 
premises  subsequently  to  the  abandonment,  the  defendants  hove  ao* 
cepted  it  These  acts  consist  in  taking  possession  for  the  purpose  of 
rescuing  and  retaining  possession  of  the  steamer,  and  neglecting  to 
effect  the  rescue  until  about  June,  1884,  more  than  six  months  after 
the  disaster,  and  then  recovering  her,  and  taking  her  to  the  pert  of 
Detroit,  where  the  defendant  neglected  to  cause  repairs  to  be  made, 
or  to  tender  the  amount  found  necessary  by  the  survey  to  put  her  in 
repair.  The  plaintiff  contends  that  it  was  tho  duty  of  the  defendant, 
after  taking  possession  for  the  purpose  of  recovering  the  vessel,  to 
proceed  with  due  diligence,  and  without  unreasonable  delay,  to  re* 
cover  and  repair  the  steamer,  and  that  by  reason  of  its  negligence  in 
that  respect  it  has  precluded  itself  from  denying  that  it  has  ae* 
cepted  the  abandonment,  and  from  its  action  and  negligence  accept- 
ance will  be  inferred.  On  the  contrary,  the  defendant's  contention 
is  that,  by  the  terms  of  the  contract  between  it  and  the  plaintiff,  **it 
was  agreed  that  the  acts  of  the  insured  or  insurers,  or  their  agents, 
in  recovering,  saving,  and  preserving  the  property  insured  in  ease  of 
disaster,  shall  not  be  considered  a  waiver,  or  an  acceptance  of  an 
abandonment,  nor  as  affirming  or  denying  any  liability  under  this 
policy;  but  such  acts  shall  be  considered  as  done  for  the  benefit  of 
all  concerned,  without  prejudice  to  the  rights  of  either  party;"  and 
therefore  nothing  can  be  predicated  upon  the  acts  of  the  defendant 
in  recovering  and  preserving  the  property  insured,  as  affecting  the 
question  of  acceptance  of  the  abandonment,  and  that  acceptance 
cannot  be  inferred,  or  implied  from  the  silence  of  the  company  in 
reference  to  the  abandonment. 

This  clause  of  the  contract  is  for  the  benefit  of  all  concerned*  Its 
object  doubtless  is  to  do  away  with  the  rule  of  law  formerly  prevail- 
ing, which  held  that  in  case  of  abandonment,  if  the  insurer  interfered 
to  reciiver  or  presersee  the  property,  such  act  was  an  acceptance  of 
the  abandonment  It  will  be  observed  that  this  clause  has  reference 
to  an  abandonment  previously  made,  and  has  no  application  to  the 
efforts  of  either  party  before  an  abandonment  is  made.  Whatever  is 
done  towards  recovering  a  vessel  lost  by  stranding,  previous  to 
abandonment,  is  done  in  the  interest  of  the  owner,  and  is  governed 
by  the  same  principles  of  salvage,  whether  done  by  the  insurer  or  by 
other  persons.  No  contract  wHs  necessary  to  protect  the  rights  of 
parties  in  such  case.  It  might  happen,  however,  that  while  the  in- 
surer was  engaged  in  an  effort  to  rescue  the  vessel,  the  owner  might 
give  notice  of  abandonment,  and  then  the  insurer  rnust^  under  the 
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old  rule,  desist,  at  the  peril  of  beixig  heLd  to  have  accepted  the 
abandonment.  Under  the  clauae  in  question  he  runs  no  such  xisk, 
and  may  continue  Lis  exertions  to  rescue  the  property,  and  prosecute 
them  to  a  successful  termination,  if  possible.  I  do  not  think,  how- 
ever, that  the  privilege  continues  indefinitely,  or  to*a  case  where  the 
insurer,  after  attempting  a  recovery,  discontinues  or  suspends  oj)era- 
tions  for  the  recovery  of  the  vesseL  It  seems  to  me  clear  that  the 
case  would  be  different  i^  after  notice  of  abandonment,  and  after 
suspension  of  previous  efforts  and  considerable  delay,  the  insurer 
proceeded  to  take  possession  of  the  property  for  the  purpose  of  res- 
cuing and  recovering  it.  In  the  former  case  such  acts  are  to  be  con- 
sidered as  having  been  done  for  the  benefit  of  all  concerned.  In  the 
latter  case,  as  well  as  where  he  proceeds  for  the  first  time  to  recover 
the  property  after  abandonment,  such  acts  would  signify  an  accept* 
ance  of  the  abandonment,  and  that  the  insurer  was  acting  in  the 
character  of  owner;  and  especially  would  this  be  so  when  the  in- 
surer had  preserved  silence  in  reference  to  the  abandonment,  and 
had  neither  denied  the  right  to  abandon  or  give  notice  of  a  refusal 
to  accept  The  rights  of  the  respective  parties,  as  well  as  good  faith 
and  fair  dealing,  requires  such  construction  to  be  placed  upon  the 
contract :  Kaltenbach  vs.  MacKen^e,  3  C.  P.  Div.,  479,  480,  per  Col- 
ton,  L.  J.  The  owner,  from  the  time  a  legal  abandonment  is  made, 
ceases  to  have  any  right  or  interest  in  the  property,  which  then  be- 
comes vested  in  the  insurer;  and,  while  it  remains  incumbent  upon 
the  insured  to  show  the  facts  which  gave  him  the  right  to  abandon 
he  may  relieve  himself  from  that  burden  by  showing  acceptance^ 
either  express  or  implied,  by  the  insurer.  Whatever  was  done  by 
the  defendant  in  November,  1883,  in  attempting  the  rescue  of  the 
steamer  ManiLba,  has  no  bearing  upon  the  question  of  abandonment 
under  this  clause  of  the  poUcy,  because  no  abandonment  was  at- 
tempted by  the  owner  until  those  efforts  were  suspended,  and  had 
virtually  ceased.  Afterwards  came  the  notice  of  December  13, 1883, 
to  which  the  defendants  returned  no  reply.  Nothing  was  done  un- 
til the  following  May,  when  the  defendant  sent  Mr.  Murphy  to  the 
scene  of  the  disaster,  who  recovered  the  steamer,  and  brought  her 
to  the  port  of  Detroit  about  the  first  of  June,  1884.  Now,  in  what 
capacity  was  ths  defendant  acting  when  it  sent  Murphy  to  recover 
the  steamer,  and  bring  her  to  Detroit  ?  Was  it  acting  as  owner,  or 
merely  as  salvor  for  the  benefit  of  all  concerned  ?  The  intent  with 
which  they  acted  has  much  to  do  with  the  question  of  acceptance  : 
Reynolds  vs.  Ocean  Ins.  Co.,  22  Pick.,  191. 
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If  they  intended  to  act  as  owners,  it  was  an  acceptance;  but  if  they 
merely  intended  to  rescue  the  steamer,  and  cause  her  to  be  repaired, 
and  thus  indemnify  the  owners,  it  would  not  be  an  acceptance,  and 
the  plaintifif  would  be  obliged  to  prove  facts  which  entitled  it  to 
abandon,  before  it  could  recover  for  a  constructive  total  loss;  so  that 
the  act  in  itself  may  be  said  to  be  ambiguous,  and  in  such  a  case, 
looking  to  this  act  merely  as  evidence  of  abandonment,  I  think  the 
jury  would  have  the  right  to  construe  the  act  most  strongly  against 
the  defendant,  for  the  reason  that  its  interest  was  a  matter  entirely 
within  its  own  knowledge,  and  by  speaking  it  had  the  power  to  solve 
all  doubts  and  dispel  aU  ambiguities,  and,  although  no  duty  rested 
upon  it  to  say  whether  it  accepted  the  abandonment  or  not,  so  long 
as  it  was  both  silent  and  inactive,  yet,  when  it  did  act,  its  duty  was 
to  say  for  what  purpose,  and  with  what  intent  it  proposed  to  act : 
Peele  v&  Merchants'  In&  Co.,  3  Mason,  27;  Cincinnati  Ins.  Co.  vs. 
Bake  well,  4  B.  Mon.,  541;  Ftovincial  Ina  Co.  vs.  Leduc,  L.  B.,  6  P. 
C,  224;  s.  c,  11  Eng.  Bep.,  84. 

Taking  what  has  been  said  on  the  subject  of  acceptance  in  con- 
nection with  the  facts  tending  to  show  the  negligence  of  the  defend- 
ant in  not  repairing  the  steamer  in  a  reasonable  time,  or  tendering 
the  money  found  necessary  by  the  surveyors  to  put  her  in  repair, 
less  one-third  new  for  old,  the  acceptance  was  fully  made  out,  and 
justified  the  verdict  which  the  jury  gave  :  Copelin  v&  Insurance  Co., 
9  Wall,  461;  Peele  vs.  Suffolk  Ins.  Co.,  7  Pick.,  254;  Beynolds  vs. 
Ocean  Ins.  Co.,  1  Mete.,  160;  Beynolds  vs.  Ocean  Ins.  Co ,  22  Pick, 
191;  Norton  vs.  Lexington  etc.  Iius.  Co.,  16  BL,  235;  Marmaud  vs. 
Melledge,  123  Mass.,  176. 

The  defendant,  however,  contends  that  the  rule  recognized  by  the 
authorities  above  cited  is  modified,  and  in  fact  annulled,  by  the  ex- 
press language  of  the  poUcy,  which  provides  as  follows :  "  In  case 
of  loss  or  misfortune  it  shall  be  lawful  and  necessary  to  and  for  the 
assured,  its  agents,  factors,  servants,  and  assigns,  to  give  the  assurers 
prompt  notice  of  the  disaster,  and  submit  the  plan  adopted  for  re- 
covering and  saTing  the  property,  and  to  make  all  reasonable  exer- 
tion in  and  about  the  defense,  safeguard,  and  recovery  of  the  said 
vessel,  or  any  part  thereof,  without  prejudice  to  this  insurance;  and 
after  recovery,  and  the  holding  of  a  survey,  by  persons  chosen  by 
the  insurers  and  insured,  or  their  agents,  made  under  oath,  setting 
forth  the  particulars  of  actual  damage  received  by  the  vessel  in  the 
disaster,  and  discriminating  between  those  and  former  defects,  and 
wear  and  tear,  the  insured  are  to  cause  the  same  to  be  forthwith  re- 
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paired  in  Accoirdanoe  with  tke  sorvejror'B  flp^ifit^atioliti;  and  ill  \ 
of  neglect  or  refusal  c&  the  part  of  the  insumdi  its  agents  or  aflsigna^ 
to  adopt  prompt  and  efficient  measures  for  the  safeguard  and  re^ 
coTeiy  thereof,  or  to  repair  the  same  When  recoveredi  then  the  saad 
insurers  may,  and  are  hereby  authorised  to,  fittterpoee  and  recover 
the  said  vessel^  or  after  recovery  to  cause  the  same  to  be  repaired,  ot 
both,  for  account  of  the  insured.** 

The  defenduit  claims  that»  under  this  clause  of  the  poUcyi  it  could 
interpose  to  rescue  the  steamer  on  account  ol  the  neglect  of  the 
owner  so  to  do,  and  after  reoovery,  it  was  uuder  no  duty  or  obliga^ 
tion  to  repair,  but  could  tender  her  back  to  her  owner  in  her  wrecked 
and  damaged  condition*  I  caimot  accede  to  this  view.  The  policies 
under  which  decisions  haye  been  made  holding  it  to  be  the  duiy  of 
the  underwriter,  when  he  takes  possession  and  recovers  a  stranded 
vessel,  to  proceed  with  due  diligencci  and  put  her  in  repair,  con-* 
tained  a  clause  somewhat  different  from  the  above,  and  substantially 
as  follows  :  *'  In  case  of  the  neglect  or  refusal  of  the  insured  to 
adopt  prompt  and  efficient  measures  for  the  safeguard  and  recovery 
thereof,  and  to  repair  the  same  when  recovered,  then  the  insurers 
may,  and  are  hereby  authorised  to  recover  the  said  vessel,  and 
cause  her  to  be  repaired  for  account  of  the  insured."  What  change 
has  been  made  in  the  legal  effect  of  this  clause  by  the  difference  in 
phraseology,  as  indicated  in  the  extract  above  quoted,  from  the  pd-^ 
icy  in  question  ?  It  has  this  extent,  and  no  more;  that  if,  after  the 
insured  recovers  the  vessel,  he  neglects  or  refuses  to  proceed  to 
cause  it  to  be  repaired,  the  insurer  may  interpose,  and  do  so  for  ac- 
count of  the  insured*  The  object  is  that  the  survey  may  not  be 
deemed  conclusive,  or  that  with  other  proof,  upon  the  question  of 
damage;  but  in  order  to  ascertain  the  extent  of  the  loss,  the  insured 
may  cause  the  vessel  to  be  repaired  for  the  purpose  of  ascertaining 
the  extent  of  his  liability.  But  the  clause  only  applies  where  the  in* 
Bured  recovers  the  vessel,  and  then  neglects  or  refuses  to  cause  her 
to  be  repaired;  and  when  the  insured  neglects  or  refuses  to  recover 
the  vessel,  and  the  insurer  interposes  and  recovers  her,  he  must,  as 
before,  do  both.  He  must  recover  and  cause  to  be  repaired.  There 
is  no  clause  in  the  policy  which  authorizes,  nor  can  it  by  any  rea* 
sonable  construction  be  made  to  authorize,  the  insurer  to  rescue  the 
Vessel  and  restore  it  to  the  owner  in  a  wrecked  or  damaged  condi- 
tion. The  whole  sentence  ^d  indeed  the  whole  policy)  must  be 
read  and  construed  together.  What  the  insurer  is  authorized  to  do 
depends  upon  the  neglect  or  refusal  of  the  insured  to  perform  the 
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duties  enjoined  by  that  olaufie.  These  are  to  adopt  prompt  and  effi- 
cient measures  for  the  safeguard  and  recovery  of  the  vessel,  and  to 
repair  the  same  vrhen  recovered.  The  insurer  is  authorized  to  in  - 
terpose,  after  recovery,  to  cause  the  same  to  be  repaired.  After  re- 
covery by  whom?  This  evidently  refers  to  the  neglect  of  the 
insured,  after  recovery  by  him,  to  cause  repairs  to  be  made,  and  not 
to  the  neglect  of  the  company,  after  recovery  by  it,  to  cause  repairs 
to  be  made.  In  the  latter  case,  the  insurer  having  interposed  to  re- 
cover the  property,  and  having  it  in  its  possession,  no  new  or  further 
interposition  is  required  by  the  policy,  but  the  duty  is  imposed, 
from  the  interposition  to  recover,  to  proceed  with  due  diligence,  and 
cause  the  vessel  to  be  repaired.  This  being  the  proper  construction 
of  the  policy,  the  neglect  of  the  defendant  to  cause  the  repairs  to 
be  made  was  evidence  upon  which  the  jury  were  at  liberty  to  find  an 
acceptance  by  the  defendant  of  the  abandonment 

This  conclusion  renders  a  decision  of  the  other  questions  involved 
unnecessary.    The  judgment  is  affirmed. 

The  other  justices  concurred. 


VOL.  XV.- 4 
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8UPEEME  COURT  OP  PBNNSILVANIA. 


Error  to  Common  Pleas  No.  3,  ^  Philaddphia  County. 
FIBE  ASSOCIATION  OF  PHILADELPHIA  V 

SOLOMON  ROSENTHAL.*  I 

The  company  elected  to  repair  and  commenced  on  the  work,  bnt  nnder  an 
ordinance  existing  at  the  inception  of  the  policy,  the  city  authorities  for- 
bade the  repairs  to  be  completed  with  wood.  The  insured  still  relused  to 
accept  the  sum  offered  as  pecuniary  damages,  and  after  a  prolonged  delay 
oompleted  the  repairs  with  brick. 

HeUly  That  uiK>n  exercising  its  election  the  company  was  bound  1o  repair  re- 
gardless of  cost,  or  pay  dama|^ee  for  its  failiure.  The  contract  of  insur- 
ance was  made  subject  to  the  risk  of  interference  by  ttas  authorities. 

HMy  That  the  obligation  to  repair  was  not  necessarily  confined  to  the  specific 
material  previously  used. 

HM,  That  the  company  was  liable  for  the  cost  of  repairing  with  brick  and 
for  damages  resulting  ih>m  loss  of  rent  through  the  delay. 

W.  E  LirrLETON  and  E  C.  Mitohkll^  far  Plaintiff  in  Error. 

David  A  Ck>UBiOK,  for  Defendant  in  Eri  or, 

Clabx,  J. 

This  action  of  covenant  was  brought  upon  a  perpetual  policy  of 
fire  insurance,  isaned  by  the  Fire  Association  of  Philadelphia^  27th 
day  of  August,  1870,  to  Solomon  Bosenthal,  "  to  indemnify  the  said 
assured  from  loss  or  damage  by  fire,"  according  to  the  terms  and 
conditions  of  the  policy,  to  the  amount  of  $2,000  on  a  three-story, 
brick  store  and  dwelling-house,  situate  on  the  north  side  of  Spring 
Ctarden,  west  of  Eleventh  Street^  in  the  city  of  Philadelphia.  A 
more  particular  description  of  the  premises  was  contained  in  a 

"'•"Otf  I  ulon  filed ,  October  6,  18S5. 
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murvey,  signed  by  the  assured  and  deposited  in  the  defendant's 
office.  The  general  obligations  assumed  by  the  association  were  to 
be  complied  with  as  expressed  in  the  policy,  in  the  altematiYe  as 
follows: — 

The  said  aseociation  ehall  vithin  thirty  days  after  proof  of  such  damage,  if 
the  loM  be  not  total,  proceed  with  reasonable  diligence  to  pat  the  said  build- 
ing into  as  good  a  state  of  repair  as  the  same  was  before  so  it^ared  by  the 
fire,  or  shall,  within  sixty  days  after  such  proof,  pay  for  such  damages,  ac- 
cording to  an  estimate  thereof,  to  be  made  by  arbitrators  mutaally  chosen. 

Or,  in  case  of  a  total  loss  on  this  policy,  the  association  shall  rebuild  the 
same  with  convenient  speed,  or  pay  the  amount  insured  thereon  within  ninety 
days ;  in  either  of  these  cases  the  deposited  money  shall  be  retained  and  the 
policy  canceled. 

The  building  insured  consisted  of  a  three-story  brick,  a  three- 
stoxy  frame,  and  another  two-story  brick,  in  the  rear,  located  in  the 
order  named.  On  the  16th  of  August,  1881,  a  fire  occurred,  and 
the  frame  portion  of  the  building  was  wholly  burned  out;  the 
other  portions  were  also  more  or  less  iigured.  Notice  of  the  loss 
was  promptly  given,  and  on  the  18tb  of  August  the  association 
notified  the  insured  that  the  damages  to  his  buildings  had  been 
estimated  at  $650,  which  amount  the  association  was  prepared  to 
pay  or  proceed  to  repair.  Rosenthal  refused  to  accept  this  sum, 
and  said  they  might  go  "  ahead  with  the  repairs."  The  associa- 
tion thereupon  instructed  their  builders,  M.  B.  &  Go.,  to  proceed, 
but  after  several  days'  work  had  been  done,  notice  was  given  to  the 
association  and  also  to  the  builders  by  the  building  insfpectors  of 
the  city,  that  under  the  ordinance  of  council  of  11th  of  April,  1863, 
the  rebuilding  in  wood  was  condemned,  and  that  the  erection  of  a 
wooden  structure  was  prohibited.  In  compliance  with  the  notice, 
the  buQders  at  once  abandoned  the  work,  and  it  was  never  after- 
wards resumed.  Mr.  Boeenthal  himself,  however,  in  February, 
1882,  began,  and  in  April  following  completed,  the  repairs,  using 
Jitkk  instead  of  wood  as  required  by  the  city  ordinance.  The  suit 
was  brought  November  15th,  1881.  The  declaration  contained  three 
counts:  the  first  avexred  a  partial  destruction  of  the  premises 
insured,  by  fire,  and  a  failure  of  the  defendants  to  pay  the  loss  or 
repair  the  building;  the  second  that  the  defendants  had  elected  to 
repair,  but  had  failed  to  do  so;  and  the  third  that  the  defendants 
had  offered  to  pay  $650,  or  to  mako  the  repairs,  and  that  the  sum 
offered  having  been  declined,  the  defendants  thereupon  began,  but 
deehned  to  oomp  ete  the  repairs,  whereby  the  building  was  for  a 
long  time  untenantable,  and  the  plaintiff  was  deprived  of  his  rentSy 
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etc.  Tbe  plaintiff's  daim  was  for  the  cost  of  making  the  repairs 
with  brick,  the  cheapest  non -combustible  substitute  for  wood,  and 
also  for  the  loss  of  renta  The  defendants  on  the  other  himd,  coH' 
tend  that  in  any  event  the  plaintiff  could  not  recorer  more  than  the 
cost  of  puttmg  the  property  in  the  same  condition  it  was  before  ths 
fire  occurred,  and  if  the  burnt  portion  of  the  bouse  was  of  wood, 
the  recoTeiy  could  not  be  beyond  the  cost  of  a  wooden  structure; 
that  if  the  defendants  did  elect  to  rebuild  instead  of  paying  the  loss, 
they  were  relieved  from  any  obligations  which  must  arise  from  such 
election,  if  the  building  inspectors  prohibited  them  from  rebuilding 
the  house  as  it  was  before  the  fire,  and  if  the  offer  of  $650  was  ade- 
quate to  restore  the  property  in  wood  the  payment  of  ihat  amount 
would  be  the  proper  measuriB  of  their  liability. 

The  court  refused  points  to  this  effect,  and  instructed  the  juiy 
that  the  defendants  were  liable  for  the  eost  of  repair  with  briclE»  and 
also  for  the  rents  lost  from  the  failure  to  carry  out  their  undertaking 
to  repair.  There  was  no  dispute  as  to  the  amount  which  the 
plaintiffs  should  recover  under  this  instruction,  and  a  verdict  was 
taken  with  the  defendant's  approval,  subject,  however,  to  an  excep- 
tion to  the  plaintiff's  right  to  recover  upon  the  basis  or  according  to 
the  measure  stated^  The  risk  was  upon  the  building  as  a  whole, 
the  loss  therefore  was  but  a  partial  one,  and  ihe  alternative  obliga-' 
tion  on  the  part  of  the  association  in  the  first  instance,  was  within 
sixty  days  after  proof  of  loss  to  pay  the  damages  incurred,  or  to 
proceed  with  reasonable  diligence  to  put  the  premises  '*  in  as  good 
a  state  of  repair  as  the  same  was  in  before  so  injured  by  the  fire," 
that  the  association  elected  to  repair  is  clearly  shown  by  matters 
which  are  undisputed  and  unequivocikL  The  defendant's  assertion 
that  they  were  "  prepared  to  pay  the  $650,"  or  proceed  to  repair, 
the  plaintifb  refused  to  accept  that  sum,  the  immediate  em^^oyment 
of  builders,  who  were  instructed  ''to  go  ahead  and  make  the 
repairs^"  the  deivery  of  the  material  upon  the  ground,  and  the 
aot«al  performance  of  four  or  five  days'  work  upon  it,  are  facts 
admitted,  which  in  our  judgment  prove  this  point  beyond  possible 
question.  An  election  in  such  case  is  established  by  proof  of  any 
decisive  act,  by  which  the  purpose  of  the  party  to  make  a  deliberate 
choice  is  dearly  manifested:  Walton  vd«  Coulson,  9  Pet«,  62;  Gor- 
rett  s  Appeal,  100  Penn.  Si,  601. 

It  is  also  a  well-settled  rule  of  law,  that  when  an  election  is  open 
between  alternative  conditions  of  a  contract,  the  alternative  chosen 
must  be  adhered  to;  an  election  once  made  is  iirevocable:    Leake, 
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2d  Ed.,  679;  Bainej  vs.  Eillmore,  1  Barr.,  35;  Beale  T&  Insuraiice 
Co.,  36  N.  y.,  532;  Heilman  vs.  Ina  Ca,  76  N.  Y.,  7;  Benjamin  on 
Sales,  359;  Whar.  on  Coni,  623,  and  cases  there  cited.  When  an 
insurer  elects  to  repair  under  a  dause  in  the  policy  giving  that  right, 
the  conditions  of  the  contract,  which  before  were  alternate,  are 
thereby  resolved  into  an  absolate  agreemeni  It  must  be  assumed 
that  the  election  was  made  in  view  of  all  such  matters,  as  in  the  law 
otherwise  may  effect  the  transaction,  and  the  principles  of  law  inci- 
dent to  the  altemativo  chosen  are  alone  applicable.  The  amount  of 
the  loas  ceases  to  be  a  question;  there  can  be  no  inquiry  as  to  that 
The  original  contract  by  virtue  of  the  election,  is  a  contract  to 
rebuild,  and  the  rights  and  responsibilities  of  the  parties  are  to  be 
measured  accordingly.  There  can  be  no  after  recovery  of  the  original 
loss;  the  insurer,  in  case  of  default,  is  liable  only  for  damages  upon 
the  footing  of  a  contract  to  rebuild  or  repair,  which  may  be  more  or 
less  than  the  amount  insured.  The  rule  which  produces  this  result 
is  applicable  to  contracts  in  general;  we  have  not  found  any  cases  in 
this  court,  in  which  it  has  been  applied  to  the  contract  of  insurance; 
but  in  tLe  courts  of  some  of  the  States  the  rule  has  been  very  dis- 
tinctly declared,  and  thus  applied.  In  Bider  vs.  Commonwealth  In& 
Co.,  52  Barb.  (N.  Y.),  447,  it  was  held  that  in  case  of  an  election 
to  repair,  if  the  repairs  are  defective,  the  insurers  must  make  the 
defect  good. 

In  Parker  vs.  Eagle  Ins.  Co.,  9  Gray  (Mass.),  152,  it  was  held, 
that  if  the  insurer  commences  to  repair  but  does  not  complete,  the 
assured  is  entitled  to  recover  the  difference  between  the  value  of 
the  repairs  made  and  what  the  value  would  have  been  if  they  had 
been  fully  completed.  See  also  Times  Ins.  Co.  vs.  Hawke,  5  H.  &  M., 
935;  Brinley  t&  National  Ins.  Co.,  11  Met.  (Mass.),  195.  In  Morrell 
▼8.  Irving  Fire  Ins.  Co.,  33  N.  Y.,  429,  a  building  was  insured  against 
fire  to  the  amount  of  |3,000;  the  policy  contained  the  following 
clause  :— 

In  case  of  loss  or  damage  to  the  property  insnred,  it  shall  be  optional  with 
the  company  to  replace  the  article  lost  or  damaged  with  others  of  the  same 
kind  or  quality,  and  to  rebuild  or  repair  the  building  or  buildings  within  a 
reasonable  time,  giving  notice  of  their  intention  to  do  so  within  twenty  days 
after  having  received  the  preliminary  proofs  of  loss,  etc. 

The  building  was  destroyed  by  fire,  and  the  company  gave  notice 
that  they  were  prepared  to  rebuild,  and  did  undertake  to  do  so;  the 
insured  alleged  that  there  had  not  been  a  substantial  compliance 
with  the  stipulations  to  rebuild  and  brought  an  action  on  the  policy 
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to  reooTer  the  amount  of  the  original  loas;  it  was  held  that  after  the 
election  and  notice,  a  contract  to  rebuild  existed  between  the  parties 
of  such  a  kind  that  the  contractor  had  received  the  entire  consideia- 
tion  in  advance;  that  if  this  contract  was  not  fulfilled  by  the  in- 
surer he  was  liable  for  the  damages  sustained  by  the  non-fulfillmeiit 
of  the  contract,  which  may  be  more  or  less  than  the  amount  insured, 
and  that  the  action,  consequently,  should  have  been  brought  to 
recover  damages  for  breach  of  contract  See  also  Wynkoop  vs.  Ins. 
Co.,  91  N.  T.,  478. 

It  is  contended,  however,  that  the  ordinance  of  1863,  and  the 
action  of  the  building  inspectors  in  pursuance  thereof  prohibited 
the  exact  performance  of  the  contract;  that  the  replaeemeat  or 
repair  with  wood  was  unlawful,  and  rendered  impossible.  But  an 
agreement  to  put  in  the  same  state  of  repair,  does  not  neceaaaiily 
imply  the  employment  of  the  same,  perhaps  not  even  of  similar 
material  The  same  state  of  repair  may  be  effected  by  other  mate- 
rials of  equal  or  greater  value,  suitable  and  appropriate  for  the  pur- 
pose, in  view  of  the  location,  uses,  architectural  style,  or  appearance 
of  the  property.  The  defendant's  election  imposed  no  particular 
obligation  to  build  with  wood,  if  for  any  reason  wood  could  not  be 
employed.  The  contract,  therefore,  involved  no  impossibility;  it 
did  involve  a  greater  expense  perhaps,  than  was  anticipated,  but  the 
plaintiff  was  in  no  way  responsible  for  that;  and  the  existence  of  a 
police  regulation  pronibiting  the  use  of  wood,  of  which  they  may 
have  had  no  knowledge,  cannot  any  more  relieve  them  from  the 
obligation  of  their  contract  than  would  the  rise  of  prices  of  materials 
in  the  market.  They  agreed  to  put  the  premuwa  in  repair,  and  they 
were  bound  to  comply  with  their  contract,  using  such  msterials  as 
were  suitable  for  the  purpose  and  were  allowed  by  law.  The  con- 
tract of  insurance,  and  the  election  under  it  were  both  made  after 
the  adoption  of  the  city  ordinance.  The  parties  of  course  contracted 
with  reference  to  the  law  as  it  existed  at  the  time,  and  consented  to 
be  bound  by  it;  whether  the  city  authorities  would  penoit  the  build- 
ings to  be  repaired  in  wood  was  therefore  a  risk  which  the  insareni 
assumed  at  the  issuing  of  the  policy,  and  which  Vbej  re-assumed  at 
the  making  of  the  election:  Brady  vs.  N.  W.  Ins.  Co.,  11  ICiclL, 
426.  When  the  fire  association  made  their  election  in  the  mode 
indicated  in  their  contract,  the  contract  became  precisely  what  thej 
elected  to  make  it,  and  the  rights  of  the  parties  were  thereby  fixed. 
They  cannot  now  recede  from  their  election  without  the  consent  of 
Bosenthal,  whatever  mi^  be  the  consequence  as  to  expense. 
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In  Brown  tb.  Royal  Iju.  Ga,l  Ellii  k  EUis,  858,  «be  defandrats 
ezeoated  a  poUoy  iaannng  |>laiBiiff a  jxremiaes  t^ainat  fire,  raaerynig 
to  thamaelyes  ''the  right  to  i^Mnatatement  in  preference  to  the  pay- 
ment of  claim&"  The  premiaea  were  damaged  by  fire,  and  defend- 
anta  eleoted  to  re-inatate  them,  bat  did  not  do  ao.  To  an  aetion  lor 
not  paying  compenaation  or  re-inatating,  defendanta  pleaded  that 
they  eleoled  to  re-inatate,  and  were  proceeding  to  do  ao,  when  tl^ 
oemmiaaioiiers  of  the  aewera,  under  the  metropolitan  buildiag  aet» 
1885,  cauaed  the  paemiaes  to  be  taken  down,  aa  being  a  atrvistiue  in 
A  dangerooa  condition,  and  that  aoeh  datngerona  condition  waa  not 
canaed  by  damage  from  the  fire.  On  demurrer  held  by  Iiovd  Camp- 
bell, C.  J.,  Grompton,  J.^  and  BM,  J.  (diaaeutrng,  Erle^  3^  thai  the  plea 
waa  bad,  inaamuoh  aa  the  ccmtraot  to  re-inatate  bejpg  hiwfal  at  and 
ever  ainee  the  time  of  contracting,  ttie  alleged  impoaaibility  of  iil» 
perfonnanee  waa  no  ^ekaem^^  and  delendanta  were  bo«nd,  if  they 
could  not  perform  it,  to  pay  damage  for  not  dcnpig  sa  Tina  eaae  ia 
cited  with  approval  in  Wood  on  Inaiiranee>  288,  and  in  May  on 
Inanvance,  535;  and  in  their  diseuaaion  of  the  aobject  the  aame 
general  view  of  the  law  ia  by  bothaiithikva  adopted.  In  aome  of  iiie 
Statea  a  different  or  aomewhat  modified  lule  haa  been  aaaeried,  but 
an  examination  will  ahow  Ihat  the  eaaee  were  controlled  either  by  the 
expreaa  proviaiona  of  the  company -a  charter  or  of  the  eoutraet  itaelf  . 

It  after  having  made  hia  election,  the  inaorer  taOA  to  proceed  with 
the  work  with  reaaonable  diq)ateh  liability  attachea  for  damagea 
reaulting  from  audb  unreaaemable  delay:  Wood  on  Inanrance,  256; 
Haakina  vs.  Hamiltcm  Mut  Xna.  Co,,  S^Oray  (Maaa.),  482.  The 
rental  value  of  property  waa  evidence  to  aid  in  the  computation. 
The  ^ole  houae  waa  ahown  to  have  been  tintenantable  from  the 
time  of  the  fire  until  the  plaintiff  himaelf  made  the  repaira.  If  the 
.  aaaooiation  iairly  undertook  the  work  and  afterwarda  abandeo^d  it, 
aome  compenaation  waa  due  tci  the  aaaured  for  the  delay  which 
reaulted;  and  whilat  rente,  aa  auch,  were  perhapa  not  recoverable, 
the  rental  value  of  Ibe  proper^  waa  a  proper  element  in  the^aaaeaa- 
ment:  Brown  v&  Foaler,  61  Fa.  St,  165;  Bodgera  va.  l^Biaua,  69 
ibid,  483.  The  oxtent  of  the  damagea  ariaing  from  the  del^y  ia  not 
a  queation  in  thia  ease,  aa  the  verdict  waa  taken  with  the  daf^ndantta 
approval  aa  to  the  amoimt 

Judgmentaflbsned. . 

Having  elected,  and  begun- to  repair,  without  any  qualification  aa 
to  what  kind  of  material'^lhey  woidd  uae,  or  how  tb^y  WO\il<l  mahQ 
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the  repaoTB,  except  as  provided  in  the  policy,  to  **  pat  the  building 
into  as  good  a  state  of  repair  as  the  same  was  before  so  injared  bj 
fire/'  the  order  of  the  building  inspectors  was  no  excuse  for  not  per- 
forming their  undertaking.  They  were  at  liberty  to  use  brick  or 
any  other  non-combustible  material;  and  the  destruction  of  the 
frame  was  but  a  part  of  the  damage  done  to  the  building. 

The  ordinance  which  authorized  the  building  inspectors  being  in 
force  when  the  policy  was  issued,  it  must  be  presumed  that  the  con- 
tract was  made  subject  to  the  ordinance:  Ins.  Co.  vs.  Cropper,  8 
Casey,  855;  Ins.  Co.  vs.  Drach,  5  Outerbridge,  278;  Burkhard  vs. 
Ins.  Co.,  6  Ooterbridge«  266. 

The  language  in  the  policy  sued  upon  is  that  of  the  association, 
and  the  clause  reserving  the  right  to  repair  was,  doubtless,  designed 
to  meet  their  own  convenience.  It  made  it  optional  with  them  to 
use  any  lawful  material  that  was  stiitable  for  putting  the  building 
into  as  good  a  state  of  repair,  etc ;  and  having  elected  under  it,  they 
were  bound  to  use  such  suitable  material  as  the  law  would  permit. 

An  unlawful  intention  is  not  to  be  presumed:  Pollock's  Princi- 
ples of  Contracts,  302;    Leake  on  Contracts^,  230. 

"  If  a  contract  be  reasonably  susceptible  of  two  meanings,  one 
legal  and  the  other  not,  that  interpretation  shall  be  put  upon  it 
which  will  support  and  give  it  operation:"  2  Chitty  on  Contracts, 
(11  Am.  Ed.),  977;  Brady  vs.  N.  W.  Ina  Co.,  11  Mick,  425  (a  c, 
4  Bennett  P.  I.  C,  663). 

'*If  the  insurance  company  once  elects  to  rebuild,  it  runs  the  risk 
of  any  rise  of  price  of  materials,  or  of  any  extraordinary  and  unex- 
pected difficulty  in  fulfilling  the  contract.  It  must  rebuild  or  pay 
damages  The  or4inary  rules  governing  insurance  are  dispensed 
with,  aud  the  case  is  governed  by  principles  applicable  to  contracts 
in  general"— Prof.  T.  W.  Dwight,  in  note  in  3  Am.  Law  Begister, 
(N.  S.),  415. 

*'If  after  he  (insurer)  has  commenced  to  rebuild  he  is  interfered 
with  by  the  public  authorities  and  prevented  from  completing  his 
work,  or  the  building  is  ordered  to  be  taken  down  as  dangerous, 
even  though  its  dangerous  character  was  not  attributable  to  the  fire, 
the  loss  will  be  his:"    May  on  Insurance  (2  Ed.,  1882),  Sec.  438; 

8  Sutherland  on  Damages,  94;  Brown  va  Boyal  Ins.  Co.,  5  London 
Jurist,  N.  S.,  1,255  (a  c,  4  Bennett  F.  L  C,  371);  Bank  va  Ina  Co., 

9  Ina  L.  Jour.,  930;  Morrell  va  Ins  Co.  (N.  T.  Ct  of  Appeals),  4  Ben- 
nett F.  L  C,  766;  Beales  va  Ina  Co.,  36  N.  Y.,  522;  Heihnan  va 
Ina  Co.,  75  N.  X,  7;    Wynkoop  va  Ina  Co,,  91  N,  T,,  478. 
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At  first  glance  the  New  York  dedsioxis  seem  to  be,  that  the  elec- 
tion to  rebuild  sapersedes  the  policy  with  a  contract  to  rebuild,  but 
a  doBer  examinaiion  will  detect  underneath  the  loose  language  of 
the  court,  the  true  {Hinciple,  which  is,  as  laid  down  in  the  English 
cases,  that  the  election  does  not  create  a  new  contract,  but  simply 
narrows  the  original  contract  to  that  one  of  the  two  alternatives. 
Nor  does  it  introduce  new  principles;  it  simply  carries  with  it  the 
principles  incident  to  that  altematiTe — ^the  princli^es  that  go^i^m 
building  contracts. 

In  a  note  in  the  9  Ins.  Law  Jour.,  935,  the  editor  says:  ^  What- 
ever inaccuracies  of  ezpression  may  have  been  used,  the  construc- 
tion usually  placed  by  the  American  courts  on  the  repLicement  clause 
is  not  essentiaUy  different  from  that  of  the  Engli^  courts.^  Ins. 
Co.  va  lIcLanathan,  11  Kansas^  588^  the  court  held  that  the  insurers 
were  liable  for  the  damage  to  the  house  from  exposure  to  the 
weather,  through  their  failure  to  perform  their  election  to  repair. 

When  an  insurance  company  undertook  to  re  instate,  and  before 
completing  the  work,  another  fire  took  place,  it  waa  held  that,  as 
tiie  re-instatement  was  not  finished  before  the  second  fire,  the  com- 
pany was  not  entitled  to  any  reduction  for  the  part  done:  Smith 
Ts.  Colonial  M.  F.  L  Co.,  s.  c  Australia:  Hine  k  Niehols,  Dig.  Ins. 
Dedflions,  p.  553. 

This  is  a  well-established  principle  of  the  law  of  buildiiig  con- 
tracts:   Dermott  t&  Jones,  2  Wallace,  1. 

A  careful  examination  of  the  fire  insurance  cases  reported  in 
this  country  and  Qreat  Britain  has  failed  to  find  a  single  case 
where  it  has  been  held  that  an  election  to  rebuild  or  repair  did 
not  bind  the  insurer  and  make  him  liable  for  what  it  cost  to  do  it, 
regardless  of  the  value  of  the  building  as  it  was  before  the  fire  and 
the  amount  for  which  it  was  insured,  except  the  Home  Mutual 
Insurance  Co,  vs.  Gkurfield,  60  SI.,  124  where  the  company,  which 
was  a  mutual  one,  gave  notice  and  then  refused  to  rebuild  because 
it  would  oost  more  than  the  amount  insured.  The  court  held  that, 
although  the  charter  forbade  the  directors  expending  for  rebuilding 
more  than  the  amount  insured,  yet  the  insured  was  entitled  to 
recover  not  only  the  amount  of  the  policy  and  interest,  but  also 
*^the  rental  value  of  the  ground  during  the  time  of  the  deli^  caused 
by  the  act  of  the  company." 

While  a  careful  search  has  faQed  to  find  a  case  before  the 
Supreme  Court  of  Pennsylvania  directly  in  point,  it  has  proved 
that  the  conrt  has  always  adhered  in  a  dear  and  decisive  manner 
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ta  the  principle  that  an  election  is  binding,  and  that  Mit  ia  the 
proTinoe  of  courts  to  enfosee  contraete,  not  to  make  or  aaedify 
them:"  Baaej  tb.  Eihaer,  1  Bar.,  36;  Bnuer  ya  Sheik,  9  W.  A  &, 
119;  Insurance  CSompany  t&  Sanneit^  1  Wright^  205;  SfanltB  m. 
Wiremen,  4  Fhila.,  12L 

But. if  their  undertaking  to  repair  had  inrolved  them  in  '^hasd- 
ship  and  ineonyenienoe,"  it  would  not  exouae  their  ieilure  to  repair. 
''It  must  be  impossibility,  not  difileoltj,  that  will  excuse  (rem  per^ 
formance  of  a  contract:"  Huling  ys.  Craig,  Addison,  842;  Myeni  vs. 
Drake,  10  Watta,  110;  Commonwealth  ya  Comly,  8  Barr,,  872;  The 
Barriman,  9  Wsllaoe,  161;  BuUook  ya  Dommett»  6  Term,  660; 
Brecknock  Ca  ya  Pritchard,  6  Term,  760;  Adams  ya  Nichols,  19 
Pickering,  275;  Trustees  ya  Bennett^  8  Dntcher,  518;  Dermott  m, 
Jonee^  2  WaUaee,  1;  Beebe  ya  Johnson,  19  Wendell  (N.  X),  500. 
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SUPBEME  CODET  OP  MICHIGAN. 


CARPENTER 

CONTINENTAL  INS.  CO.*  J 

Evidence  to  sfaow  knowledfj^e  on  the  part  of  an  alleged  agent  of  the  insnred  of 
other  insurance  was  rightly  excluded  where  no  agency  had  been  shown  to 
exist. 

The  policy  provided  that  if  the  insured  should  have  or  afterwards  make  an- 
other contract  of  insurance  whether  valid  or  not,  it  should  he  void. 

Held,  That  insurance  procured  by  a  mortgage  on  the  interest  of  the  insured, 
without  the  knowledge  of  the  latter,  in  conformity  with  a  mortgage  olanfle, 
was  not  other  insurance  within  the  meaning  of  the  policy. 

MMy  That  where  after  knowledge  of  such  other  insurance  the  company  with- 
out dissent  proceeds  to  adjust  the  loss,  this  is  a  waiver  of  the  alleged  for- 
feiture. 

Baij>win  &  DBAPEBy  for  Plaintiff. 

P.  A.  Baxeb  and  John  Atkikbok>  for  Defendant  trad  AppAltmL 

CBAMBLOKfJ. 

The  plaintiff  was  the  owner  of  the  undivided  half  of  the  premiaee 
insured.  At  the  time  tlie  ineivnaioe  which  forms  the  suhjeot  of  this 
controversy  was  effected,  Arthur  C.  Emmons,  a  grandson  of  plaintifl^ 
was  the  owner  of  the  other  undivided  half.  The  risk  was  written  in 
defendant  company,  September  10, 1880,  upon  a  written  application 
of  plaintiff,  reference  to  which  will  be  made  further  on.  In  August^ 
1880,  Polly  Carpenter  and  Arthur  C.  Emmcms  united  in  a  mortgage 
to  one  William  R  Jones,  of  Waterford,  Oakland  County,  MiohigaB, 

•  DMldon  nndttred,  Jmitt  17,  ISM. 


Digitized  by  VjOOQIC 


668  Repcyrt  of  Dedaima.  [^jrf., 

which  bears  date  the  fifth,  and  was  acknowledged  by  Arthur  on  the 
ninth,  and  by  plaintiff  on  the  eleventh  of  August,  and  covers  the 
property  insured  by  defendant.  This  mortgage  contains  the  follow- 
ing clause  :  '*  And  it  is  also  agreed,  by  and  between  the  parties  to 
these  presents,  that  the  said  parties  of  the  first  part  (so  long  as  the 
moneys  secured  by  these  presents  are  unpaid)  shall  and  will  keep 
the  mortgage  interest  of  the  party  of  the  second  part,  or  his  assigns, 
in  the  buildings  erected  and  to  be  erected  upon  the  lands  above  con- 
veyed, insured  against  loss  and  damage  by  fire  to  the  amount  of 
two  thousand  dollars;  and,  in  default  thereof,  it  shall  be  lawful  for 
the  said  party  of  the  second  part,  his  executors,  administrators,  or 
assigns,  to  effect  such  insurance,  and  the  premium  and  premiums 
paid  for  effecting  the  same  shall  be  a  lien  on  the  said  mortgaged 
premises,  added  to  the  amount  secured  by  these  presents,  and  paya- 
ble forthwith,  with  interest  at  the  rate  of  7  per  cent  per  annum." 

It  was  claimed  on  the  part  of  the  plaintiff*,  and  testimony  was  in- 
troduced which  had  a  tendency  to  prove,  that  the  debt  which  the 
mortgage  was  given  to  secure  was  the  individual  debt  of  Arthur,  and 
that  plaintiff  merely  joined  in  the  mortgage  as  surety  for  him.  On 
the  ninth  day  of  September,  1880,  a  policy  was  issued  by  the  Water- 
town  Insurance  Company,  in  and  by  which  this  company  insured 
Arthur  C.  Emmons  and  Polly  Carpenter  upon  the  dwelling-house 
situated  on  the  mortgaged  premises  in  the  sum  of  $2,000.  It  was  a 
disputed  question  upon  the  trial  whether  Polly  Carpenter  knew  or 
had  any  notice  of  the  insurance  in  the  Watertown  Company  until 
after  the  fire  which  consumed  the  dwelling  insured  in  defendant's 
policy.  The  plaintiff  gave  testimony  tending  to  prove  that  the  in- 
surance in  the  Watertown  Company  was  obtained,  without  her 
Imowledge,  by  the  mortgagee  for  his  own  benefit.  There  was  a 
clause  in  the  policy  stating  that  the  *'  loss,  if  any,  payable  to  Wm.  S. 
Jones  as  his  mortgage  interest  may  appear."  On  the  other  hand, 
the  defendant's  testimony  tended  to  show  that  the  plaintiff's  agent 
liad  knowledge  of  the  insurance  at  the  time  it  was  made.  The  jury 
have  found  specifically,  in  answer  to  a  question,  that  the  plaintiff  did 
not  know  of  the  issuing  of  the  Watertown  policy  until  after  the  fire. 
But  the  defendant  claims  that  the  court  committed  an  error  in  ex- 
cluding certain  testimony  offered  by  it  tending  to  show  that  the 
plaintiff  had  such  knowledge.  Defendant  produced  John  H. 
Dresser,  who  testified  that  he  was  the  agent  who  issued  the  policy  in 
the  Watertown  Company;  that  Samuel  W.  Smith,  of  Pontiac,  told 
jbim  that  Mn  Jones  had  a  mortgage  on  the  property,  and  was  to  have 
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insarance^  that  tb^y  tra&ted  a  policy  to  secture  Jones'  interest 
Thereupon  he  examined  the  property,  and  while  there  had  a  convert 
sation  with  £ilias  B.  Emmons,  aHl  told  Mm  that  he  represented  the 
Watertown  Company,  and  Emmond  said  that  tlie  Wntertown  Com-* 
paDy  was  one  he  knew  nothing  about;  that  he  (Dresser)  might 
look  at  the  house,  and  if  he  concluded  to  take  a  policy  he  Would  no- 
tify Mjfi  Smith,  and  Smith  could  let  the  witness  know.  The  courts 
on  motion,  struck  out  that  part  of  the  above  testimony  relative  to 
what  was  to  be  told  to  Mr«  Smith.  The  witness  further  testified 
that  he  saw  Mr.  Smith  a  few  days  afterwards,  but  did  not  then  write 
the  policy.  Witness  was  then  askedi  "  What  did  Smith  tell  you  as 
to  what  he  had  heard  from  Mr.  Emmons  Y*  This  was  objected  to 
and  excluded.  The  witness  then  testified  that  he  did  not  issue  the 
policy  right  then  when  he  saw  Smith,  nor  for  a  week  or  ten  days  af« 
terwards.  The  witness  was  further  asked  this  question,  which  was 
rejected  on  the  objection  made  by  defendant  that  it  was  leading  and 
incompetent,  viz. :  "  When  the  policy  was  finally  issued,  was  it  taken 
out  in  accordance  with  instructions  from  Mr.  Jones  as  mortgagee,  or 
whether  Smith  purported  to  act  in  the  matter  under  the  instructions 
or  advice  of  Mr<  Emmons  or  Mrs.  Carpenter  ?"  This  question  was 
also  asked  :  *'  I  will  ask  what  Mr.  Smith  informed  you  when  you  saw 
him  after  going  to  Orion,  and  seeing  Mr«  Emmons  ?"  To  which  the 
same  objection  and  ruling  were  made. 

The  foregoing  rulings  are  the  errors  complained  of.  The  defend « 
ant  had  introduced  testimony  from  which  it  claimed  that  it  had  es-' 
tablished  the  fact  that  Elias  R  Emmons  was  the  general  agent  of 
plaintiff,  and  his  contention  is  that  the  knowledge  of  the  agent  is 
knowledge  of  the  principal,  and  consequently  the  plaintiff  is  charge- 
able with  any  knowledge  which  Elias  R  Emmons  had  of  the  insur- 
ance in  the  Watertown  Company.  But  no  claim  is  made  that  either 
the  plaintiff  or  Elias  B.  Emmons  was  ever  informed,  previous  to  the 
fire,  that  a  policy  had  been  issued  in  the  Watertown  Company. 
What  was  attempted  to  be  shown  was  that  the  plaintiff  assented 
that  the  mortgage  interest  of  Jones  might  be  insured  in  the  Water^ 
town,  and  this  was  no  more  than  the  express  terms  of  the  mortgage 
provided  might  be  done.  The  evidence  was  very  remote,  if  admissi^ 
ble  at  all.  Mr.  Smith  had  already  been  sworn,  and  seems  to  have 
had  no  very  definite  recollection  about  having  had  any  conversation 
with  Mr.  Emmons  upon  the  subject  of  insuring  the  mortgage  interest 
in  the  Wat^town.  The  fair  inference  from  his  testimony  is  that  he 
had  no  such  conversation.    As  the  ease  stood,  the  agency  of  Elias 
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R  Emmons  had  not  been  made  out  He  was  not  a  party  to  the 
mortgage,  and  had  no  interest  in  the  property  insured.  Mrs.  Car^ 
penter,  being  a  mere  surety  in  the  mortgage,  was  not  interested  in 
having  it  insured  for  the  benefit  of  the  mortgagee.  Under  the  cir- 
cumstances, the  proposed  testimony  was  rightly  excluded. 

There  is  a  clause  in  defendant's  policy  whicd  reads  as  follows  • 
**  If  the  assured  shall  hare>  or  shall  hereafter  make,  any  other  con- 
tract of  insurance,  whether  Talid  or  not,  on  the  property  hereby  in- 
sored,  or  any  part  thereoi^  without  consent  of  this  company  written 
hereon,  this  policy  shall  become  ToidL"  The  defendant  didms  that 
the  insurance  in  the  Watertown  Insurance  Ck)mpany  constituted 
double  insurance,  and  rendered  the  policy  Toid.  This  claim  is  met 
by  the  plaintiff  (1)  by  evidence  which,  if  believed  by  the  jury,  would 
create  an  estoppel;  and  (2)  by  evidence  which,  if  believed,  would 
amount  to  a  waiver  of  any  forfeiture  by  reason  of  the  prior  insnr- 


1.  There  was  a  written  application  for  the  insurance,  which  was 
signed  by  the  plainti£^  and  delivered  to  defendant's  agent,  Mr. 
Warner.  This  application  the  agent  claims  to  have  lost  The 
plaintiff  iiitroduced  oral  testimony  of  its  contents,  to  the  effect  that 
it  contained  the  statement  that  Mr.  Jones  held  a  mortgage  upon 
the  property,  and  that  he  had  the  right  to  get  the  property  in- 
sured for  $2,000;  that  the  application  was  filled  out  by  the  agent 
of  the  company  from  information  given  him  by  Elias  B.  Emmons, 
and  was  signed  by  the  plaintiff.  The  policy  in  qaestion  was  based 
upon  that  application;  and,  if  the  company  neglected  to  make  the 
proper  entry  upon  the  mortgage,  permitting  this  insurance  under 
the  Jones  mortgage  pursuant  to  the  information  contained  in  the 
application,  they  are  estopped  ftom  now  insisting  that  the  insurance 
obtained  in  obedience  to  the  mortgage  clause  by  the  mortgagee 
avoids  the  policy.  The  application  gave  the  defendant  all  the  in* 
formation  that  was  necessaiy  to  protect  its  rights,  and  also  to  pre- 
serve the  rights  of  the  mortgagor  in  case  the  mortgagee  should 
procure  the  insarance.  To  hold  otherwise  would  place  the  mort- 
gagor in  a  perilous  and  uncertain  position.  The  mortgagee  could, 
by  obtaining  insarance  of  which  the  mortgagor  had  no  knowledge, 
render  void  all  insurance  which  the  mortgagor  might  have  ob- 
tained upon  the  property.  We  think  the  mortgagor  has  complied 
with  the  spirit  of  this  clause  of  the  policy  when  he  states  in  his 
application  the  mortgage  and   the  amount  of   insurance  for   the 
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mortgiigtBe's  benefit  aothoriased  tfaieceby*  No  fraud  or  eril  eonse' 
quenoes  can  be  pcaetieed  upon  or  afiae  to  the  inguvanee  eompaaijr' 
'where  Boeh  statement  ia  made«  It  can;  write  ite  poliejr  and  frame 
ita  riak  with  reference  to  sneh  information. 

It  waa  adaapnied  qonation  upon  the  trial  whether  the  ntortgngovf 
thephuBtiff  in  this  anit,  knew  or  aaaented  to  the  inaaranee  obtained 
in- the  Watertown  Companj  lor  the  benefit  of  the  mortgagee.  The 
evidence  tended  atrongly  to  proTe  that  this  inaoranee  was  obtained 
bj  the  mortgagee  without  an^  notioe  or'demand  haying  been  made^ 
upon  the  mortgagors  to  do  so.  It  haa  been  held  that  a  poh^  made 
by  a  mortgagor,  to  cover  the  interests  of  the  mortgagee^  without 
hia  knowledge  or  consent,  is  not  other  inaoranee  :  Johnaon  y%i 
Nortii  British  &  Mercantile  Ins*  Co.,  1  Hohnea,  117.  And 
in  TituA  V8.  Glena  FaUa  Lub  Co.,  81  N.  Y ,  415,  416,  Mr.  JTuaiaoe 
Ettri,  in  speaking  of  a  caae  which  ia  paralU  with  the  one  under 
conaideration,  says  :  '*  It  is  true  that  Merrill's  mortgage  contained  a> 
danse  ptoviding  that  he  should  keep  the  mortgaged  buildinga  in* 
sured,  and  assign  the  policy  to  the  plaintiff,  and  that,  in  ease  of 
default  on  his  partv  the  plaintiff  might  procure  such  insurance  at 
hia  expense,  and  add  the  amount  paid  thereon  to  the  mortgage* 
But  thai  clause  could  not  operate  imtil  there  was  default  on  the 
pari  of  Merrill,  and  he  coidd  pniin^  default  only  upon  refusal  or 
neglect  to  procure  the  inaoranee  after  some  sort  of  notice  or  de* 
mand.  Besides^  the  plainti£^  in  procuring  that  insoranoe,  acted  for 
himsdf  and  in  his  own  interest^  and  hence  hia  act  in  procuring  it 
cannot  biB  so  far  regarded  as  the  act  of  Merrill  as  to  violate  the 
clause  of  the  policy  now  under  consideration.  It  was  not  other  in* 
Buaranee  within  the  meaning  of  the  policy  procured  by  MerrilL'^ 
See,  also.  Fox  va  Phoenix  Yise  Ina  Co.,  62  Ma,  338;  iEStna  Fire  Ina 
Co.  Ta  l!yiOT,  12  Wend.,  507;  a  c,  16  Wend.,  386;  Oaspenter  vs. 
Pzovidenee  Wash.  Ina  Oo.,  16  Pet.,  501;  Nichols  Ta  Fayette  Mut. 
Fire  Ina  Oo.,  1  Allen,  68;  Burbfuid^  Ta  Bodtiugham  Mot  Fire  liia 
Co.,  24  N.  EL,  650;  Norwich  Fure  Ina  Co.  va  Boomer,  52  BL,  442; 
Williams  ya  Crescent  eta  Ina  Co.,  15  La.  Ann.,  651;  Burton  ya 
Gk>re  Dist  Mut.  Fira  Ina  Co.,  12  Grant  (U.  G.\  166. 

In  this  case  the  jury  hare  found  that  the  plaintiff  did  not  know, 
until  after  the  fire,  of  the  issuing  of  the  Watertown  policy.  Thia 
is  condttsiye,  and  settles  the  conixoTerBy  over  this  daose  of  the  pid- 
icy.  The  assured  did  not  make  any  other  contract  of  insurance, 
and  consequently  there  is  no  ground  for  claiming  that  the  policy  is 
invalid  for  that  reaaom 
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2.  Should  it  be  lield  that  th«  insura&ce  in  the  WatettoWn  Com- 
pany was  double  insuranoe,  the  evidence  waa  sofioient  to  authorize 
the  jury  to  find  a  waiver  of  the  prior  insurance  in  the  Watertown 
Company  as  a  cause  of  forfeiture  under  this  clause  of  the  policy* 
That  such  cause  of  forfeiture  may  be  waived  by  the  insurer^  and  the 
policy  be  deemed  hi  force,  is  now  too  well  settled  to  be  drawn  in 
question :  Pennetylvania  Fire  Ins*  Ca  vs.  Eittle>  80  Mich.^  61  ; 
Lyon  vs.  Travelers'  Ins.  Co.,  66  Mich.>  Ul;  &  c.,  30  K  W.  Bep., 
829;  Westchester  Fir«  Ins.  Oa  vs.  Barle,  33  Mioh.,  143;  Titos  vs. 
Glens  Falls  Ins.  Co.,  81  N.  Y.,  419;  Insurance  Co.  v&  Norton,  96  TJ. 
S.,  234;  Gans  v&  St  Paul  Fire  &  M.  Ins.  Co.,  43  Wis.,  109;  Allen  vs. 
Vermont  Mut.  Fire  Ins.  Co.,  12  yt»  366.  It  is  also  trae  thati 
where  a  policy  becomes  absolutely  void  at  once  upon  insurance 
having  been  obtained  without  consenti  nothing  short  of  a  new  con* 
tract  on  valid  ccnsideraticH,  or  such  conduct  as,  by  misleading  the 
insured  to  their  prejudice,  would  operate  as  an  estoppel^  can  revive 
the  policy :  New  York  Cent  Ins.  Co.  vs.  Watson,  23  Mich.,  486.  In 
Buoh  case,  that  iSi  of  prior  insurance,  the  risk  never  attached;  and 
the  premium  paid,  in  the  absence  of  fraud,  belongs  to  the  person 
paying  the  same,  and  the  insurance  company  would  have  no  right  to 
retain  it.  But  if,  with  a  knowledge  of  the  faot^  the  insurer  does 
any  act  which  recognizes  the  existence  and  validity  of  the  contract, 
the  premium  paid  and  retained  by  the  insurer  will  be  a  sufficient 
consideration  to  support  the  waiver  and  revive  the  contract.  So> 
likewise,  vdU  the  putting  of  the  asssured  to  inconvenience,  cost,  or 
expense  under  circumstances  which  recognize  the  continued  liability 
of  the  company. 

In  this  case  the  defendant  was  itiformed  of  the  insurance  in  th« 
Watertown  Company  immediately  after  the  fire,  and  then  might 
have  repudiated  any  liability  upon  the  contract,  but  remained  silent 
and  inshctive.  Biit,  instead  of  this,  the  defendant,  by  its  agent,  after 
receiving  such  information,  took  steps  looking  towards  the  adjust^ 
ment  of  the  loss,  and  only  consistent  with  a  recognition  of  the  con* 
tinned  liability  of  the  defendant  It  asked  and  obtained  infbrma* 
tion  respecting  the  value  of  the  building  destroyed  by  fire,  the 
indebtedness  of  Mr.  Emmons  to  one  Funston,  and  whether  he  had, 
at  any  time  within  a  year  then  past^  threatened  to  injure  Mr.  Em- 
mons by  fire  or  otherwise.  Mr.  Emmons  was  acting  for  the  plaintiff 
in  supplying  information  as  to  the  fire  and  loss,  and  adjusting  it 
with  the  insurance  company.  In  obedience  to  the  request  for  in* 
formation  by  the  agent  of  the  company,  he  made  inquiries  with  ref» 
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erenoe  to  FnziBioB,  and  made  three  tripe  into  Detroit,  to  see  and 
commnnioate  -with  the  agent  in  reference  to  the  matter  inquired 
about  Upon  the  whole  evidence,  I  think,  if  there  had  been  a  for- 
feiture of  the  policy  upon  the  ground  stated  by  the  company,  the 
jury  were  justified  in  finding  that  it  had  been  waived. 

Li  any  view  we  can  take  of  the  issues  presented  to  us,  the  judg- 
ment of  the  circuit  court  ought  to  be  affirmed. 

The  other  justices  concurred. 


VOU  XV.-48* 


Digitized  by  VjOOQIC 


674  li^jyni  <y  Decimtnsi  \8qftt.. 


utCT  OF  APPEALS  OF  MABTLAND. 


Appeal  from  the  Circuit  Court  ff  Baltimore  City. 


DISTMOT  GRAND  LODGE  No.  6, 

INDEPENDENT  ORDER  OF  B'NAI  B'RITH 

JEDIDJAH  LODGE  No.  7.* 

A  snbordinate  lodge  of  the  Independent  Order  of  B'nai  B'ritb  had  been  dnly 
iiioorporated  under  an  act  of  the  legislature.  The  grand  lodce  seeking  to 
gain  control  of  their  endowment  fund,  the  scheme  was  resisted  by  the  sub- 
ordinate lodge  and  the  charter  granted  by  the  grand  lodge  was  forfeited. 
I  In  a  suit  instituted  by  the  grand  lodge  claiming  title  to  tLe  fund  by  reason 
of  the  forfeiture  of  the  charter.  UeMf  that  the  subordinate  held  tiie  fund 
in  controversy  by  virtue  of  its  corporate  charter,  and  its  right  thereto  vaa 
unaffected  by  the  action  of  the  grand  lodge. 

The  opinion  states  the  case. 

M.  R  Walter,  Isidor  Ratner,  and  Beknabd  Cabteb,  for  Appdlanf, 
Henbt  F.  Gabet  and  Wm.  Finkitet  Whyte,  for  Appellee. 

Melleb,  J. 

It  is  not  our  purpose,  nor  is  it  necessary  to,  review  in  detail  the 
mass  of  testimony,  oral  and  documentary,  contained  in,  and  by 
agreement  made  part  of,  this  record.  All  that  need  be  done  is  to 
state  briefly  the  origin  of  the  '*  endowment  sinking  fund,"  over 
^hich  the  controversy  has  arisen,  and  its  status  on  the  10th  of  July, 
1884,  when  the  original  bill  in  this  case  was  filed. 

''  The  Independent  Order  of  B'nai  B'rith,"  membership  in  which 

•  Dtfcwiou  rendered,  Marob  11, 1886.— From  EtuUm  Reporter, 
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k  confined  to  Ismelites,  was  instituted  about  forty  years  ago,  and  has 
sUee  increased  to  such  an  extent  that  it  now  has  numerbus  lodges 
in  most  of  the  States  of  the  Union.  Originally  the  order  resembled, 
in  its  main  features,  that  of  the  **  Odd  Fellows,"  and  other  similar 
voluntary  orgaaiaationB  for  benerolent  purposes,  such  as  alleviating 
41ie  wants  of  the  poor  and  needy,  visiting  and  attending  the  sick, 
and  assisting  the  widow  and  or^dian.  The  primary  or  subordinate 
lodges  are  grouped  into  districts,  over  which  are  district  grand 
lodges  composed  of  ddegates  elected  by  the  subordinate  lodges 
upon  a  prescribed  basis  of  representation.  Above  these  is  a  *'  con- 
stitution grand  lodge,*'  which  meets  once  in  seven  years,  composed  of 
one  delegate  chosen  by  each  lodge  from  among  its  past  presidents. 

There  is  also  an  a]m>ellate  court  for  the  settiement  of  controversies 
arising  within  the  order.  Among  the  general  laws  is  one  which  re- 
quires each  subordinate  lodge  to  obey  the  ordinances,  laws,  and 
resolutions  of  the  **  constitution  grand  lodge,"  its  district  grand 
lodge,  and  the  final  decisions  of  the  appellate  court,  under  penalty 
d  suspension  and  forfeiture  of  their  charters.  These  charters  are 
paper  documents  emanating  from  and  issued  by  the  district  grand 
lodges  to  the  subordinate  lodges  within  their  respective  territorial 
limits.  The  revenue  of  the  entire  order  arises,  with  the  exception 
ol  occasional  voluntary  donations,  from  fees,  dues,  or  assessments 
levied  upon  the  members  of  the  subordinate  lodges,  and  the  ex- 
penses of  the  higher  as  well  as  the  inferior  lodges  are  paid  out  of 
the  income  thus  derived. 

Jedic^ah  Lodge,  of  Baltimore,  was  the  oldest  and  largest  primary 
lodge  in  this  State.  At  first  it  belonged  to  district  No.  1,  and  in  1862 
received  its  documentary  charter  from  the  grand  lodge  of  that  dis- 
trict. Afterward  it  fell  within  the  limits  of  district  No.  6,  and  in 
1867  received  a  similar  charter  from  the  grand  lodge  of  that  district 
This  latter  district,  whose  limits  were  enlarged  and  changed,  now 
includes  the  State  of  Maryland,  the  District  of  Columbia,  and  the 
States  of  Virginia,  North  Carolina,  South  Carolina,  and  Georgia. 
There  are  thirtyfour  subordinate  lodges  in  this  district,  and  of  all 
'these  Jedidjah  Lodge  continued  to  be  the  largest  in  numbers  up  to 
the  time  the  litigation  in  this  case  commenced.  T^o  other  facts 
important  to  be  stated  in  this  connection  and  important  to  the  decis' 
ioA  of  the  question  before  us,  are,  that  in  December,  1853,  Jedidjah 
Lodge  was  incorporated  under  the  act  of  1852,  chap.  231,  then  in 
force,  and  in  February,  1870,  district  grand  lodge  No.  5  was  also  in- 
coiporat^d  under  the  general  corporation  law  of  1868,  chap.  471. 
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For  a  long  period  after  its  organization  Jedidjah  Lodge  divided 
its  income  into  two  funds:  1st.  A  beneficial  fund  devoted  to  the 
expenses  of  the  lodge,  the  support  of  sick  and  distressed  members^ 
and  for  such  useful  and  benevolent  purposes  as  the  lodge  might  see 
proper  to  promote,  and  2d.  A  widovrs  and  orphans'  fund  appro* 
priated  exclusively  to  the  support  of  the  widows  and  orphans  of 
deceased  members.  After  a  time^  and  after  considerable  opposition, 
the  district  grand  lodge  adopted  an  endowment  plan  by  which  the 
sum  of  $1,000  was  to  be  paid  to  his  widow  and  children  upon  the 
death  of  a  member,  thus  practically  introducing  a  system  of  mutual 
or  co-operative  life  insurance.  The  money  to  pay  these  endow- 
ments WBB  raised  by  assessments  upon  all  the  members  of  the  sub* 
ordinate  lodges,  and  the  grand  lodge  acted  simply  as  a  receiving 
and  disbursing  agent;  thus,  upon  the  death  of  a  member  his  lodge 
gave  notice  thereof  to  an  officer  of  the  grand  lodge,  who  thereupon 
issued  requisitions  upon  all  the  lodges  in  the  district  for  their  re« 
spective  quotas,  and  upon  receiving  the  money,  transmitted  it  to  the 
lodge  of  the  deceased  member,  to  be  paid  to  his  widow  or  children, 
or  to  the  beneficiary  designated  in  his  endowment  and  certificate. 
In  order  to  strengthen  this  system  an  amendment  to  the  endowment 
law  was  adopted  in  1874^  to  the  effect  that  a  certain  portion  of  the 
amount  assessed  upon  the  death  of  a  member  should  be  paid  as 
above  stated,  and  the  balance  should  be  placed  to  the  credit  of  a 
fund,  to  be  called  the  '*  endowment  sinlring  fund."  This  fund  in 
each  lodge  was  intrusted  to  its  trustees,  who  were  required  to  give 
bond  annually,  and  were  empowered  to  invest  the  same  with  the 
accruing  interest  in  such  securities  as  they  may  deem  best;  and  it 
was  further  expressly  provided  that  '*  each  lodge  shall  have  control 
of  "  this  fund.  These  were  the  provisions  of  the  endowment  law  as 
amended  in  1878.  By  an  amendment  made  in  1879  the  trustees 
were  directed  to  invest  **  in  United  States  registered  securities,'' 
and  the  word  '*  custody  "  was  substituted  for  the  word  "  control "  in 
the  provision  above  cited.  By  another  amendment^  made  in  1882, 
a  form  of  registration  for  the  government  bonds  was  prescribed,  to 
the  effect  that  they  were  **  subject  to  the  order  of  the  trustees  "  of* 
the  several  lodges.  Such  in  this  respect  was  the  state  of  the  endow- 
ment law  up  to  February  7, 1884.  At  this  time,  or  on  the  6th  of 
July,  1884^  the  trustees  of  Jedidjah  Lodge  had  in  their  possession, 
belonging  to  this  sinking  fund,  $5,200  in  government  bonds,  regis- 
tered as  above  indicated,  and  $3,997.66  deposited  in  a  savings  bank 
and  awaiting  investment. 
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On  the  7tli  of  February,  1884,  the  district  grand  lodge,  a.t  a  meet- 
ing held  in  Norfolk,  Ya.,  changed  the  form  of  registration,  and 
directed  that  the  bonds  be  registered  ''  in  trust  for  the  Endowment 
Sinking  Fund  of  District  Qrand  Lodge  No.  5."  The  effect  of  this 
was,  or  was  supposed  to  be  by  those  who  opposed  it»  to  Test  the 
equitable  title  to  the  bonds  in  the  grand  lodge,  and  practically  to 
take  its  funds  away  from  each  subordinate  lodge,  or  at  least  to 
deprive  such  lodge  of  all  control  over  it;  and  Jedidjah  Lodge,  at  a 
meeting  held  on  the  6th  of  July  following,  by  a  very  large  majority 
of  its  members,  refused  to  allow  its  bonds  to  be  so  registered.  The 
same  action  was  also  taken  by  another  large  lodge,  and  was  de- 
fended upon  the  grounds,  firsts  that  the  Norfolk  law  was  irregularly 
and  iUegally  passed;  and,  second,  that  the  fund  belonged  to  the 
lodges,  they  having  paid  it  in  from  their  own  means,  and  the  grand 
lodge  had  no  right  to  take  it  away  from  them  by  any  legislation 
whatever. 

Immediately  afterward,  on  the  IQth  of  July,  1884,  a  small  minority 
of  the  members  of  Jedidjah  Lodge  filed  the  original  bill  in  this  case 
against  the  five  trustees  of  the  lodge.  They  also,  but  without  any 
authority  whatever,  made  the  lodge  itself  a  party  complainant  with 
them.  The  main  charges  in  this  bill  against  the  trustees  are  that 
they  have  conspired  with  certain  other  members  of  the  lodge  fraud- 
nlently  to  deprive  the  lodge  and  the  complainants  of  aU  the  funds  in 
their  hands,  and  to  fraudulently  divert  them  from  the  trust  purposes 
to  which  they  were  devoted;  that,  without  any  legal  authority,  they 
have  withdrawn  those  deposited  in  bank,  and  have  openly  and  pub- 
licly declared  that  they  have  severed  their  connection  with  the  order, 
and  intend  to  retain  aU  said  funds,  and  use  them  for  such  purposes 
as  they  and  tiieir  co-conspirators  may  agree  upon.  The  court 
thereupon,  and  in  accordance  with  the  prayer  of  the  bill,  granted 
an  injunction,  and  appointed  a  receiver  to  take  charge  and  posses- 
sion of  the  lodge  and  all  its  funds,  and  directed  the  defendants  to 
deliver  the  same  to  him,  subject  to  further  order.  The  trustees 
promptly  complied  by  handing  over  to  the  receiver  not  only  the 
bonds  and  money  belonging  to  the  sinking  fund,  but  also  a  consid- 
erable sum,  amounting  to  over  $8,000,  which  was  a  lodge  fund 
proper,  and  then  answered  the  bilL  Li  this  answer  they  deny  the 
conspiracy  charged  against  them,  and  aver  that  whatever  declara- 
tions may  have  been  made  by  individual  members  of  the  lodge  as  to 
their  disapproval  of  certain  things  sought  to  ba  done  therein,  and 
as  to  their  desire  legally  to  sever  their  relations  with  it  they  them- 
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selTes  never  intended,  and  never  dedared  that  ihej  intended,  to 
retain  these  funds^  and  use  them  for  any  other  parposes  than  thooe 
for  which  they  were  raiBed,  snd  for  which  they  were  intrusted  to 
them.  The  defendants  then  moved  to  dissolve  the  injnnctian,  and 
discharge  the  receiver.  Under  this  motion  a  large  mass  of  testi- 
mony was  taken,  in  regard  to  which  all  that  need  be  said  is  that^  in 
our  opinion,  it  entirely  fails  to  sustain  the  material  allegations  of  the 
bill  to  which  we  huve  referred.  If,  therefore,  the  case  had  been 
lm>ught  to  a  hearing  upon  the  bill,  answer,  and  this  testimony,  the 
injunction  ought  unquestionably  to  have  been  dissolved,  the  receiver 
discharged,  and  the  bonds  and  money  restored  to  the  defendants. 

But  another  phase  of  the  case  is  presented  by  what  took  plaoe 
pending  these  proceedings.  It  appears  that  the  district  grand 
lodge,  at  a  special  meeting  held  on  the  19th  of  August,  1884^  Igqv 
feited  the  charters  of  these  two  lodges.  After  this,  and  after  the 
testimony  had  been  taken,  the  grand  lodge  came  in  and  filed  **  an 
original  bill  in  the  nature  of  a  supplemental  bill"  In  this  bill  the 
complainant)  after  setting  forth  various  sections  of  the  laws  and  con- 
stitutions dl  the  order,  and  averring  the  lawful  forfeiture  oi  tha 
charter  of  Jedidjah  Lodge  thereunder,  claimed  that  by  reason  there- 
of the  funds  in  the  hands  of  the  receiver  have  become  vested  in,  and 
now  belong  to  the  complainant;  and  that  it  is  entitled  to  the  poa- 
session  of  the  same.  It  also  avers  that  the  charter  of  Jedidjak 
Lodge  having  been  thus  forfeited,  the  complainant  is  the  only  body» 
under  the  laws  and  constitutions  aforesaid,  to  whom  the  court  can 
turn  over  these  funds  and  securities,  and  for  this  reason  it  has 
become  necessary  for  it  to  intervene  in  this  case  by  way  of  a  sup- 
plemental bill,  and  make  claim  to  the  ownership,  possession,  and 
custody  thereol 

The  prayer  of  the  bOl  is  for  a  decree  directing  the  receiver  to 
deliver  these  funds  to  the  complainant  and  for  general  reliel  TIm 
parties  made  defendants  to  this  bill  are  Jedidjah  Lodge  itself  and 
one  hundred  and  twenty-six  of  its  individual  members.  The  com- 
plainant moreover  sues  as  '*  a  corporation  duly  incorporated  under 
the  laws  of  the  State  of  Maryland,"  and  the  bill  further  alleges  that 
Jedidjah  Lodge  was  likewise  ''a  corporation  duly  incoirp<»ated 
under  the  laws  of  said  State,  and  until  the  period  of  its  forfeiture,** 
on  the  19tti  of  August^  1884, ''  a  subordinate  lodge  of  said  Disfcriot 
Grand  Lodge  No.  5." 

The  defendants,  in  their  answer  to  this  bill,  admit  that  their  lodge 
was  chartered  under  the  laws  of  the  State  and  deny  the  right  of  aa^ 
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body  of  men  to  forfeit  or  annul  that  charter  or  to  take  from  them 
their  property  or  money.  They  also  deny  all  daim  to  the  owner- 
ship or  possession  of  these  funds  on  the  part  of  the  complainant,  as 
well  as  all  charges  of  fraud  or  conspiracy  on  the  part  of  the  trustees 
or  the  members  of  the  lodge,  and  rely  upon  the  proceedings  hereto- 
fore taken  in  the  case. 

At  the  hearing  the  court  passed  a  decree  directing  the  funds  and 
securities  in  the  hands  of  the  receiver  to  be  delivered  and  restored 
to  the  custody  of  Jedidjah  Lodge,  dismissing  both  the  original  and 
supplemental  biUs  without  prejudice,  dissolving  the  injunction  and 
discharging  the  receiver.  From  this  decree  the  district  grand  lodge, 
the  complainant  in  the  supplemental  bill,  has  appealed. 

As  the  case  is  thus  presented,  we  do  not  see  how  it  is  possible  to 
reverse  this  decree.  The  act  of  1852,  chap.  231,  under  which  Jedid- 
jah Lodge  was  incorporated,  vested  it  with  the  usual  corporate  pow- 
ers, including  that  of  holding,  using,  and  disposing  of  property,  real 
and  personal,  to  the  amount  of  $50,000;  and  the  legislature  reserved 
to  itself  the  right  "  to  modify,  amend,  or  annul  the  charter  of  any 
corporation  that  may  be  formed  or  established  under  and  by  virtue 
.of  this  act"  .  Nothing  can  be  plainer  than  the  proposition  that  the 
charter  thvs  granted  by  the  State  eamiot  be  forfeited  by  the  grand 
lodge,  whether  acting  in  its  conventional  or  corporate  capacity. 
That  charter  can  be  annulled  by  the  legislature  or  forfeited  under 
the  proceedings  for  that  purpose  as  are  authorized  by  statute  or  by 
ihe  common  law,  and  in  no  other  mode,  nor  by  any  other  agency. 
The  tttmost  effect,  thei«fore»  that  can  be  attributed  to  the  action  of 
the  grand  lodge  on  the  19lih  of  August,  1884,  is  the  forfeiture  of  the 
documentary  or  conventional  charter  which  it  granted  to  the  ap- 
pdlee  in  December,  1853;  but  the  appellee  and  the  other  defend- 
ants to  the  supplemental  bill  Stand  upon  this  State  charter,  which  is 
still  in  force.  They  hold  the  funds  in  controversy  and  have  the 
light  to  hold  them  under  the  corporate  powers  thus  confrared,  and 
they  BO  hold  them  entirely  unaffected  by  tiie  forfeiture,  by  virtue  of 
which  alone  the  appellant  in  its  supplemental  bill  claims  them.  The 
affiimiance  of  the  decree  may,  therefore,  be  well  rested  on  this  ground 
without  reference  to  the  doctrine  that  a  court  of  equity  never  lends 
its  aid  to  the  enforcement  of  lorieitures  and  p^ialtiea 

Decree  affirmed. 
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SUPREME  OODRT  OF  MICHIGAN. 


ATiLNTTTT  | 

v$,  \ 

HIGH  COURT  OP  FORESTERS.*) 


Whateyer  adyantages  may  exist  in  atBliation  with  other  associations,  the 
rights  of  Michigan  corporations  must  be  governed  by  the  laws  of  Michigan, 
and  corporate  privileges  cannot  be  destroyed  in  violation  of  them. 

iTo  corporation  can  allow  its  members  to  be  disfranchised  bv  another  body 
for  any  cause,  or  in  any  manner,  which  it  oonld  not  have  adopted  for  itself 
in  the  premises. 

Where  a  corporator  is  deprived  of  valuable  corporate  rishts  in  a  beneficial 
society  by  interference,  to  which  he  has  not  assented,  by  an  outside  body, 
whose  powers  in  the  premises  are  not  derived  from  the  incorporation  laws 
of  the  State,  he  can  call  upon  his  own  corporation  to  do  him  Jostice. 

All  by-laws  must  be  reasonable,  and  if  not  so  are  void. 

The  discipline  to  which  a  member  of  a  beneficial  society  is  liable  for  the 
offense  of  libeling  another  member  is  not  ever  to  be  eierted  upon  vague 
charges  of  libeling,  and  only  in  cases  where  the  libel  is  without  any  rea- 
sonable cause. 

James  H.  Pound,  for  JRdaior, 

Case  &  Cabpenteb  and  T.  C.  Pbomeb,  for  BesponderUs. 

Campbell,  0.  J. 
Relator  oomplaiius  that  he  has  been  nnlawfoUy  suspended  from 
membership  in  Court  City  of  the  Straits,  which  is  an  incorporated 
society  of  the  order  of  Foresters,  organized  originally  under  affilia- 
tion with  the  general  system  of  societies  of  that  brotherhood,  and 
obtaining  corporate  powers  under  the  general  statute  for  benevolent 
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MBOoiatiotis.  He  asks  a  xnandamiiB  to  restore  him,  and  the  sab- 
sidiaiy  high  court  is  impleaded  as  the  superior  body  under  whose 
order  the  alleged  wrong  was  done.  It  appears  from  the  idiowing  on 
both  sides  that  the  Forester  associations,  which  originated  in  Eng^ 
land  seyeral  years  ago,  act  together,  by  means  of  local  lodges^  usually 
ealled  **  courts,"  aU  of  which  are  in  some  measure  sabordinate  to  the 
subsidiary  high  court,  which  appears  to  be  a  body  of  delegates  which 
has,  among  other  things^  a  court  of  final  arbitratioik  to  which  appeals 
lie  froiti  lower  courta 

Allnutt,  the  relator,  who  tb  a  member  of  the  Ciirjr  of  the  Straits 
court,  was  charged,  by  complaint  of  another  body  (the  Peninsular) 
with  defaming  a  member  of  the  latter  body,  whose  name  is  not 
given  in  the  compLuni  The  complaint  was  entirely  general,  giving 
no  details  whatcTcr  of  the  aDeged  defamftion,  and  was  not  made 
by  the  party  injured,  as  it  should  have  been.  It  was.  hovrever,  tried 
before  the  proper  body  in  the  corporation  to  which  Allnutt  belonged, 
and  he  was  unanimously  acquitted.  The  person  referred  to  appears 
to  be  one  John  H.  Lays,  who  occupies  a  high  office  in  the  subsidiary 
high  court,  and  who  turns  out  to  have  been  charged  with  dishonesty 
and  immorality.  The  Peninsular  court,  whose  right  to  do  so  we 
have  not  found  in  the  rules,  undertook  to  appeal,  making  Oourt 
City  of  the  Straits  respondent  in  the  appeal  The  latter  appeared^ 
before  the  arbitration  board,  represented  by  relator  ani  another 
person,  who,  by  what  was  called  a  ''demurrer,"  but  which  was  in 
foct  what  in  law  would  usually  be  called  an  '^answer,'*^  and  was 
entirely  appropriate,  raised  seyeral  objections^  a  part  of  which  went 
to  the  competency  of  the  members  of  the  board  of  arbitration,  and 
were  challenges  for  causa  The  board  oTerruled  the  other  objec* 
tions,  and  /ailed  to  consider  the  challenges.  The  appellee  refused 
to  appear  further,  and  the  board  proceeded  to  dispose  of  the  matter 
without  the  production  of  any  of  the  letters  or  other  artidea  claimed 
to  be  hbefous,  and  without  any  proof  of  their  contents,  and  under* 
took  to  reyerse  the  acquittal,  and  sentenced  Allnutt  to  a  fine  of 
$15^  and  to  two  years'  suspension.  This  bmng  communicated  to  the 
inferior  court,  the  second  respondent  here,  he  was  required  to  demst 
from  any  further  action  as  a  member,  as  it  is  admitted  by  his  local 
society,  which  regarded  the  action  of  the  subsidiary  high  court  as 
illegal,  but  did  not  feel  justified  in  defying  it.  We  are  now  asked  to 
re-instate  him. 

The  Detroit  society  being  a  corporation  under  our  laws,  the  rights 
of  its  membeiB  are  entitled,  in  a  proper  case,  to  protection*    Tha 
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qmoB^tmM  discussed  relate  to  tiie  propmty  of  our  interfermee  in 
tlusoase. 

Under  onr  statutes,  tbe  oorperatkni  in  qnestion  has  the  right  and 
duty  of  determining  the  conditions  of  membership.  This  it  has 
done  by  its  by-laws,  and  we  find  nothing  in  them  which  mitkes 
saoh  membership  subject  to  the  action  of  any  outside  body.  Vie 
subsidiary  high  court  is  not  asn  isoorporaled  body,  under  the  laws 
of  this  State.  One  of  the  objections  raised  to  its  acti<m  here  is 
that  the  rules  of  the  order  require  it  to  become  incorporated.  We 
shall  not  undertake  to  discnss  that  question,  but  there  is  eridently 
much  reason  for  it^  as  it  would  be  contrary  to  tilte  general  legal 
inles  to  aUow  membership  sq  a  corporation  to  depend  on  the  wiU 
or  action  of  an  unincorporated  outside  society.  Whatever  adydnifcages 
may  eiist  in  affiliation  with  other  associations,  the  rights  of  Michi- 
gan corporations  must  be  governed  by  the  laws  of  Michigan,  and 
corporate  privileges  cannot  be  destroyed  in  violation  of  them.  If 
Aere  are  rights  independent  of  those  of  corporators,  they  stand  on  a 
footing  of  their  own.  If  members  see  fit  to  subject  themselves  vol- 
untarily to  arbitration,  it  would  not  be  desirable  for  this  court  to 
uadertalce  to  review  the  action  of  exin^dicial  bodies,  and  intermed- 
dle with  their  action  in  the  course  of  delegated  power.  But  where 
a  corporator  is  deprived  of  valuable  corporate  rights  by  interlar^ 
•noe  to  which  he  has  not  assented,  he  can  call  upon  his  own  corpo- 
ration to  do  him  justice.  In  the  present  case,  if  relator  is  shut  out 
from  hm  corporate  rights,  he  loses  privileges  of  considerate  peonn- 
ifliry  value ;  as  benefits  and  suj^ort  dvrisg  sickness,  and  other  simflar 
aid.  If  these  were  entirely  distinct  from  his  sooial  privileges,  the 
latter  would  be  left  to  the  sooial  forum.  But  whether  joint  or  dis- 
tinot,  we  can  only  look  at  the  case  as  one  where  the  rights  are  of 
tangible  value,  and  determine  them  accordingly.  We  shaH  not^ 
therefore,  discuss  the  mutual  rektiona  of  these  bodies  on  any  other 
basis,  and  we  dildl  consider  the  action  had  agauist  Allnutt  merely  to 
see  whether  it  is  such  that,  by  his  tadt  recognition  of  the  usage  of 
the  order,  he  can  be  held  bound  by  the  proceedings  complained  ot 

It  may  be  foiriy  held  that  no  corporation  can  allow  its  nemfoecs 
fa>  be  disfranclused  for  any  cause,  or  in  any  manner  whidi  it  corid 
Bot  have  adopted  itseU.  All  by-laws  must  be  reasonable,  and  if  not 
so  tk^  are  void.  This  order  professes  to  be  dependent  for  its 
methods  and  usages  on  those  of  an  English  corporation,  which  nniat 
he  ^opposed  sul^ject  to  the  same  common-law  rule  of  reasonable- 
All  by-laws  and  regulations  must  be  construed,  thereforti  on 
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that  prinoiple;   and  so  construed^  the  proceecUiigs  here  are  Texy 
flingiilar. 

Assammg  that  the  society  to  which  relator  belongs  has  accepted, 
as  it  seems  to  have  done,  the  rule  that  a  member  may  be  disciplined 
for  libel  of  another  member,  jet  the  English  rules  expressly,  and  the 
American  rules  by  the  only  implication  which  is  reasonable,  restrict 
the  pnnishment  to  cases  where  the  libel  is  without  any  reasonable 
cause.  It  is  well-settled  common  law  that  the  mere  fact  of  defama- 
tion of  another  member  is  no  cause  of  discipline.  Any  other  doctrine 
would  be  montrous,  and  it  cannot  be  held  that  a  corporation  in  this 
State  shall  deprive  any  member  of  his  rights  unless  he  is  himself 
grossly  in  &ult.  Neither  can  any  one  be  called  on  to  meet  vague 
and  uncertain  charges.  The  charge  here  was  no  charge  at  all,  and 
the  conviction  itself  does  not  show  who  was  de&med,  or  by  what 


Passing  by  other  defects,  which  are,  however,  very  serious^  the 
rules  of  the  order,  assuming  them  to  be  valid,  limit  fines  in  this  class 
of  cases  to  fire  doUars.  Article  21.  The  American  rules  differ  in 
this  from  the  English;  but  neither  code  allows  more  than  one  loim 
of  punishment  to  be  imposed.  Article  24.  Fine,  suspension,  or 
expulsion  may  be  imposed,  but  thesre  is  nothing  in  any  of  the  rules 
allowing  a  double  punishment.  In  the  absence  of  direct  provisions 
to  the  contrary,  it  is  well  settled  that  power  to  give  an  alternative 
sentence  does  not  authorize  a  double  one,  and  that  any  sudii  sentence 
is  void.  Giving  to  the  peculiar  affiliation  shown  here  the  widest 
possible  effect^  and  assuming — ^what  all  parties  have  as8ui^»ed,  f  or  the 
purposes  of  this  proceeding — ^that  the  corporation  hAa  subjected 
itself  and  its  members  to  the  complete  i^nitem  of  the  order,  the  sen^ 
tence  given  is  null  and  void,  and  the  prosecution  itself  entirely  uib- 
authorized.  Had  the  proceedangs  been  properly  instituted,  and  the 
sentence  competent^  we  should  have  declined  to  scrutiniase  what 
might  be  treated  as  resting  on  a  jurisdiction  by  consent.  But  these 
proceedings  disregarded  all  correct  pzinciplee^  and  we  think  it 
proper  to  require  relator^s  restoration,  and,  for  this  purpose,  the, 
writ  must  go  to  the  defendant  corporation,  without  costs^  as  we  are 
satisfied  that  body  has  meant  no  wrong. 

So  far  as  the  other  respondent  is  concerned,  we  do  not  propose  to 
review  its  action  directly,  because  it  is  not  a  body  known  to  the  lav* 
and  the  action  is  void  according  to  its  own  code.  It  is  denied*  oa 
its  own  behalf,  that  this  body  is  a  oorporation,  and,  that,  being«Q^ 
the  appearance  of  Mr.  Lays  amounts  to  nothing,  and  the  Detreit 
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eorporation  must  be  considered  the  only  respondent  whom  we  can 
recognize  as  before  us.  We  hare  looked  into  the  proceedings^ 
because  pertinent  to  the  corporate  action  of  the  legal  respondent, 
and  have  considered  the  arguments  so  ably  presented  in  behalf  of 
the  high  court  It  is  much  to  be  regretted  that  so  much  personal 
bitterness  has  goyemed  parties  who  should  have  been  impartiaL 
No  association  can  hold  together  if  its  authorities  are  not  disposed 
to  respect  the  rights  of  members  fairly  and  in  accordance  with 
impartial  justice. 

The  writ  must  issue,  as  above  suggested. 
Sherwood  and  Morse,  J.  J.,  concurred. 

Champuh,  J.  (dissenting).  I  folly  agree  with  the  chief  justice  that 
no  mandamus  should  issue  against  the  subsidiary  high  court  of  the 
United  States  Ancient  Order  of  Forestera  I  also  think  that  no 
mandamus  should  be  granted  against  the  Court  Oity  of  the  Straits, 
No.  6,664  The  writ  of  mandamus  is  a  discretionary  writ,  and  ought 
neyer  to  issue  when  there  exist  other  adequate  remedies,  or  unless 
ctubstantial  justice  wHl  be  promoted  by  its  enforcement  When  the 
condufflon  is  reached  that  the  subsidiary  high  court  is  not  amenable 
to  this  process,  there  is  no  contention  left.  The  relator  and  the 
Oourt  City  of  the  Straits,  No.  6,664,  are  in  perfect  accord.  It  filed 
an  answer  admitting  all  the  averments  in  relator's  petition  to  be 
true.  It  voted  money  for  relator's  benefit  to  prosecute  his  suit  It 
never  has  carried  into  ejQfect  the  award  of  the  final  arbitrators 
suspending  the  relator,  and  he  has  not  been  suspended  by  the  Court 
Oity  of  the  Straits,  No.  6,664.  If  the  relations  of  the  relator  with 
the  Foresters  have  been  suspended,  it  has  been  done  by  the  volun- 
tary act  of  relator.  So  ftu:  as  the  Oourt  City  of  the  Straits,  No. 
6,664,  is  concerned,  it  appears  that  it  is  willing  and  anxious  to 
restore  the  relator  to  every  right  and  position  which  he  has  lost 
and  consequently  the  writ  of  mandamus  is  entirely  unnecessary, 
for  the  purpose  of  compelling  it  to  do  an  act  which  it  is  willing 
to  do  without  compulsion.  It  is  claimed  that  this  should  be  done 
because  it  is  a  corporation,  and  hence  is  subject  to  be  dealt  with 
as  such.  But  defendant  makes  no  complaint  against  this  body  as 
A  corporation  or  otherwise.  He  has  not  been  amoved  or  deprived 
of  any  of  his  rightu  and  privileges  as  a  corporator  by  any  act  of 
the  corporation.  It  seems  unnecessary  to  say  anything  further, 
although  it  appears  quite  plainly  that  the  relator's  grievance  does 


Digitized  by  VjOOQIC 


1886.]  AUnid  vs.  High  Court  tf  Fin'esUra.  685 

not  arise  out  of  any  act  of  the  corporation.  It  is  possible  that 
there  is  a  legal  corporation  of  the  Court  City  of  the  Straits,  No. 
6,664  That  I  shall  not  attempt  to  determine.  But  if  there  is 
sach  a  corporation,  it  is  one  without  officers  or  by-lawsy  and  none 
of  the  rights  and  priTileges  claimed  by  the  relator  are  deriyed 
from,  or  depend  in  any  manner  upon,  corporate  existence.  These 
all  flow  from  laws,  rules,  and  regulations  of  the  Toluntary  associa- 
tion denominated  the  Ancient  Order  of  Foresters.  His  original 
entry  into  this  order  was  voluntary,  and  under  a  promise  to  abide 
by  the  constitutions,  laws,  and  regulations  of  the  society.  These 
laws  and  rules,  whether  reasonable  or  unreasonable,  do  not  concern 
u&  We  have  no  power  to  declare  them  unreasonable  or  Toid; 
and  nothing  is  plainer  than  that  one  connecting  himself  with  such 
a  Yoluntary  society  must  be  content  with  such  treatment  as  he 
receives  which  does  not  violate  his  person.  He  cannot  proceed 
in  a  court  of  law  to  vacate  or  reverse  their  action,  nor  can  he 
compel  them  to  retain  him  as  a  member  of  their  society  against 
their  wishes.  The  connection  of  the  Court  City  of  the  Straits,  Na 
6,664^  with  the  subsidiary  high  court,  or  with  the  society  of  For- 
esters, is  not  in  virtue  of  the  former  being  a  corporation,  but  by 
virtue  of  a  charter  from  the  latter  court  If  this  charter  should 
be  arrested,  the  corporation  might  not  be  dissolved,  but  the  mem- 
bers belonging  to  the  chartered  court  would  lose  the  rights  and 
privileges  granted  to  it  by  the  charter,  and  would  cease  to  be  mem- 
bers of  any  court  Bestoring  the  relator  to  the  corporation  will  not 
restore  him  to  the  rights,  benefits,  and  privileges  derived  from  being 
a  member  of  a  chartered  court  under  the  subsidiary  high  court 

I  think  the  mandamus  should  be  denied. 
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SUPBEMB  CX)tJKr  OF  INDIANA. 


On  Appeal  fr^m  ike  Spemef  Ckk  OircuH  Court, 


PH(ENIX  FQUS  IN&  CO. 

WILLIAM  a  LAMAR* 

ApToyisi^n  that  otiM«  insurance  proeni^d  without  cDnaetit,  whettieT  valid  or 
not.  shall  render  the  policy  VMd,  is  violated  by  prpcuiiug  another  jMlioy 
witiiout  couB8ut|  though  such  policy  be  also  invalid  aocordiug  to  its  terms 
by  reason  of  other  subsistiaLg  insuraaee. 

BflfrCBELlli,   J» 

This  was  a  suit  by  William  S.  Lamar  a^fsiasttha  Phcaxux  iMsamaoe 
Company  to  recover  for  aft  alleged  loss  by  fire  under  a  policy  of  inaar* 
aDce»  issued  upon  the  property  of  the  former.  The  policy  oontained 
this  condition :  ''If  the  assured  shall  have  or  ehaU  hereafter  make  any 
other  insurance  (whether  valid  or  not)  on  the  property  herein  de^ 
scribed,  or  any  part  thereof^  without  the  consent  of  the  company 
written  hereon,"  this  policy  shall  be  void.  The  insurance  company 
answered  that  the  conditions  «tbove  set  forth  had  been  violated  in 
thisi  that  the  insured  had,  prior  to  the  receipt  of  the  policy  on  which 
suit  was  brought,  accepted  a  policy  of  insurance  for  $500,  covering 
a  part  of  the  property  insured,  which  policy  so  accepted  had  been  is^ 
sued  by  the  Germania  Insurance  Company  of  New  York,  and  whioh 
remained  in  force  at  the  time  that  in  suit  was  taken  out,  and  that  no 
consent  to  this  latter  policy  was  indorsed  on  the  policy  in  suit,  or 
was  otherwise  given.    To  this  it  was  replied  that  the  Germania  pol-- 
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Kj  oontftmed  a  proviakm  aroidi&g  it  in  ease  of  the  exifltence  oi*  sob- 
seqaoit  procurement  of  other  i&Burance  upon  the  property  therein 
described^  unless  ^eciaUj  agreed  to  in  writing  in  or  upon  sooh 
policy,  that  at  the  date  the  Cbnnania's  policy  was  received  the  a»- 
sored  held  a  policy  for  $2,000^  issued  by  the  Home  Insurance  Com- 
paay  of  New  York,  eorering,  and  that  no  consent  by  the  Germania 
had  been  given  to  the  policy  which  the  assured  held  in.  the  Home^ 
and  that  for  that  reason  the  policy  held  in  the  Germania  was,  and 
had  been  at  all  times  invalid  and  void.  Upon  demurrer  this  was 
held  a  sufficient  reply.  A  recovery  was  accordingly  had  for  the 
amount  stipulated  in  the  policy. 

The  reply  it  will  be  observed^  seeks  to  avoid  the  effect  of  the  eoB'' 
dition  against  other  insurance,  by  the  assumption  that  only  such 
other  insurance  as  is  valid  and  enloroeable  ia  within  the  inhibition 
of  the  contract.  Since,  however,  there  is  put  forward  no  claim  of 
mistake,  surprise,  or  other  circumstance  which  would  authorize  a 
modification  of  the  condition,  or  relieve  the  insured  from  its  effect 
the  contract  as  the  i)artieB  have  deliberately  chosen  to  make  it  for 
themselves  must  furnish  the  measure  of  their  rights.  The  inquiry 
must  be,  what  have  the  parties  agreed  to  ? 

In  determining  the  liability  of  insurance  companies,  stipulations 
simSiar  to  that  above  set  out  have  been  the  subject  oi  much  diseue- 
sion  and  not  a  little  contrariety  of  opinion.  There  are  eases  in 
which  the  condition  in  respect  to  further  insurance  is  general,  the 
conventional  phrase  *'  whether  valid  or  not "  being  absent,  which 
proceed  upon  such  a  construction  of  the  contract  as  brings  within 
its  prohibition  only  such  other  insurance  as  is  valid  and  enf oreeaUei 
That  other  insurance  has  been  taken  by  the  insured,  which  at  the 
time  of  the  loss  is  inoperative  or  voidable,  so  that  no  action  could 
be  suceesefuUy  maintained  for  its  recovery,  is  held  in  the  cases  re^ 
ferred  to  not  to  operate  in  avoidance  of  a  policy  containing  the  or- 
dinary stipulation  against  such  further  insurance.  Conspicuous 
among  the  later  cases  which  adopt  this  view  are  the  following : 
Sootherland  vs.  Old  Dominion  Insurance  Company,  31  Grat,  176; 
Insurance  Co.  vs.  Holt,  86  Ohio  St.,  189;  Dahlberg  vs.  St.  Louis  eto. 
Co.,  6  Mo.  App.,  121;  Gee  vs.  Cheshire  etc.  Co.,  55  N.  H.,  65.  To 
the  foregoing  may  also  be  added  Hubbard  vs.  Hartford  Fire  Ina 
Co.,  33  Iowa,  325,  which  in  a  modified  form  holds  the  same  general 
doctrine.  On  the  other  hand,  oases  whi<^  seem  well  supported  in 
reason  proceed  upon  the  theory  that  the  only  purpose  for  which 
provisions  of  the  character  under  consideration  are  inserted  in  poll* 
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oies  iflto  protect  the  insurar  against  the  hazard  oi  overmauraaicei 
by  taking  away  the  motive  which  the  inanred  might  otherwise  have 
for  the  destructicn  of  his  own  property.  Other  insurance  taken 
without  consent,  whether  yalid  or  not»  is  held  to  avoid  the  policy  in 
violation  of  which  it  has  been  taken.  The  assumption  is  that  the 
vigilance  of  the  property  owner  will  be  stimulated  to  guard  against 
loss  by  requiring  him  to  maintain  such  relation  to  the  property  in- 
sured as  that  its  desaiictiou  by  fire  shall  not  inure  to  his  pecuniary 
benefit. 

Such  being  oonleseedly  the  purpose  of  the  contracti  it  is  not  per* 
ceived  how  its  object  is  in  any  degree  promoted  by  the  conclusion 
that»  notwithstanding  the  insured  may  have  intended  to  secure  over- 
izisurance»  and  may  have  firmly  believed  he  had  succeeded  in  doing 
so,  it  is  only  when  the  attempt  is  actually  successful  that  the  pro* 
hibitory  condition  is  operative.  It  might  be  said  with  much  reason 
that  such  9k  construction  defeats  the  purpose  of  the  provision,  and 
renders  it  practically  nugatory* 

Moreover,  to  hold  that  only  suoh  other  insurance  as  is  not  void^ 
and  cannot  be  avoided  by  extraneous  facts,  is  within  the  prohibition 
of  the  contract,  affords  the  opportunity  for  the  anomalous  spectacle 
of  an  insured  avoiding  the  effect  of  apparent  overlnsurance  and 
compelling  payment  of  one  policy  by  exhibiting  his  own  turpitude 
in  obtaining  another. 

It  is  held  in  some  cases  that  subsequent  or  further  insurance, 
created  by  policies  which  are  totally  void,  is  no  obstacle  in  the  way 
of  a  recovery  on  the  policy  on  which  the  claim  is  made  :  Bising 
Sun  In&  Co«  vs.  Slaughter*  20  Ind.,  62U  I^  however,  such  policies 
are  voidable  only  for  some  breach  of  condition  for  which  the  insurer 
might  avoid  them,  they  are  within  the  prohibition  against  farther 
insurance  :  Funk  vs.  Minnesota  etc,  Ins.  Ass'n,  29  Minn.,  H47;  &  c, 
13  N.  W.  Rep.,  164;  Baer  vs.  Phoonix  In&  Ca,  4  Bush.,  242;  Suggs 
vs.  Liverpool  etc  Co.»  9  Ins.  Law  Journal,  657;  Landers  vs.  Water- 
town  Ins.  Co.,  86  N.  T.,  414;  Bigler  vs.  In&  Co.,  22  N.  T.»  402; 
Lackey  v&  Oeorgia  Ins.  Co.,  42  Oa.,  459;  David  vs.  Hartford  etc 
Co.,  18  Iowa,  69;  Carpenter  vs.  Providence  etc  Co.,  16  Pet.,  495* 

It  isi  howevar,  not  necessary  for  us  to  determine,  or  further  inti-> 
mate  an  opinion  upcn  the  proper  construction  of  a  policy  which  sun* 
ply  stipulates  that  other  insurance  taken  without  the  consent  of  the 
insurer  shall  render  the  policy  void.  It  may  well  be  presumed  that 
the  prevailing  uncertainty  and  contrariety  of  opinion  on  that  subject 
was  the  efficient  cause  for  introducing  into  the  poUcy  sued  on  the 
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phrase  which  distingnishes  it  from  the  policies  inyolved  in  the  cases 
referred  to.  The  contract  is  that  other  insurance,  "  whether  valid 
or  not/*  taken  without  the  written  consent  of  the  insurance  compa^  j 
shall  render  the  policr  void.  It  was  thus  agreed  that  the  validity 
or  invalidity  of  other  insurance,  taken  without  the  written  consent 
of  the  insurer,  should  not  be  the  subject  of  future  contest.  Any 
contract  of  insurance  so  held  or  accepted,  was  to  render  the  policy 
in  suit  void.  This  agreement  was  not  against  pubhc  policy,  nor  pro- 
hibited by  law.  So  far  as  it  appears,  it  was  with  a  full  comprehen- 
sion of  its  terms  deliberately  entered  into.  It  is  therefore  to  have 
effect  according  to  its  plain  and  obVious  meaning  :  Northwestern 
etc  Co.  vs.  Hazlett,  105  Ind.,  126;  s.  a,  4  N.  E.  Eep.,  582;  Conti- 
nental In&  Co.  vs.  Hulman,  92  HI.,  145;  Liverpool  etc  Co.  vs.  Yer- 
dier,  35  Mich..  395. 

So  far  as  appears,  the  policy  in  the  Germania  Insurance  Company 
was  regarded  both  by  the  insurance  company  which  issued  it  and 
the  assured  as  being  valid  and  in  force  at  the  time  the  policy  in  suit 
was  accepted,  as  weU  as  when  the  loss  occurred.  Whatever  we 
might  conclude  in  respect  to  the  ordinary  condition  concerning  fur- 
ther insurance,  we  are  clear  that  where  the  parties,  as  in  the  case 
before  us,  had  stipulated  in  their  contract  that  other  insurance, 
"whether  valid  or  not,''  shall  avoid  the  policy,  the  effect  of  such  a 
stipulation  cannot  be  avoided  by  showing  that  the  prohibited  insur- 
ance was  invalid.  As  applicable  to  a  policy  embracing  a  condition 
of  that  description  this  general  principle  may  be  stated :  If  th^ 
prohibited  policy  held  or  received  by  the  insured  is  in  and  of  itself 
invalid  and  void,  so  that  it  in  fact  constitutes  no  contract  of  insurance 
it  will  not  affect  the  validity  of  that  under  which  the  claim  for  in- 
demnity is  made;  but  if  to  avoid  it  requires  the  production  of  facts 
extraneous  to  the  policy,  it  will  be  within  the  condition  against  fur- 
ther insurance  and  unless  consented  to,  will  render  the  other  voida- 
ble. We  are  thus  led  to  the  conclusion  that  the  court  erred  in 
overruling  the  demurrer  to  the  reply. 

A  further  question  arising  upon  the  evidence  is  suggested,  but  as 
upon  the  facts  disclosed,  it  cannot  be  material  in  view  of  future  con- 
siderations that  we  decide  it  without  considering  that  question,  the 
judgment  is  reversed  with  costs,  vrith  directions  to  the  court  below 
to  sustain  the  demurrer  to  the  second  paragraph  of  reply,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 

vol.  XV,-44»  • 
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SUPBEME  COUBT  OP  VEEMONT. 
Gene&al  Tebm,  UiLT,  1886. 


CONTINENTAL  LIFE  INS.  CO; 

CUBRIER* 

A  bill  in  eqaity,  brought  to  restrain  the  oolleotion  of  a  judgment,  will  be  dis- 
missed, when  every  question  involved  was  litigated  iu  the  suit  at  law, — 
the  pleadings  permitting  it,  and  tjie  evidence  the  same,  except  more  in 

Bill  in  chancery,  heard  on  a  master's  report,  March  term,  1885, 
Washington  County,  Powers,  Chancellor.  Bill  dismissed.  John 
Carrier  vs.  Continental  Life  Ins.  Co.  is  reported  in  57  Yi,  496. 
That  case  was  an  action  of  assumpsit  brought  upon  the  same  policy 
of  insurance  which  is  the  subject-matter  of  this  litigation. 

In  that  case  the  defendant  pleaded  the  general  issue,  tender,  and 
offset  The  policy  was  dated  November  14, 1865,  and  was  issued 
upon  the  life  of  Sarah  M.  Currier,  wife  of  said  John  Carrier. 

The  policy  was  issued  upon  the  "  half-note  plan.^  The  exceptions 
in  the  action  at  law  state:  ''  The  defendant  offered  in  evidence  said 
four  promissory  notes,  which  are  referred  to  and  made  a  part  hereol 
After  the  testimony  was  dosed  Che  defendant  asked  the  court  to 
rule  that  plaintiff  could  not'  recover,  for  the  reason  that  the  plaintiff 
had  not  alleged  or  proved  an  insurable  interest  in  the  hfe  of  Sarah 
M.  Currier;  but  the  court  refused  to  so  rule,  to  which  ruling  the 

•  Opinioa  iU«d,  Jalr  d,  U80.— Beporkad  by  ^otua  H.  Seater,  K«4.,  oi  the  Muntpelter  bM.         ' 
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ddfendant  excepted.  !the  6oiirt  directed  a  verdict^  fito  forma,  thai 
the  pUintiff  recover  of  the  defendant  the  amount  of  said  policy  lead 
the  amount  of  said  noted,  in  accordance  with  the  statements  and 
computations  by  Mr*  Hinkley,  to  whioh  the  defendant  excepted. '^- 

The  judgment  below  was  affirmed  by  the  supreme  courts  l!he 
master  found  in  this  proeeeding  in  part  as  foUows:-^ 

*' As  before  stated  the  sum  of  |554.12>  by  defendant  seut  to  orator 
by  express  as  aforesaid^  included  the  interest  to  November  15)  1870> 
upon  all  of  defendant's  notes  held  by  oraton  Defendant  never  paid 
aJugr  more  interest  on  his  notes  unless  he  was  entitled  to  dividends 
which  should  have  been  applied  to  the  extinguishment  Of  interests 

'  The  policy  matured  by  the  death  of  Sarah  M.  Currier  on  the  3d 
dky  of  Februaxy»  188ii.  In  June,  1882,  orator  seht  the  defendant  a 
check  for  the  sum  of  12,677*91,  being  the  amount  orator  claimed 
defendant  Was  entitled  to  receive,  which  amount  was  the  face  of  the 
policy  without  dividends  less  the  amount  of  defendant's  four  out- 
standing notea  Defendant  refused  to  receive  said  check  in  pay* 
ment  of  the  policy  and  returned  the  same  to  the  orator,  and  sooSk 
after  commenced  his  action  at  law  upon  said  policy  in  Washington 
County  Court  agamsi  the  orator,  which  suit  was  made  returnable  to 
the  March  term,  1883,  of  said  court,  and  was  continued  and  tried  at 
the  September  term  of  the  same  year  before  a  jury.  In  that  case , 
the  plaintiff  claimed  to  recover  the  sum  insured  in  and  by  said  pol-^ 
icy,  less  the  amount  of  said  notes  after  applying  thereon  dividends 
which  he  then  and  now  claims  Were  voted  by  orator's  board  of 
directors,  and  which  defendant  claims  have  been  paid  to  other 
policy-^holders«  Defendant  obtained  a  verdict  and  judgment  thereon 
for  aU  he  daimed'* 

December,  1883,  the  company  changed  its  dividend  plan  to  what 
is  called  the  "  contribution  plan;"  by  which  plan  the  poUcy-'holder  is 
aQowed  as  a  dividend  the  amount  contributed  by  his  policy  to  the 
surplus,  as  near  as  can  be  ascertained. 

It  is  claimed  by  orator  that  defendant  is  not  entitled  to  divi-^ 
dends  because  he  failed  to  pay  the  interest  in  advance  on  his  notes 
after  November  15,  1870%  In  reopect  to  this  claim  it  is  found  that 
defendant  understood,  when  he  made  application  for,  and  when  he 
received  this  policy  on  the  half-note  plan,  that  he  would  be  required 
to  pay  the  interest  in  advance  upon  his  notes,  and  for  five  years  he 
did  so  pay  the  interest. 

The  orator  never  in  any  of  its  circulars^  or  in  any  other  manner, 
informed  defendant;  or  any  other  policy-holder,  that  failure  to  pay 
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interest  on  notes  giren  for  premiiuns  or  any  part  thereof  would  be 
deemed  a  forfeiture  of  right  to  di^end&  No  rote  was  ever  passed 
to  that  effect  by  said  board  of  directors,  nor  was  there  any  by*law  t9 
that  effect 

Defendant  claims  that  he  i«  entitled  to  dividends  more  than  suffi- 
cient to  cancel  all  hiterest  on  his  notes*  It  is  claimed  that  the  jadg-* 
ment  in  the  snit  at  law  in  Washington  County  court  affirmed  by  the 
supreme  court  constitutes  a  bar  to  this  suit.  In  req>oct  to  this 
claim  it  is  found;  That  the  same  evidence  was  belore  the  jury  in 
that  suit  as  wae  belore  the  master  in  this  cause,  varying  only  id 
detaiL  A  copy  of  the  former  ease^  as  presented  to  the  supreme 
court,  and  a  copy  of  the  stenographer's  transcript  of  the  testimony, 
and  the  plaintiff's  (now  defendant's)  brief  was  before  the  master, 
and  the  same  are  herewith  returned  and  referred  to^  In  the 
former  case  the  daims  of  the  parties  were  the  same  as  made  in 
this-  case.  The  testimony  was  substantially  the  same,  except  thai 
before  the  master  the  matter  was  gone  into  more  in  detaiL  The 
orator's  principal  witness  before  the  master  was  H.  K  Moriey, 
actuary  of  the  orator;  he  was  also  a  vdtness  in  the  ease  at  law 
above  referred  to  and  orator  had  full  opportunity  to  inquire  of 
him  in  respect  to  any  matter  deemed  material  to  the  issue.  Bui 
orator  claims  that  the  subject-m«itter  of  this  litigation  is  adapted 
only  to  a  court  of  equity,  and  that  orator  in  a  court  of  law  could 
not  avail  itself  and  have  the  fuU  benefit  of  its  defense. 

In  the  trial  of  the  former  suit  the  (now)  defendant  did  not 
claim  either  in  county  or  supreme  court  that  orator  waa  noi 
entitled  in  a  court  of  law  to  the  fuU  benefit  of  the  facts  in  the 
case.  Some  time  b^ore  the  trial  in  county  court,  the  plaintiff  in 
said  cause  (defendant  in  thia  cause)  gave  notice  to  the  defendant 
(orator  in  this  cause)  in  the  words  following:  ''To  C.  W^  Porter, 
attorn^  of  the  Ck>ntinental  Life  Insurance  Company.  On  the  trial 
of  the  cause  of  John  Currier  vs.  Continental  Life  Insurance  Com- 
pany, you  are  hereby  notified  to  produce  all  of  the  records  of  said 
company  which  show  or  tend  to  show  each  and  all  dividends 
allowed,  or  votes  of  said  company  on  each  and  all  polidea  which 
it  has  issued  from  the  14th  November,  1865,  to  the  first  day  of  JaiK 
nary,  1882^  And  said  company  is  also  hereby  notified  to  produce 
the  aforesaid  records — all  of  them — at  the  trial  aforesaid,  for  the 
use  of  the  plaintiff."  The  records  referred  to  in  said  notice  were 
not  xxroduced  in  the  case  at  law,  but  were  produced  before  the 
master. 
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Since  1877  no  dividends  have  been  paid  fco  siookbolders  upon  the 
eapiial  stock  of  the  company;  prior  to  that  time  dividends  were  paid 
annually  to  the  stockholders,  varying  from  2  to  8  per  cent,  but 
npon  what  amount  of  stock  or  whether  the  same  was  paid  in 
fiftock  or  otherwise  did  not  appear  in  evidence." 

The  bill  was  brought  to  restrain  the  collection  of  the  judgment 
^rendered  in  the  suit  at  law.  It  "was  claimed  that  the  defendant 
was  not  entitled  to  dividends. 

G  W.  PoBTEB,  for  (he  Orator 

This  suit  was  brought  to  restrain  the  collection  of  the  judgment 
against  the  orator  specified  in  the  master's  rex>ort»  and  for  an 
adjudication  that  the  defendant  was  not  entitled  to  have  the  sums 
claimed  as  dividends  applied  toward  the  payment  of  the  notes  given 
lor  premiums^  upon  equitable  grounds. 

Hie  orator  has  equitable  rights,  not  cognizable  in  a  court  of  law, 
which,  in  a  court  of  equity,  i^ould  prevent  such  an  adjudication  as 
was  made  in  the  suit  at  law:  Stoiy  Eq.  Jur.,  Sec,  1,573;  Dunham  vs. 
Downer,  81  Vt,  249. 

It  was  inequitable  to  allow  a  mortuary  dividend  upon  the  defend- 
ant's policy,  when  none  have  been  allowed  by  the  company  in  settle- 
ment of  policies  since  1870. 

No  dividends  have  ever  been  allowed  or  declared  on  paid-up  policies 
whose  holders  have  failed  to  pay  interest  on  their  notes;  and  the 
holder  of  this  policy  should  stand  no  better  than  his  f ellowa 

By  non-payment  of  interest  on  notes,  in  violation  of  bis  contract, 
the  defeniant  forfeited  the  right  to  dividends.  The  company  has 
never  paid  nor  declared  dividends  on  policies  whose  holders  had 
not  paid  interest  on  their  notes. 

8.  C.  Shubtleff,  for  Defendant 

The  judgment  in  the'  suit  at  law  is  a  bar.  The  evidence,  the 
issues,  and  the  parties  are  substantially  the  same :  Tyler  vs.  Hamerly, 
44  Conn.,  419;  Bellows  vs.  Stone,  14  N.  H.,  208;  Bank  v&  Burnet 
Mfg.  Co.,  38  N.  J.,  486;'Windfield  vs.  Bacon,  24  Barb.,  154;  Savage 
va  Allen,  54  N.  Y.,  453;  Briggs  vs.  Shaw,  15  Yi,  78;  Fletcher  vs. 
Warren,  18  Yt,  45;  Day  vs.  Cummings,  19  Yi,  496;  Dunham  v& 
Downer,  31  Yt,  260;  Truly  vs.  Wanzer,  5  How.,  141;  Creath  va  Sims, 
5  How.,  192;  Walker  vs.  Bobus,  14  How.,  584;  Smith  vs.  Mclver,  9 
Wheat,  632;  Henderson  vs.  Huckley,  17  How..  443;  Ayard  Yalan- 
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eia,  39  Q^y  292;  Ducan  tb,  Jxjojx^  3  Jolm.  Ch^  8S6;  Foster  Bank» 
17AKie92. 

Taft,  J. 

Eveiy  question  in  tbia  ^ase  wais  litigate^  ii^  th^  auit  at  law.    Tho 
pleadings  pemitted  it;  tl;e  evidence  ^aa  the  same,  varjing  onlj  bj 
eii)g  more  in  detail  in  this  cause.    The  oaae  hawig  been  oni» 
djadicated  this  bin  was  properly  dismissed.. 

Pooina  affin&dd  and  oawa  remanded. 
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SUPREME  COURT  OP  INDIANA. 


Appealed  from  the  Marrwn   Co.  Superior  Court 


NATIONAL  BENEFIT  ASSOCIATION  of\ 

Indianapolis. 

MINNIE  GRAUMAN  * 

An  ayerment  of  notioe  and  prooft,  according  to  the  requiremAnt  of  the  certiA 

cate,  18  safficient. 
An  averment  of  death  from  apoplexy  caased  by  bodily  injuries  dne  to  a  UM  i% 

safficient  averment  of  death  ttom  bodily  injuries  of  which  there  is  some 

visible  sign,  and  not  from  disease,  where  the  particular  facts  are  detailed. 
The  burden  of  proof  in  case  of  alleged  breach  of  warranty  in  the  application 

is  on  the  company. 

MiTCHXLLy   J. 

This  action  was  brouglit  by  Miimie  Oraoman  on  a  certificate  of 
membership  issued  by  the  National  Benefit  Association  of  Indianap< 
olis  to  Isadore  Grauman.  It  was  stipulated  in  the  certificate  that 
the  sum  represented  thereby  should  not  exceed  $5,000,  which  sum 
was  to  be  paid  to  Minnie  Orauman  within  sixty  days  after  the  re- 
ceipt of  satisfactory  proofs  that  Isadore  Grauman  had  sustained, 
during  the  continuance  of  his  membership,  bodily  injuries,  effected 
through  external,  violent,  and  accidental  means,  which  had  occa- 
sioned his  death  within  six  months  from  the  happening  of  such  in- 
juries. To  each  of  the  two  paragraphs  of  the  complaint  a  separate 
demurrer  was  overruled.    This  ruling  was  assailed  on  two  grounds. 

It  is  said  the  complaint  is  insufficient  because  it  is  not  averred  in 
either  paragraph  that  satisfactory  proof  of  the  death  of  Isadore 
Grauman  was  furnished  sixty  days  before  bringing  the  suit    It  is 

«  DMUion  rendered,  May  36.  IMS. 
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averred  in  each  paragraph  of  the  complaint,  substantiaUj,  that  on 
the  28th  day  of  April,  1882,  upon  a  blank  famished  by  the  assodA- 
tion  for  that  purpose,  notice  in  writing  was  furnished  of  the  injury 
and  death,  and  that  thereafter,  at  the  request  of  the  association, 
other  proofs  and  notice  were  furnished  which  were  to  be,  and  were 
substituted  in  place  of  the  notice  and  proof  originally  forwarded. 
Coupled  with  the  further  averment  which  follows,  to  the  effect  that 
the  defendant  has  wholly  failed  and  still  fails,  and  refuses  to  comply 
^with  the  terms  and  conditions  of  the  certificate  on  its  part,  by  re* 
fusing  to  p^y,  the  averment  is  sufficient.  It  should  have  been 
averrad  explicitly  that  notice  and  proof  had  bean  made  sixty  days 
before  the  commensement  of  the  suit,  or  that  the  plaintiff  had  per- 
formed all  the  conditions  on  her  part  jto  be  performed.  An  attempt 
was,  however,  made  to  aver  notice  and  proof  according  to  the  re- 
quirements of  the  ^contract,  following  which  it  is  charged  that  the 
defendant  was  then  in  default  for  not  having  paid  according  to  the 
conditions  of  the  certificate.  As  the  defendant  could  not  have  been 
in  default,  in  the  absence  of  such  proof  as  the  contract  stipulated 
for,  the  inference  necessarily  arises  that  the  proof  furnished  was 
such  as  the  certificate  required. 

The  other  objection  urged  against  the  complaint  is  that  it  fails  to 
fi^yer  that  the  death  of  Isadore  Orauman  did  not  result  from  diitease. 
It  was  stipulated  in  one  of  the  printed  conditions  annexed  to  tiie 
certificate  of  membership  that  the  benefits  of  the  certificate  should 
not  extend  to  any  case  in  which  there  were  no  symptoms  or  visible 
sign  of  bodily  hurt,  nor  to  any  case  in  which  death  or  disability 
shouU  occur  in  consequence  of  disease.  We  agreed  that,  in  order 
to  recover,  death  must  have  occurred  within  the  limits  of  the  risk  as- 
sumed by  the  contract.  The  condition  ^bove  mentioned  limited  the 
risk  to  a  case  of  death  proximately  capsed  by  physical  injuries  of 
which  there  should  be  some  visible,  external  sign.  It  excluded  liar 
bility  in  case  death  resulted  from  disease  or  bodily  infirmity.  The 
complaint,  however,  made  a  case  within  tl^e  rule  above  stated.  It  is 
averred  in  both  paragraphs  that  the  assured  sustained  certain  bodily 
injuries  which  were  occasioned  by  two  separate  falls,  the  effect  and 
results  of  which  are  minutely  described.  The  injuries  were  in  part 
external  and  visible.    They  resulted  in  apoplexy  and  death. 

The  averments  leave  no  room  to  doubt  that  death  resulted  from 
bodily  injury,  and  not  in  consequence  of  disease.  The  fall  and  in- 
jury upon  the  head  may  have  resulted  in  apoplexy.  That  the  injury 
resulting  from  the  fall  produced  a  condition  aptly  designated  by 
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that  name  did  not  render  it  any  less  the  cause  of  death  :  Terre 
Haute  and  Indianapolis  R  R  Co.  vs.  Buck,  96  Ind.»  346. 

Conceding  all  that  is  said  in  respect  to  the  necessity  of  showing, 
as  a  condition  precedent  to  a  right  of  recovery,  that  death  was  not 
the  result  of  disease,  we  are  nevertheless  constrained  to  hold,  since 
the  particular  facts  are  averred  which  show  the  physical  injuries 
sustained  by  the  assured,  and  that  death  resulted  therefrom,  that  the 
idea  is  thereby  efiectaally  excluded  that  death  oould  have  resulted 
in  consequence  of  disease.  The  demurrer  to  the  complaint  was 
properly  overruled. 

In  the  certificate  of  membership  it  was  stipulated,  in  effect,  that 
any  statements  made  by  the  assured  {n  his  written  application  were  to 
be  considered  as  warranties  that  such  statements  were  in  all  re- 
spects true.  The  court  instructed  the  jury  that  the  burden  of 
proving  any  of  the  statements  or  warraniies  &U8  made  untrue 
was  on  the  defendant  For  the  appellant  it  is  argued  that  in  so  in- 
sjbructing  the  j^iry  the  court  erred.  In  the  recent  case  of  Northwest- 
(vpi  M)itui|I  InsuraQce  Co.  vs.  Hazelett  ^105  Ind.,  126,  &  c,  4 
Northeastern  Reporter,  page  582),  we  had  ocoamon  to  consider  the 
(|uestio|i  thus  made.  Following  the  decision  in  the  case  pf  John 
Hancock  Ina  Co.  vs.  Daly  (65  Ind.,  6),  and  the  other  authorities 
cited,  our  conclusion  was  that  the  burden  of  proof  in  like  oases  was, 
as  the  court  instructed,  on  the  defendant. 

The  appellant  also  complains  that  the  court  erred  in  refusing  to 
give  an  instruction  asked  pn  its  bjehalf.  Upon  consideration  of  the 
instruction  refused,  ai^d  an  examination  of  the  concise  and  carefully 
prepared  instructions  given  by  the  court  of  its  own  motion,  it  ap- 
pears that  there  is  nothing  material  to  the  ojise  embraced  in  that  re- 
fusepl  which  was  not  adequately  covered  by  those  given.  There  was 
therefore  po  ^rror  in  ^e  refusal  of  the  court  to  give  the  instruction 
referred  to. 

Finally  it  is  argued  at  great  length  and  with  much  plausibility, 
that  the  ipotion  for  a  new  trial  sjhould  have  been  sustained  because 
tiie  verdict  was  not  (Sustained  by  sufficient  evidence.  Whatever 
view  may  be  entertained  as  to  the  weight  or  preponderance  of  the 
evidence,  it  is  not,  as  indeed  it  could  not  well  be  denied  that  there  is 
spme  evidence  ^hich  strongly  tends  to  sustain  the  verdict.  This 
being  the  oase,  the  conclupion  roAched  by  the  court  and  jury  at  the 
trial  cannot  be  disturbed  here.  The  judgpent  should  be  affirmed 
with  ooite. 

Judgment  affirmed. 
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SUPREME  OOUBT  OF  IOWA, 


DONNELLY 

CEDAR  RAPIDS  INS  00*j 

The  applioatloQ  was  signed  in  blank  by  tbe  ingnred  and  dfterwarda  filled  up 
by  tlie  soliciting  agent  who  was  fdmished  with  blank  applications  by  the 
company.  The  application  was  a  warranty  and  according  to  the  statute 
of  Iowa  a  copy  was  indorsed  on  the  policy.  The  agent  had  no  power  to 
bind  the  company  by  contract. 

HMy  That  the  insured  was  not  responsible  for  fislse  answers  in  the  applioa- 
tion. 

DsikooK  &  Smith,  fw  Jppellani. 

Wolf  &  Ijanbt  and  Putt  k  Oabb,  for  Appdlee. 

SB£VJ£B8^  J, 

The  property  insured  consisted  of  a  house,  and  certain  personal 
property  therein.  The  application  for  the  policy,  which  was  signed 
by  the  plaintiff,  contained  certain  statements  which  were  made  war- 
ranties, and  among  which  were  the  following  :  That  the  house  was 
of  the  cash  value  of  $8,000,  and  that  it  was  btiilt  in  1872;  and  cer- 
tain additions  thereto  ^ere  constructed  in  1880;  and  that  there  w«i8 
$500  insurance  in  another  company  on  the  personal  property.  The 
jury  found  specially  that  the  Tfdue  of  the  house  was  $2,000,  and 
that  it  was  originally  constructed  in  1844,  and  rebuilt  in  1866  or 
1866,  and  the  additions  at  a  later  date.  It  is  not  claimed  there  was 
any  insurance  in  another  company.  Under  these  findings,  it  must 
be  conceded  that  the  foregoing  statements  were  feJse.  The  jury 
further  found  specially  that  the  plaintiff  signed  "  the  application  in 
blank,  and  left  it  with  the  agent,  Hersey,"  and  that  the  latter  filled 
*'  up  the  application,  and  wrote  out  the  answers  to  the  questions  con- 

*  Deolsioa  rsadersd,  iuae  31, 1S80. 
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tained  therein,  basing  the  same  on  his  own  investigation  and  knowl- 
edge.**  The  only  evidence  tending  to  show  the  power  and  authority 
*  of  the  agent  was  contained  in  the  certificate  of  agency;  and  that 
empowered  him  to  "solicit  applications  for  insurance,  *  *  * 
and  forward  the  same,  together  with  the  entire  consideration  there* 
for,  whether  in  notes  or  money,  to  the  secretary  of  the  company/* 

1.  Counsel  for  appellant  insist  that  the  application  is  a  part  of 
the  contract,  and  that,  as  it  is  in  writing,  any  eTidence  which  tended 
to  contradict  or  vary  it  in  any  material  respect  was  inadmissible; 
and  it  is  further  contended  that,  as  the  statements  in  the  application 
are  false,  the  plaintiff  cannot  recover.  On  the  other  hand,  counsel 
for  the  apx>ellee  contend  that  the  plaintiff  is  not  bound  by  false 
statements  in  the  application,  for  tiie  reason  that  he  never  made 
them;  but  that,  as  to  the  defendant,  they  must  be  regarded  as  true, 
because  they  were  written  and  made  by  its  own  agent,  when  acting 
within  the  apparent  scope  of  the  authority  with  which  he  was  vested. 

It  will  be  conceded  that  the  agent  was  a  soliciting  agent  only, 
and  that  he  had  no  power  to  bind  the  defendant  by  any  contract  he 
might  make.  But  he  made  no  contract.  All  that  he  did  was  to  so- 
licit insurance,  and  fill  up  a  blank  application  furnished  him  by  the 
company.  Where  an  insurance  company  appoints  an  assent  to  so- 
licit insurance,  and  famishes  him  with  blank  applications,  it  must  be 
assumed  that  he  is  vested  with  the  power  to  fill  up  the  application  in 
accordance  with  the  information  furnished  him  by  the  applicant; 
and  such  is  the  usual  practice.  For  this  purpose  he  is  the  agent  of 
the  company,  and  if  instead  of  obtaining  the  requisite  information 
from  the  applicant,  he  obtains  it  from  others,  or  fills  up  the  applica- 
tion in  accordance  with  his  own  knowledge  and  information,  and 
thereon  a  policy  is  issued  and  delivered  by  the  company,  and  the 
premium  paid  by  the  applicant,  the  company  is  bound  by  the  state- 
ments in  the  application,  and  the  insured  is  not,  in  the  absence  of 
fraud.  It  wiU  be  conceded  that  the  defendant,  when  it  issued  the 
policy,  believed  that  the  plaintiff  bad  furnished  the  information  con- 
tained  in  the  application,  and  that  if  it  had  known  the  facts,  it 
would  not  have  entered  into  the  contract  of  insurance.  But  this  is 
immaterial,  because  the  deception  was  practiced  by  its  own  agent, 
and  net  by  the  plaintifil  The  foregoing  views  are  sustained  by 
Bartholomew  vs.  Merchants'  Ins.  Co.,  25  Iowa,  507;  Hingston  vs 
JStna  Ins.  Co.,  42  Iowa,  46;  and  Boetoher  vs.  Hawkeye  Ins.  Oo«,  47 
Iowa,  254. 
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Couxusel  are  mistaken  in  the  assumption  that  parol  evidence  was 
introduced  for  the  purpose  of  contradicting  the  written  contract. 
The  force  and  effect  of  the  statements  in  the  application  are  in  no 
respect  impaired,  but,  under  the  circumstances  disclosed  in  cTidence, 
the  defendant  is  estopped  from  settin^i^  up  their  falsity  as  a  defense 
to  this  action.  It  therefore  follows  that  the  instructions  aske  J  bj 
the  defendant  were  properly  refused,  and  those  given  by  the  court 
hearing  on  the  question  under  consideration  we  deem  to  be  sub- 
fltantiallT  correct 

2.  We  understand  it  to  be  insisted  the  evidence  shows  that  the 
AppHcation  was,, at  least  partially,  filled  up  by  the  agent  in  the  pres- 
^ice  of  the  plaintiff  and  in  accordance  with  information  furnished  by 
him,  and  that,  therefore,  the  &idmg  of  the  jury  is  against  the  evi- 
dence in  this  respect  We  have  read  the  evidence  with  care,  and 
deem  it  sufficint  to  say  that  we  cannot  interfere  vrith  the  special 
findings.  Section  2  of  chapter  211  of  the  Laws  of  1880  (i^iiller's 
Code,  299)  provides,  when  any  policy  of  insurance  is  issued  or  re- 
newed, the  company  shall  indorse  thereon  a  true  copy  of  the  applica- 
tion, but  that  the  omission  to  do  so  shall  not  render  the  policy 
invalid.  If»  however,  the  company  neglects  to  do  so,  it  shall  be  pre- 
<3luded  from  pleading  or  proving  such  application,  or  the  iaHeaty 
thereof;  and  the  assured  shall  not  be  required,  in  order  to  xecover, 
io  plead  or  prove  such  application,  but  may  do  so  at  his  option. 

A  copy  of  the  application  was  attached  to  the  policy  in  question, 
and  therefore  counsel  for  the  appellant  insist  that  the  plaintiff  was 
bound  to  know  what  representations  were  contained  in  the  appl^e*- 
tion;  and  as  the  same  were  false,  and  as  he  failed  to  notify  the  oom- 
psny  of  such  falsity,  that  be  s  now  estopped  from  relying  on  the 
fact  that  he  signed  the  applieation  in  blank,  and  had  no  knowledge 
of  the  representations  therein  made.  In  our  opinion,  the  statute 
should  not  be  so  construed,  for  the  reason  that,  in  order  to  recover, 
the  aBBured  is  not  required  to  jn^ove  that  the  statements  therein  con- 
tained are  true.  This  being  so,  he  was  not  required,  nor  had  he 
any  occasion,  to  examine  the  copy  of  the  application  indorsed  on  the 
poliey. 

The  view  taken  of  this  case  vMiders  it  unneoessary  to  consider 
several  errors  discussed  by  ooimsel,  and,  in  our  opinion,  the  plaint- 
liff,  under  the  special  findings  of  the  jury,  was  dearly  entitled  to  re- 
cover, and  no  prejudicial  error  was  ooamlttsd  by  tibe  oourt. 

Affirmed. 
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SOTEEME  COURT    OP  VERMONT. 


STATE 

t'8. 

BIRAM  L.  HOVER.*  i 

An  infotmation  under  the  fltntiitej— Kcr.  46  Sec.  d,  A<5t4  df  1884  ;  H.  L.  de<S« 
8,6i5,— charging  an  agenfe  with  receiving  risks  for  insurance  in  behalf  of  a 
foreign  insurance  company,  which  has  not  complied  wiih  the  statute,  is 
bad  on  demurrer,  unless  the  name  assured  is  alleged. 

ItifOrmatioii  filed  by  the  Staters  attorney  in  the  municipal  court 
tor  the  village  of  Bennington,  Julji  1886.  The  respondent  filed 
a  demurrer,  which  ytBa  oterruled.  It  Was  al!egod  in  the  mforma- 
tion  that  the  respondent  "  did  solicit  or  receite  a  risk  or  application 
for  insurance,  as  agent  for  the  American  Mutual  Life  aUd  Accident 
Association  of  South  Bend  in  the  State  of  Indiana^  a  corporation  oi' 
insurance  company,  established  by  the  laws  of  the  State  of  Indiana, 
and  not  authorized  to  do  business  in  the  State  of  Vermont^  and  did 
then  and  there  receive  money  of  value  for  such  insurance  by  the 
said  American  Mutual  Life  and  Accident  Association,  contrary  to 
the  form/  force  and  effect/'  etc« 

Section  3  of  the  acts  of  1884,  iSf  ''1^  Any  person  oe  agent  for  an 
insurance  *  *  *  *  company,  which  has  not  eomplied  with  the  re« 
qturements  of  sectioii  one  of  this  act,  shall  Solicit  or  receive  a  risk  or 
application  for  insuranccy  or  receives  money  or  value  for  such  insure 

■M 

«  OpiBioB  Sled,  If aj  S9,  lSM.~SeporiMl  br  Jokn  H.  Stnter,  of  the  lloiitopeLer  BMr« 
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ftnoe  bjr  such  compttij  ^  ^  ^  '^  ^  he  shall  be  subject  to  a  fine  of 
not  less  than  one  hundred  doUara" 

State's  Attobniy,  for  the  State* 

In  indictments  and  oomplaints  for  misdemeanors  created  b; 
statute  it  is  sufficient  to  charge  the  offense  in  the  words  of  the 
statute:  State  vs.  Paddocki  24  Yt,  315.  The  information  sets 
forth  the  offense  with  sufficient  strictness  and  certainty,  and  the 
respondent  was  not,  as  a  matter  of  legal  right,  entitled  to  any  further 
specification  ol  the  crime  for  which  he  was  tried;  State  vs.  Bridge 
man,  49  Yt,  202.  Again,  if  the  respondent  had  any  doubt  as  to 
what  the  particular  charge  was  against  him  the  court  would  haye 
ordered  a  more  minute  specification  as  to  what  paiticular  offenses 
were  relied  upoU)  so  that  he  would  be  in  no  wise  harmed  or  misled* 

The  respondent  on  hearing  before  the  municipal  court  did  not  io'* 
dicate  the  defect  complained  ol  Had  he  done  so  the  defect  if  any 
such  there  was,  would  hare  been  promptly  remedied* 

Jv  Gv  Mabtih  and  J.  C»  Baxeb,  for  (he  BetpondenL 

This  statute  imposes  a  penalty  of  from  $100  to  $500  for  soliciting 
or  receiving  a  risk  or  application  for  insurance  unuer  circumstances 
set  forth  in  the  statute.  To  solicit  a  risk  is  an  offense.  To  receive 
an  application  is  a  distinct  offense.  Either  of  these  calls  for  punish- 
ment denounced  by  the  statute.  The  information  alleges  that  this 
respondent  did  one  or  the  other  of  these  unlawful  things,  but  it  does 
not  in  any  manner  indicate  which,  and  the  information  is  insufficient 
for  that  cause:  1  Bish*  Cr.  Proc,  Sees.  325,  585;  State  vs.  Moran, 
40  Me.,  129;  State  vs.  Woodward,  25  Yi,  616.  The  information  is 
wholly  silent  as  to  whether  the  American  Mutual  Life  and  Accident 
Association  had  complied  with  Sec»  1  of  said  act.  The  vei^  first 
clause  of  Sec  3«  of  No.  46,  of  the  acts  of  1884,  makes  the  unlawful- 
ness of  the  thing  done  depend  upon  this  fact,  and  it  must  be  alleged 
or  the  information  is  insufficient:  1  Bish.  Or.  Proc.,  Sees.,  513,  a, 
631,  et  seq.;  State  vs.  I>ay>  3  Yt,  138;  State  vs.  Northfield, 
13Yi,565. 

Taw,  J. 
The  information  is  defective  in  not  alleging  the  name  of  the  per-* 
son  from  whom  the  respondent  solicited  or  received  the  ride  or  appli** 
cation  for  insurairae.    It  is  like  a  complaint  charging  an  assault  with- 
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out  naming  the  person  asBanlted,  or  an  adultery  withont  naming  the 
particepe  cximinis.  The  respondent  should  know  what  act  he  is 
called  upon  to  defend,  the  rules  of  good  pleading  required  that  it 
should  be  stated  in  the  information.  There  is  no  occasion  to  pass 
upon  any  other  question  in  the  case. 

Exceptions  and  demurrer  sustained.    Information  adjudged  in- 
sufficient   Judgment  reyersed  and  respondent  discharged. 
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SUPREME  COUET  OF  PENNSYLVANU. 

Xrrorioike  Oomtmn  Pleas  ^Iktupkin  Oounty* 
MUTUAL PIEE  iNa  Q0.\ 

WAGNER* 

A  dii«ct  pe^nxilary  interest  In  a  l)uildilig  tkat  ttay  be  daiAaged  bj  tbe  deetmo^ 
tion  of  the  building  by  fire,  oMistitntee  an  inenrable  ioiternst. 

WagUer  purchased  by  aitiole%  a  farm  firom  Baoastow,  who  held 
his  title  through  Jv  GolpmCini  who,  it  teems^  had  borrowed  money 
from  Bacastowv  A  deed  for  the  farm  was  givteti  by  Oorpmali  to 
Bacaatow  April  6,  1868,  and  an  agreement  was  At  the  same  time 
made  that  Corp&ian  sh  juld  occupy  the  propeity  as  lessee  at  a  stipu-^ 
lated  rent  per  annum,  and  pay  also  a  certain  portion  of  the  principal 
sum  of  his  indebtedness  until  the  whole  debt  was  paid,  when  Bacas'' 
tow  was  to  reconvey  ihe  fann  to  Corpman.  In  1869  BaUou  &  Scott 
obtained  judgment  against  Oorpman^  and  tb»  farm  was  soldi  25th 
August,  187Q|  by  virtue  of  an  eacecution  issued  thereon,  William  S». 
Gorpman  purchasing  it.  O^  July  5, 1870,  after  the  sheri^Te  sale^  but 
before  Ihe  acknowledgment  of  the  sherifiTB  de^d,  Wagner,  having 
paid  part  of  ths  purobase^money  and  being  in  possession  but 
toot  jet  having  received  his  deed,  secured  a  policy  of  insurance  on 

«  9Miiiwi  rc«d«c«d,  OotuiMr  CC  ieM%— FroM  Mattam  JhptrUfs 
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the  &rm  house.  April  21,  1873,  Baoastow  and  Wagner  agreed  in 
writing  as  follows: 

Witnesseth,  That  the  said  Daniel  Wagner  has  leased  from  said 
John  Bacastow  all  that  certain  messuage,  tenement,  or  tract  of  land 
with  the  appurtenances,  situated  in  West  HanoTer  township,  Dauphin 
County,  adjoining  lands  of  J.  Hetterich  and  others,  now  in  possession 
Daniel  Wagner,  for  the  term  of  one  year  from  the  1st  day  of  April, 
last  past,  to  the  Ist  day  of  April,  1874,  for  which  said  Wagner  agrees 
to  pay  to  said  Bacastow  a  rent  of  $160  in  half-yearly  payments,  Tiz. : 
one-half  on  the  1st  day  of  October  next^  and  the  other  half  on  the  1st 
day  of  April,  1874,  when  said  lease  expireth;  and  said  D.  Wagner 
agrees  to  pay  all  taxes  accruing  on  said  land  in  said  year,  and  to  keep 
up  all  repairs  and  make  the  fences  and  lime  the  land  all  in  the  bar- 
gain; and  on  leaving  said  land  he  is  to  put  as  much  of  all  kinds  of 
grain  as  there  was  out  when  he  got  it,  of  which  grain  he  is  to  have 
the  one-hal^  but  he  is  to  cut  and  thrash  and  haul  it  away  not  OTer 
fiye  miles.  And  said  D.  Wagner  is  not  to  put  any  wood  of  said  land 
unless  said* Bacastow  is  agreed  to  have  it  cut»  and  said  Wagner  is  not 
to  take  any  hay,  straw,  or  com  fodder  or  manure  from  said  land. 
And  it  is  further  agreed  by  and  between  the  said  parties  that  if  said 
D.  Wagner  can  pay  to  said  Bacastow  $500  and  the  rent  on  the  Ist 
day  of  April,  1874,  then  said  Wagner  is  to  haye  possession  of  said 
premises  for  another  year,  on  the  same  condition,  and  so  on  from 
year  to  year,  until  said  Wagner  has  paid  to  said  Bacastow  the  sum  of 
$2,000  and  the  rent  further  agreed  on;  then  said  Bacastow  is  to  con- 
Tey  said  property  to  said  Wagner  at  said  Wagner's  expenses  for 
deeds,  etc,  and  if  said  Wagner  cannot  comply  and  fulfill  said  agree- 
ment on  the  1st  day  of  April,  1874  then  said  Daniel  Wagner  is  to 
giye  up  quiet  and  peaceable  possession  of  said  premises^  on  the  1st 
day  of  April,  1874,  without  further  notice. 

In  March,  1874,  the  building  was  destroyed  by  fira  Wagner  then 
brought  an  action  to  recover  the  amount  of  the  insurance  policy. 
The  company  disputed  his  claim,  alleging  that  he  had  fired  the  build- 
ing and  also  alleging  a  want  of  an  insurable  interest. 

JosiAH  FuvcK  k  Son  and  Lsvi  B.  Aiaicxs, /or  Plaintiff  in  Brror^ 
FuEMiMa  &  MoCAKBOU^/or  Drfendant  in  Error. 

Pbb  Cubiam. 
We  discoTer  no  sufficient  cause   for   reversing  this  judgment 
The  jury  has  found  that  the  plaintiff  below  did  not  bum  the  build- 
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ingB.  It  is  dear  under  the  authoritieB  that  he  bad  an  insurable  in- 
terest in  the  property.  He  had  a  direct  pecnniaiy  interest  therein 
so  as  to  be  damaged  by  itp  destniotion.  This  constitutes  on  insur- 
able interest:  Strong  vs.  Mannt.  I11&  Oo.,  10  Pick.,  40;  Wood  Ins.,  } 
266;  Williams  tb.  Ina  Co.,  107  Mass.,  827;  Coursin  tb.  Penn.  Ins. 
Ck>.,  46  Penn.  St,  823;  Far.  and  Mech.  Ins.  Co.  t&  Meeker,  10  W.  N. 
C,  306.,    The  case  was  well  submitted. 

Judgment  affirmed. 
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wise;  Renpondent, 

PHCBNIX  FIBE  IN&  CO.,  Appellant.* 

The  insQTod  a«  a  ^itnees  may  reiVesli  her  memory  by  reference  to  the  ached* 
nle  attached  to  the  pruofe  of  loes  made  up  from  actual  knowledge,  where 
the  item  ate  numeroue. 

A  request  for  special  finding  as  to  want  of  information  concerning  the  risk  on 
the  port  of  the  company  was  properly  refueed  where  such  information  was 
not  material  to  the  iasue* 

Cha&  A»  FowLEfi,  fur  AppdlanU 
Pbbston  in  CoEPPy  yU*  ReqiondenL 

PsaiCmtiAM. 

There  was  no  error  in  penuittiDg  the  plai&tiff,  while  onder  exam** 
inatioii  as  a  witness,  to  refer  to  the  schedule  attached  to  the  proof 
of  loss,  for  the  purpose  of  refreshing  her  memory  ^  Howard  vsi 
McDonough^  77  N«  Y.,  692.  This  schedule)  which  was  made  up  a  few 
dajrs  after  the  &te,  was  sworn  to  be  ooitect  both  as  to  items  and 
values^  and  to  be  made  up  twin  actual  knowledge^  Where  the 
items  are  numerous,  and|  therefore,  diffitmlt  to  be  retained  in  the 
memory,  the  court)  in  its  discretion,  may  permit  a  reference  to 
memoranda,  proven  to  be  correct  both  as  to  items  a&d  their  values. 
To  hold  otherwise  mi^ht  make  a  party's  rights  dependent  upon 
unusual  strength  of  memory. 

The  plainti£f  was  subjected  to  an  examination  as  to  her  loss  in 
accordance  with  the  terms  of  her  policy,  and  the  defendant  requested 

*  Decision  rendered,  JukVMCf  19.  UM. 
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a  finding'  that  ^at  the  time  of  sadi  ccuumnatioii  the  defendant  had 
no  knowledge  that  plaintiff  had  not  during  the  aummer  and  Ml  of 
1881  put  any  new  fnrnitore  in  her  honae,''  which  waa  f efcned^  The 
materiaKty  of  this  request  ia  taken  away  bj  the  finding  thai  the 
policy  was  not  issaed  nix>n  the  &ith  of  any  representation  by  plaint* 
iff  that  she  had  or  intended  to  put  in  new  furnitare,  and  is  further 
answered  by  the  fact  that  before  the  examination  nnder  the  policy^ 
the  defendants'  agent  was  told  by  her  the  age  and  oonditios  ai  all 
the  items  of  fomkure  and  went  through  with  her  a  discussion  of  the 
entire  hstr 

The  question  raised  m  to  the  Irnce  curtaim^  relTet  doak,  and  lam-^ 
breqnins  was  aabstantially  a  quesiionol  fact  We  find  no  error  in 
the  record. 

The  judgment  fthomld  be  affirmed,  wi£h  costs.. 
An  concunedy  exoept  Miller,  J.^  absents 
Judgment  affirmed*. 
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SUPEEME  COURT  OF  QEOEGIA. 


SMIXH 

HEAD. 

▲  wife's  policy  is  her  separate  property,  and  under  the  Georffia  code  cannot  be 
transferred  to  a  creditor  by  ber  to  secnre  ber  husband's  debt,  nor  will  her 
ratification  of  the  transfer  after  her  husband's  death  give  it  validity. 

The  cotort  say  after  reciting  the  facts:  A  married  woman's  prop- 
erty cannot  be  assigned  by  her  or  conveyed  by  her  in  any  form  to 
pay  her  husband's  debts.  This  policy,  payable  at  her  hosband's  death, 
is  her  property.  The  policy  is  payable  to  her  then.  It  is  as  much 
hers  as  any  property  can  be, — as  any  note  payable  in  the  futore,  or 
any  fee  in  remainder,  or  any  property  not  to  be  nsed  by  her  till  a 
certain  event  transpires.  Therefore  when,  in  1876,  she  made  this 
transfer,  attested  by  her  husband  as  a  witness,  it  was  absolutely  void 
under  the  words  of  our  statute:  Code,  §  1,783.  That  section  de- 
clares that  '*  any  sale  of  her  separate  estate,  made  to  a  creditor  of  her 
husband  in  extinguishment  of  his  debts,  shall  be  absolutely  void/' 
and  that  ''she  cannot  bind  her  separate  estate, ...  by  any  assump- 
tion of  the  debts  of  her  husband."  This  is  a  sale  of  her  property  to 
pay  his  debt  to  Smith,  administrator  of  Gregg.  It  is  absolutely  void. 
The  record  does  not  show  plainly  that  her  husband  was  dead  when 
she  ratified  this  transfer,  made  in  1876,  by  another  in  1879, 
but  from  the  context  in  the  pleadings  we  suppose  he  was.  It  is  im- 
material The  last  ratification  or  transfer  was  nudum  pactum.  It 
is  agreed  that  no  consideration  of  value  passed  to  her,  but  it  was  to 
pay  his  debta    Therefore  it^  the  second  one,  being  without  any 
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binding  consideration, — ^the  ratification  of  a  Toid  thing  or  its  renewal 
being  void,  and  no  other  valid  consideration,  it  being  agreed,  being 
given  for  the  transfer  of  1879, — it  is  as  void  as  that  in  the  lifetime 
of  the  husband  to  pay  his  debts. 

But  another  statute  controhi  the  case.  Section  2,820  enacts  that 
"  the  assiured  may  direct  the  money  to  be  }>aid  to  his  personal  rep- 
resentativesy  or  to  his  widow,  or  to  his  children,  or  to  his  assignees; 
and  upon  such  direction,  given  and  assented  to  by  the  insurer,  no 
other  person  can  defeat  the  same.  But  the  assignment  is  good 
without  such  assent."  This  is  too  plain  for  argument.  The  assured 
directed  the  inoney  paid  to  his  wife.  He  made  no  change.  No 
other  person  can.  That  the  section  is  codified  from  13  Ga.,  365,  we 
have  no  doubt;  but  the  deduction  drawn  from  that  fact  by  the  very 
able  and  diligent  counsel  for  plaintiff  in  error,  that  an  expression  of 
Chief  Justice  Lumpkin,  intimating  that  creditors  might  still  interpose 
to  defeat  the  wife's  right,  should  be  considered  as  part  of  the  sec- 
tion, or  as  modifying  it  in  favor  of  creditors,  so  far  from  being  legiti- 
mately drawn  from  its  omission,  strengthens  the  force  of  the  statute 
as  it  most  mean  from  plain  words.  Judge  Lumpkin's  remark  was 
obiter,  and  the  fact  that  the  cream  of  the  decision  and  opinion  is  em- 
bodied in  the  code  and  this  remark  left  out,  shows  that  the  opinion 
of  the  court  was  codified  and  the  obiter  was  not;  because  the  general 
assembly,  and  afterwards  the  constitution,  enacted  the  opinion  on 
the  points  in  issue  as  law,  but  passed  by  the  obiter  as  not  law.  Nor 
could  the  codifiers  weU  incorporate  in  the  code  any  remark  outside 
of  the  points  in  the  case  as  law,  under  their  commission;  the  opinion 
on  the  facts  and  issues  made,  they  could,  and  did;  and  what  they  did 
the  legislature  and  convention  made  law  as  laid  down  in  §  2,820  of  the 
code.  We  conclude  that  in  any  view  of  the  case,  under  our  own 
law,  the  money  is  Mr&  Head's;  and  we  deem  it  unnecessary  to  follow 
counsel  into  the  learning  and  elaboration  of  other  points  made  upon 
text-books  and  adjudications  under  other  laws  and  by  other  courts. 
Nor  is  it  necessary  to  go  into  the  means  the  assured  used  to  pay  the 
premiums,  or  his  solvency  or  insolvency,  as  affecting  creditors'  rights; 
because  our  statute  (Code,  §  1,820)  allows  no  person  to  defeat  the 
direction  the  assured  gave  to  the  payment,  that  is  to  whom  it  should 
be  made  at  hid  death* 
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ADELINE  R.  EDINGTON,  AppeUani,] 

V8. 

JBTNA  LIFE  INS.  00.,  BeppondenL 

In  response  to  the  question  in  the  applieation,  whether  the  applicant  had 
ever  applied  for  insarance  in  another  company  and  had  heen  unsncoeasful, 
the  answer  was  in  the  negative,  whereas  an  application  to  such  other 
company  was  signed  and  delivered  to  an  agent  authorized  to  receive  it, 
and  was  not  successful. 

Held,  that  the  response  was  materially  false  and  vitiated  the  policy,  and  it 
was  of  no  consequence  whether  or  not  the  prior  application  had  never 
been  submitted  to  the  company,  but  had  been  acted  on  without  authority 
by  its  agent  and  medical  examiner. 

P.  0.  Mason,  for  AppdUmt. 

J(»HN  GnxBTTE,  JB.,fur  BesponderU, 

Pinch,  J. 

The  judgment  in  fayor  of  the  defendant  has  been  affirmed  by  the 
general  term  upon  the  ground  that  one  defense  pleaded  was  estab- 
lished without  contradiction,  and  formed  a  complete  bar  to  the 
plaintiffs  recoTerj.  Upon  a  preyious  appeal  to  this  court,  and  on  the 
same  state  of  facts  as  it  respects  the  defense  referred  to,  that  result 
was  reached,  although  a  majority  of  the  court  placed  their  concur- 
rence upon  a  different  ground  (77  N.  T.,  '564).  Undoubtedly,  the 
appellant  had  the  right  to  deem  the  question  open  in  this  court, 
and  seek  to  convince  us  that  the  doctrine  of  the  preyailing  opinion 
was  incorrect;  but  we  are  not  convinced.  Windsor  was  the  agent 
of  the  Mutual  Benefit  Insurance  Oo.,  and  as  such  agent  was  au- 
thorized to  receive  applications  for  insurance.  He  was  furnished 
with  blank  forms,  which,  when  filled  out  and  signed  by  the  appli- 

•  Dfloision  rendwwl,  November  34*  1886. 
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cant  and  deliyered  to  the  agents  oonstituted  and  completed  the 
the  application  for  insoranoe.  Eveiything  that  followed  the  appli- 
cation was  an  element  of  its  resoli  Such  an  application  Diefendorf 
signed  and  deliyered  to  the  ageni  When  that  was  done,  he  had 
made  an  application  to  the  Mutual  Benefit  Company  for  insurance. 
No  other  act  of  his  was  needed.  What  the  company,  through  its 
officers  and  agents  might  do  or  omit  to  do  with  it,  constituted  the 
result  of  the  application  as  to  which  a  truthful  answer  was  required. 
A  false  answer  was  giyen.  The  application  was  made  and  was  not 
successful  If  the  truth  had  been  told,  the  present  policy  would 
never  have  been  issued. .  The  test  is  not  whether  Windsor  or  the 
medical  examiner  had  authority  to  finally  reject  the  application. 
They  were  utterly  without  authoril^  to  dispose  of  it,  aod  so  the 
company  never  acted  upon  it»  at  least  there  was  an  application  to 
the  company  which  was  not  successful,  and  did  not  end  in  an  ac- 
cepted insurance.  Our  present  consideration  of  the  question  leads 
us  to  an  approval  of  the  views  expressed  on  the  former  appeal 
The  judgment  should  be  affirmed  with  costs. 

All  concur,  except  Danforth  J.,  not  sitting 
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LOWER  COURT  DECISION. 


SOLE  OWNERSHIP.— VACANCY  IN  CASE  OP  FACTORY 


Court  of  Appeals  of  Loinsiana. 


BRIDGET  TAQUE 

M. 

SOTAL  IN&  CO.,  QUEEN  INS.   CO.,  FIBE  INS.   ASS'N,   COMMEBCIAL 
UNION  aSS'E  CO.,  and  PHENIX  INS.  CO.  op  Brooklyn.* 

Plaintiff,  after  taking  a  oonyeyanoe  for  the  whole  of  certain  movable  property 
in  a  building  owned  by  her  and  giving  promissory  notes  for  the  same, 
afterwards  entered  into  a  compact  before  a  notary  with  the  seller,  in  which 
she  accepted  from  the  seller  one-fonrth  part  of  the  same  movable  property 
in  consiaeration  of  debts  due,  and  save  a  full  aeqnittance.  The  unsiness 
was  afterwards  managed  by  a  third  party  in  behalf  of  the  plaintifi^  but 
there  was  no  accounting  and  no  purcnasing  in  plaintiff's  name. 

^eU,  That  the  ownershi])  of  plaintiff  was  only  an  undivided  interest,  and 
where  the  i>olicy  provided  that  it  should  be  void  if  the  title  was  not  a  sole 
ownership,  the  insurance  was  forfeited. 

RM,  That  where  the  business  of  manufacturing  had  ceased  for  five  months, 
without  evidence  of  any  intention  to  resume,  it  had  ceased  operations 
within  the  meaning  of  the  policy. 

SaNSUV ,  RjfiFJfiKKE. 

On  the  8ih  day  of  Maroh,  1884^  the  plaintiff  was  the  owner  of  a 
bnildinff  known  aa  62  and  64  Perdido  Street,  in  New  Oileans,  and  one 
W.  P.  Ames  was  the  owner  of  certain  movable  things,  namely,  ma- 
chinery, belting,  shafting,  tools,  engine,  lubricator,  boilers,  hardware, 
fumitare,  lumber,  and  an  iron  safe — all  in  the  building  aboTe  men- 

*  Deoltlon  randered,  Jnly  1S80.  Deotsion  flnal.  TIm  two  Jii«<gM  b«f ng  niwbto  to  ■gree,  O.  B< 
SaDflom  Evq.,  an  sltomej  with  ths  qaaliaefttion  of  Jadga,  wm  acooidi&g  to  tha  law  oallad  in, 
and  decided  the  caae  aa  referaa. 
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tioned.  Ames  had  possession  of  the  boflding  and  the  things  men- 
tioned. He  used,  employed,  and  occupied  the  building  and  the 
things  named  in  the  business  of  manufaoturing  household  furni- 
ture. Ames  seems  to  have  expended  in  his  business  money  he  had 
received  as  the  tutor  of  a  minor,  and  he  was  also  indebted  to  the 
plaintiff  in  the  sum  of  $1,500,  with  interest  from  July,  1888. 

At  the  date  above  mentioned  Ames  signed  a  paper  conveying  all 
the  movable  things  mentioned  to  the  plaintiff  for  a  consideration 
stated  at  $7,401.74.  No  money  passed  from  plaintiff  to  Ames^  but 
four  promissory  notes,  each  for  $1,860.44,  payable  in  one,  two,  three, 
and  four  years  respectively,  were  signed  and  delivered  by  plaintiff  to 
Ames. 

Ames  surrendered  one  of  these  promissoxy  notes  to  ^Jaintiff,  in 
satisfaction  of  the  debt  due  her.  But  subsequently,  on  the  17th  of 
the  same  month,  Ames  and  the  plaintiff  appeared  before  John  R 
Legier,  a  notary  public  in  this  city,  and  there  entered  into  a  compact 
in  which  they  botii  declared  that  Ames  is  then  indebted  to  the  plaint- 
iff in  the  sum  of  $1,500;  that  the  plaintiff  had  demanded  a  settlement 
of  her  claim,  and  that  Ames  being  unable  to  pay  it  has  proposed  to 
make  to  her  a  dation  en  paiement  of  certain  personal  property,  to 
wit»  the  movable  things  above  mentioned;  the  notarial  act  then 
vests  in  the  plaintiff  an  undivided  fourth  part  of  all  the  movable 
property  above  mentioned,  and  she  accepts  it,  acknowledging  her- 
self satisfied,  and  gives  to  Ames  a  full,  absolute,  and  complete  ac- 
quittance and  discharge  of  the  debt  mentioned.  The  notarial  act 
proceeds  in  the  words  following: — 

"The  said  Wm.  P.  Ames,  in  consideration  of  said  acquittance  and 
discharge,  hereby  transfers  and  delivers  the  one  undivided  fourth 
part  of  said  furniture  factory  unto  the  said  Miss  Bridget  Tague,  who 
hereby  accepts  and  acknowledges  herself  in  possession  thereof. " 

The  plaintiff  never  took  actual  possession  of  the  premises,  but  one 
Boyle,  a  blacksmith,  carrying  on  the  business  of  shoeing  horses  in 
the  next  house  to  the  factory,  managed  the  business  for  the  plainti£ 

But  there  is  nothing  in  the  record  tending  to  show  that  mateiiala 
needed  for  carrying  on  the  business  were  bought  in  the  plaintiff's 
name,  or  that  furniture  made  in  the  factory  was  sold  in  her  name. 

Boyle  died  July  21,  1884.  Up  to  that  date  he  had  rendered  no 
accounts  of  the  business  to  plaintiff,  and  she  never  asked  him  for  an 
accounting.     Being  asked  at  the  trial  how  much  money  he  had  paid 
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her,  she  answered.  ''  Well,  I  caanot  tell  you.  I  never  kept  account* 
I  cannot  exactly  say  how  mucL  I  suppose  he  paid  me  about  $300» 
or  1260," 

Question — The  balance  he  kept  for  himself? 

P  Answer — I  suppose  he  paid  the  bills  that  came  in.  He  paid  for 
what  he  bought. 

And  being  asked  at  the  trial  what  was  done  with  the  factory  from 
the  time  Boyle  died  to  Oct.  1,  1884,  when  she  rented  it  to  Ames,  she 
announced.     "  Well,  I  left  it  there.    I  did  nothing  with  it" 

Q.— Was  the  place  idle  ? 

A — Yes,  sir,  idle. 

Q. — ^No  one  occupying  it,  no  one  working  it? 

A — ^No  sir,  it  was  idle. 

Q.— Then  from  the  21st  or  22d  of  July,  1884,  until  Oct  1, 1884^ 
your  furniture  factory  was  entirely  idle  and  vacant? 

A — No,  sir,  it  was  not  vacant,  there  was  furniture  in  there. 

Q. — There  was  no  workman  in  there? 

A. — I  don't  believe  there  was  any  work  done  in  there.  I  can't  say. 
I  can't  say  from  that  time  there  was  no  work  done  in  it  Schwartz, 
defendant's  witness,  testified  '4t  was  dosed  in  October,  1884,  if  I  am 
not  mistaken.  Absolutely  dosed,  but  there  were  two  parties  work- 
ing up  stairs." 

Q. — ^What  were  they  doing. 

A — I  cannot  say.  Amos  testified,  I  had  rented  it  for  two  or  three 
months.    I  believe  I  was  paying  $50  a  month. 

Q. — ^What  were  you  doing  there  ? 

A — ^I  was  repairing  some  of  the  stuff  I  had  there — ^furniture. 

The  building  and  movable  property  mentioned  were  consumed  by 
fire  Jan.  1,  188& 
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March  13,  1884,  insuranoe  agamsi  fire  was  made  for  the  plaintiff 
on  the  movable  things  mentioned,  to  the  amonnt  of  $5,000,  by  iihe 
insurance  companies  hereinafter  named,  as  follows  :  The  Boyal,  the 
Qaeen,  the  Fire  Insurance  Association,  the  Commercial  Union  Assur- 
ance Company,  all  of  England,  and  by  the  Phenix  Insurance  Com- 
pany of  Brooklyn,  each  for  $1,000  as  follows  :  $3,000  on  machinery 
belting,  shafting,  pulleys,  and  appurtenances;  $200  on  tools  and 
thirteen  cabinet  benches;  $400  on  engine  and  lubricator;  $600  on 
furniture;  $350  on  boiler  and  chimney;  $200  on  lumber;  $75  on 
hardware  and  iron  safe;  $75  on  office  furniture.  ''All  contained  in 
the  two-story,  frame,  dated  building,  situated  Nos.  62  and  64  Perdido 
Street,  south  side,  between  Penn  and  Dryades  Streets,  New  Orleans, 
La.,  occupied  as  a  furniture  factory.'* 

The  policies  by  the  Phenix,  the  Commercial  Union,  the  Fire  Insur- 
amse  Association  and  the  Queen,  stipulate,  among  other  things,  as 
foUows:  '*  Or  the  risk  be  increased  by  the  erection  or  occupation  of 
neighboring  buildings,  or  by  any  means  whatever  without  the  insured 
giving  notice  to  the  company  and  obtaining  consent  therefor  as  pro- 
vided; or  if  it  be  a  manufacturing  establishment  operating  at  night, 
or  if  it  shall  cease  to  be  operated,  ^  *  *  this  policy  shall  be  void." 

The  words  '*  or  if  it  shaJl  cease  to  be  operated"  are  not  found  in 
the  pohcj  issued  by  the  Boyal  Insurance  Company.  All  the  policies 
stipulate,  "  or  if  the  property  be  sold  or  transferred,  or  any  change 
take  place  in  the  title  or  possession,  whether  by  legal  process  or 
judicial  decree  or  voluntary  transfer  or  conveyance  '^  *  *  this  policy 
shall  be  void."  "Or,  if  the  assured  be  not  the  sole  and  unconditional 
owner  of  the  property  *  *  ^  H  must  be  so  represented  to  the  com* 
pany,  otherwise  the  policy  shall  be  void." 

The  defenses  pleaded  to  the  action  are: — 

First    That  the  pnx>fs  of  the  loss  are  fraudulently  false. 

Second.  That  the  risk  taken  by  the  defendants  constituted  a  man- 
ofacturing  establishment;  that  it  ceased  to  be  operated,  contrary  to 
the  stipulation  dted. 

Third.    That  the  plaintiff  had  not  the  entire,  sole,  and  uncondi- 
tional ownership  of  the  property  insured;  that  she  had  only  an  un 
divided  interest  in  it^  contrary  to  the  stipulation  cited: 

The  first  defense,  namely,  that  the  preliminary  proofs  of  loss  are 
false  and  fraudulent,  must  be  rejected  because  the  evidence  does  not 
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Mttiflfy  me  that  the  sUtteioeirtB  ftet  forth  in  them,  though  nntrae  in 
some  respectd,  were  made  with  any  intent  to  cheat  and  defraud  the 
defendants.  The  plaintiff  is  an  illiterate  woman — she  seems  to  have 
done  nothing  in  the  making  of  the  preliminary  proofis,  excepting 
signing  them  and  making  oath  to  them  in  the  usual  formal  way« 
From  what  appears  on  thia  subjeet  I  cannot  infer  any  intention  to 
cheat  and  defraud  the  insurers  of  the  property. 

The  second  defense,  namely,  that  the  plaintiff  was  not  the  sole 
owner  of  the  things  insured,  presents  an  inquiry  not  free  from  diffi- 
culty. 

llie  plaintiff  founds  her  right  to  judgment  upon  contracts  which 
declare,  "If  the  interest  of  the  assured  in  the  property  be  any  other 
than  the  entire^  unconditional,  and  sole  ownership  of  property  *  *  * 
it  must  be  so  represented  to  the  company  and  so  expressed  in  the 
written  part  of  the  policy,  otherwise  this  policy  shall  be  void." 

Nothing  appears  upon  the  face  of  the  policies  indicating  that  plaint* 
iff  is  not  the  sole  owner  of  the  things  insured.  In  all  the  cases  on 
this  subject  the  courts  declare  the  plaintiff  must  aver  and  prove  a 
sole,  absolute  title  to  the  thing  insured.  But  plaintiff  does  not  aver 
in  her  petition  that  she  has  any  interest  whatsoever  in  the  things 
insured*  If  there  be  no  averment  of  interest  in  the  plaintiff's  decla- 
ration no  ground  of  action  is  shown,  because  public  policT*  forbids 
insurance  for  account  of  persons  who  have  no  interest  in  the  things 
insured;  and,  if  there  be  no  averment  of  interest  the  law  presumes 
there  is  no  interest:  Per  Lord  Mansfield,  Cousins  v&  Nantes^  3 
Taunton,  513. 

If  plaintiff  had  averred  an  undivided  fourth,  or  any  undivided  in- 
terest, large  or  small,  in  the  things  insured,  the  defendants  would 
be  entitled  to  judgment  on  the  ground  that  the  policies  which  are 
made  part  of  the  record  expressly  prohibit  insurance  on  an  undivided 
interest,  unlese  it  be  expressly  stated;  the  record  in  that  event  would 
show  "  no  cause  of  action." 

I  dedarci  as  a  matter  of  law,  before  the  plaintiff  can  recover  upon 
any  of  the  policies  in  suit,  she  must  prove  a  sole  ownership  in  the 
things  insured,  and  that  showing  an  ownership  in  herself  and  another 
jointly  defeats  her  right  to  reco?er. 

In  support  of  her  ownership  she  shows  a  conveyance,  dated  March 
8, 1884,  from  Ames  to  herself,  and  her  four  promissory  notes,  each 
for  $1,850.44,  payable  in  one  two,  three,  and  four  years,  respectively, 
to  the  seller  (Ames),  and  a  surrender  by  Ames  of  one  of  the  promis- 
sory notes  as  payment  of  hia  debt  of  $1,500  and  interest  from  July, 
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1883»  If  her  evidence  rested  here  I  should  have  no  diiBctilty  in 
sasfcaiBing  her  title  as  a  sole  and  absolute  title*  But  the  case  shows 
that  nine  days  thereafter,  namely  the  17th  of  March,  1884  Ames  and 
the  plaintiff  appeared  before  a  notary  public,  and  both  declared  that 
the  fifteen^hundred^dollar  debt,  for*  which  the  promissoiy  note  of 
$1,860.44  had  been  surrendered,  was  still  due  and  unpaid;  that  plaint* 
iff  demanded  payment  thereof,  and  that  Ames  being  unable  to  pay 
it,  then  made^  under  the  law  of  Louisiana^  a  dation  en  paiement 
thereof  by  surrendering  and  abandoning  to  plaintiff  an  undivided 
one-fourth  part  of  the  things  insured,  and  in  consideration  thereof 
the  plaintiff  acquits,  releases,  and  discharges  Ames  from  the  said 
debt  of  $1,500,  with  interest  from  July,  1883. 

Coupling  this  solemn  declaration  with  plaintiff's  conduct  and  deal- 
ings  with  the  property-^with  the  fact  that  she  fails  to  show  any 
active  participation  in  directing  and  managing  the  business  of  the 
factory — ^that  she  fails  to  show  that  the  furniture  made  in  the  factory 
after  March  8  was  sold  in  her  name,  that  she  fails  to  show  money 
and  supplies  for  the  factory  were  procured  in  her  name,  that  she  de- 
manded no  accounting  from  Boyle  while  he  lived,  and  that  he  made 
none  to  her — that  Ames  resumed  possession  of  the  factory  after 
Boyle's  death  and  cannot  remember  even  what  rent  he  agreed  to  pay 
for  it,  I  am  unable  to  conceive  how  any  fai]>minded  man  can  reach 
the  conclusion  that  plaintiff's  ownership  in  the  things  insured  was  a 
sole,  absolute  ownership. 

I  am  driven  to  the  conclusion  that,  fbr  reasons  best  known  to 
Ames  and  the  plaintiff,  between  March  8  and  14,  they  deemed  it  best 
to  treat  the  debt  due  to  her  as  still  unpaid  and  outstanding,  and  that 
in  satisfaction  thereof  Ames  should  make  and  that  she  should  receive 
only  an  undivided  fourth  of  the  property,  and  that  she  should  take 
that  undivided  fourth  by  a  valid  instrument  before  a  notary  public, 
and  that  Ames  should  receive  a  valid  discharge  from  the  debt  in  the 
same  way,  and  to  effect  this  purpose  both  appeared  before  the  notary 
public  and  passed  the  act  which  is  in  evidence,  and  which  is  dated 
March  17, 1884. 

If  plaintiff  was  owner  of  the  whole  under  the  conveyance  of  March 
8, 1884,  why  did  she  accept  an  undivided  fourth  part  of  it  from 
Ames  under  this  instrument  ?  If  she  was  owner  of  the  whole,  how 
could  Ames  give,  and  how  could  she  accept  from  Ames,  that  which 
was  her  own  ?  Therefore  the  court  is  bound  to  declare  as  a  matter 
of  law,  the  plaintiff  has  failed  to  show  a  sole  ownership  in  and  to  the 
things  insured.    Counsel  for  the  plaintiff  asks:    What  becomes  of 
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the  plaintiff's  promiflsoty  notes,  giren  by  her  as  consideration  for 
the  transfer?  The  answer  is:  When  she  received  the  one  undivided 
foarth  part  of  the  property  insured  she  ought  to  have  taken  care  to 
receive  her  promissory  notes,  and  her  neglect  in  that  respect  does 
not  trouble  or  concern  the  court 

The  other  defense,  namely,  that  the  risk  assumed  by  the  defend- 
ants was  that  of  a  manufacturing  establishment,  and  that  it  ceased 
to  operate  remains  to  be  decided. 

As  to  the  Royal  Insurance  Company,  this  defense  fails,  because 
the  policy  of  that  company  exhibits  no  prohibition  in  that  respect; 
but  the  policies  of  the  other  defendants  contain  the  covenant  in  the 
words  following:  "  Or  the  risk  be  increased  by  the  erection  or  occu- 
pation of  neighboring  buildings,  or  by  any  means  whatever  without 
the  consent  of  this  company  indorsed  hereon,  or  if  it  be  a  manufac- 
turing establishment  running  in  whole  or  in  part  over  and  extra 
time  or  running  at  night,  or  if  it  shall  cease  to  be  operated,  without 
special  agreement  indorsed  on  this  policy,  *  *  n^  then  and  in 
every  such  case  this  policy  is  void." 

I  find  no  difficulty  in  construing  this  stipulation.  There  is  no 
room  for  doubt  Every  writing  must  be  construed  by  the  context 
and  the  court  may  even  look  at  surrounding  circumstances  to  ascer- 
tain the  intention  of  the  parties;  the  court  will  .even  supply  words  in 
proper  cases. 

The  words,  "  if  it  be  a  manufacturing  establishment,"  refer  to  the 
noun  "  risk,"  found  in  the  beginning  of  the  stipulation,  therefore 
that  stipidation  must  read,  "  if  the  risk  be  a  manufacturing  establish- 
ment, running  in  whole  or  in  part,  etc.,  or  if  it  shall  cease  to  be  oper- 
ated the  policy  shall  be  void.  In  other  words,  if  the  risk  be  a  man- 
ufacturing establishment,  and  it  cease  operations  as  such,  the  policy 
is  void."  If  the  insurer  have  notice  of  the  fact  that  the  establish- 
ment has  ceased  operations,  and  makes  no  objection,  the  stipulation 
is  waived;  if  notice  be  not  given  the  policy  is  void. 

The  risk  assumed  by  the  defendants  is  that  of  a  furniture  factory, 
because  the  poHcy  reads^  "  All  contained  in  the  building,  etc.,  occu- 
pied ias  a  famicure  factory." 

Does  the  evidence  show  that  it  had  ceased  to  be  operated  ?  plain- 
tiff's counsel  argues.  It  shows,  at  most,  only  a  temporary  suspension 
of  work.  The  fact  remains,  however,  that  Boyle  died  July  21, 1884, 
and  from  that  time  to  the  time  the  fire  happened  the  factory  had 
not  been  used  as  factory. 

The  plaintiff  testified:  "  Well,  I  left  it  there.    It  was  idle.    It  vras 
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not  vacant)  there  was  famitore  in  there.  I  don*t  believe  there  was 
any  work  done  in  there.  I  can't  say  from  that  time  there  was  no 
work  done  in  there." 

There  is  no  evidence  in  the  record  tending  to  show  an  intention  to 
resume  operations.  Renting  it  to  Ames,  on  terms  he  cannot  remem* 
ber,  or  allowing  him  to  repair  his  old  fumittire  in  it»  do  not  show  a 
temporary  suspension  of  operations. 

I  £nd,  as  a  matter  of  fact,  it  had  ceased  to  be  operated  as  a  fur- 
niture factory,  and  that  it  had  not  been  operated  as  such  from 
July  21  to  the  end  of  December,  1884 

For  the  reasons  above  stated,  I  am  bound  to  concur  with  the 
opinion  written  by  Mr.  Justice  Kelley — that  plaintiff's  suit  must  be 
dismissed;  that  she  be  condemned  to  pay  all  costs,  and  that  defend- 
ants have  judgment  for  costs. 
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DENVER  PIKE  INS.  CO. 

vs. 

MoCLELLAND.* 

A  corporation  cannot  ayail  itaelf  of  the  defense  of  nltra  yires  when  the  con- 
tract has  been  in  good  faith  fnllv  performed  by  the  other  party,  and  the 
corporation  has  hiMl  the  fall  beneht  of  the  performance  and  of  the  contract. 

A  corporation  organized  for  the  pnrpose  of  insuring  against  loss  by  fire  is 
estopped  to  deny  its  liability  on  a  contract  of  insurance  against  loss  by 
hail,  when  the  same  has  been  fully  performed  by  the  insured,  who,  in  good 
faith,  dealt  with  the  company  under  the  beliei  that  it  had  authority  to 
enter  into  such  contract. 

*  Opinion  filed,  Juraary  11, 1886.— From  Wtit  Ooia  BqporUr, 
VOL.  XV.-46, 
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The  opinion  states  the  facts. 

Stallcup,  Lxjthe  &  Shaffboth,  and  Teller  &  Obahood,  for  the 
A}ypela}d, 

NoRViLLE  &  Claek,  and  T.  M.  Robinson,  for  the  Appellee, 

Stone,  J. 

The  sole  question  in  this  case  is  whether  the  appellant  can  axail 
itself  of  the  ultra  vires  of  the  contract  upon  which  its  liability,  if 
anj,  arises  as  a  defense  to  the  action.  The  complaint  of  appellee, 
the  plaintiff  below,  is  as  follows: — 

Plaintiff  states  that  the  defendant  is  a  corporation  duly  organized 
and  incorporated  under  the  laws  of  the  State  of  Colorado,  and  doing 
business  in  Larimer  County  in  the  State  of  Colorado  as  a  general 
fire  and  hail  insurance  company. 

''Plaintiff,  for  cause  of  action,  states:  1.  That  on  or  about  the 
tweKth  day  of  June,  1882,  plaintiff  was  the  owner  of  certain  growing 
crops,  situate  on  the  east  half  of  the  north-east  quarter  and  the  north 
half  of  the  south-east  half  of  section  2,  township  6,  range  69  west, 
and  south-west  quarter  section  35,  township  7,  range  69  west,  in 
Larimer  County,  State  of  Colorado. 

"  2.  That  on  said  twelfth  day  of  June,  1882,  the  defendant  in  its 
said  capacity  6f  an  insurance  company  contracted  and  agreed  with 
plaintiff  for  and  in  consideration  of  the  sum  of  sixty-one  dollars  and 
three  cents,  three  dollars  of  which  said  sum  was  then  and  there  paid 
by  plaintiff  to  defendant,  and  the  balance  of  which  said  sum,  amount- 
ing to  fifty-eight  dollars  and  three  cents,  was  then  and  there  evidenced 
by  a  promissory  note  made  due  and  payable  on  the  first  day  of  Novem- 
ber, 1882,  executed  and  delivered  by  plaintiff  to  defendant,  and  by 
defendant  accepted  to  insure  the  plaintiff  in  the  sum  of  one  thousand 
nine  hundred  and  thirty-five  dollars  against  loss  or  damage  to  the 
aforesaid  growing,  crop  by  reason  of  injury  to  or  destruction  thereof 
by  hail,  and  did  then  and  there  by  its  certain  policy  of  insurance 
dated  on  the  said  twelfth  day  of  June,  1882,  duly  signed  by  Archie 
C.  Fisk,  its  president,  and  B.  P.  Goddard,  its  secretary,  and  coun- 
tersigned by  Jesse  Harris,  its  duly  authorized  agent,  and  by  defend- 
ant delivered  to  plaintiff,  insure  plaintiff  for  the  term  of  one  year 
frt)m  the  date  of  said  policy  against  loss  or  damage  to  his  said  grow- 
ing crops  by  reason  of  the  destruction  thereof  or  any  injury  thereto 
that  might  be  caused  by  hail,  and  did  by  the  terms  and  stipulations 
contained  in  said  policy,  and  for  and  in  consideration  of  the  said  sum 
of  sixty-one  dollars  and  three  cents,  promise  and  agree  to  make 
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gocd  unto  tbe  plaintiff  all  such  immediate  loss  or  damage  as  might 
occur  by  reason  of  hail  to  the  aforesaid  growing  crops  frotn  the  said 
twelfth  day  of  June,  1882,  to  the  twelfth  day  of  June,  1883,  in  the 
sum  of  one  thousand  nine  hundred  and  thirty-five  dollars,  to  be  paid 
sixty  days  after  due  notice  and  proof  of  such  loss  or  damage. 

''  3.  That  said  insurance  corered  and  applied  to  plaintiff's  said 
growing  crops  as  follows,  to  wit:  On  sixty-five  acres  of  wheat,  not  to 
exceed,  in  case  of  loss,  fifteen  dollars  per  acre,  or  nine  hundred  and 
seventy- five  dollars.  On  six  acres  of  oats,  not  to  exceed,  in  case  of 
loss,  fifteen  doUars  per  acre,  or  ninety  dollars.  On  one  hundred  and 
twenty  acres  of  wheat,  not  to  exceed,  in  case  of  loss,  six  dollars  per 
acre,  or  seven  hundred  and  twenty  doUara  On  one  acre  of  straw- 
berries, not  to  exceed,  in  case  of  loss,  one  hundred  and  fifty  dollars 
per  acre 

"  4.  That  by  the  terms  and  conditions  of  said  policy  of  insurance, 
the  defendant  contracted  and  agreed  that  in  the  event  of  injury,  loss, 
or  damage  to  plaintiffs  said  growing  crops  or  any  part  thereof,  not 
amounting  to  a  total  destruction  thereof,  such  damage  or  injury 
should  be  appraised  by  disinterested  and  competent  persons  to  be 
mutually  agreed  upon  by  plaintiff  and  defendant,  until  the  amount 
of  such  damages  should  be  agreed  upon  between  the  plaintiff  and 
defendant 

"5.  That  on  the  nineteenth  day  of  June,  1882,  plaintiff's  said 
growing  crops  were  injured  and  damaged  by  hail  to  the  amount  of 
one  thousand  five  hundred  dollars,  and  the  plaintiff  sustained  dam- 
age and  loss  thereby  in  respect  of  his  said  growing  crops  in  the  said 
sum  of  one  thousand  five  hundred  dollars. 

"  6.  That  on  the  nineteenth  day  of  June,  1882,  plaintiff  gave  de- 
fendant due  notice  of  plaintiff's  said  loss  and  damage. 

•*  7.  That  on  the  twenty-second  day  of  June,  1882,  plaintiff  ren- 
dered to  defendant  a  particular  accouva  of  said  loss  and  damage 
verified  by  the  affidavit  of  plaintiff. 

*'  8.  That  said  crops  not  being  totally  destroyed  by  said  hail,  and 
the  plaintiff  and  defendant  not  being  able  to  agree  upon  the  amount 
of  said  damages  so  sustained  by  plaintiff,  the  plaintiff  and  defendant 
mutually  agreed  upon  W.  F.  Watrous  and  Charles  Warren,  two  dis- 
interested and  competent  persons  as  appraisers  to  assess  and  appraise 
the  amount  of  damages  and  loss  so  sustained  by  plaintiff 

"9.  That  the  said  W.  F.  Watrous  and  Charles  Warren  did  then 
and  there,  on  the  twenty-second  day  of  June,  1882,  appraise  the 
damage  and  injury  to  plaintiff's  said  crops  cau8^d  by  the  injury 
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thereto  by  hail  as  aforesaid  at  the  sum  of  one  thousand  five  hundred 
dollars  as  follows,  to  wit:— 

"  'To  plaintiff's  said  sixty-five  acres  of  wheat  hereinbefore  men- 
tioned as  insured  for  nine  hundred  and  seyenty-five  dollars,  said 
appraisers  assessed  and  appraised  the  damages  at  the  sum  of  seven 
hundred  and  eighty  dollars.  To  plaintiff's  said  six  acres  of  oats 
hereinbefore  mentioned  as  insured  at  and  for  ninety  dollars,  said 
appraisers  assessed  and  appraised  the  damages  at  ninety  dollars. 
To  plaintiff's  said  one  hundred  and  twenty  acres  of  wheat  hereinbe- 
fore mentioned  as  insured  for  seven  hundred  and  twenty  dollars, 
said  appraisers  assessed  and  appraised  the  damages  at  four  hundred 
and  eighty  dollars,  and  to  plaintiff's  said  one  acre  of  strawberries 
hereinbefore  mentioned  as  insured  for  one  hundred  and  fifty  doUaro, 
said  appraiser  assessed  alnd  appraised  the  damages  at  one  hundred 
and  fifty  dollars,  which  said  appraisement  represented  the  true  dam- 
age and  injury  done  to  plaintiff's  said  growing  crops  by  said  hafl.' 

"  10.  That  said  appraisers,  on  the  twenty-second  day  of  June,  1882, 
made  out  and  delivered  to  defendant  a  statement  or  report  in  writ- 
ing, verified  by  their  affidavits,  setting  out  in  detail  their  said  ap- 
praisement of  the  damages  aforesaid  as  here  averred  and  set  forth. 

"  11.  That  more  than  sixty  days  have  elapsed  since  the  aforesaid 
notice  and  proof  of  plaintiff's  loss  and  damage  were  received  by  de- 
fendant at  its  office,  and  that  defendant  has  wholly  failed,  neglected, 
and  refused  to  pay  plaintiff  the  said  sum  of  one  thousand  five  hun- 
dred dollars,  or  any  part  thereof,  and  has  failed  and  refused  to  make 
good  or  pay  plaintiff  for  his  said  loss  and  damage,  or  any  part 
thereol 

"  Wherefore  plaintiff  prays  judgment  for  one  thousand  five  hun- 
dred dollars,  together  with  interest  and  costs  of  suit»  and  for  general 
reUef." 

The  amended  answer  of  the  appellant  company,  the  defendant  be- 
low, "  denies  that  on  the  nineteenth  day  of  June,  1882,  or  at  any  other 
time,  plaintiff's  growing  crops  were  injured  or  damaged  by  hail  to 
the  amount  of  one  thousand  five  hundred  dollars,  or  any  other  amount, 
or  that  plaintiff  sustained  damage  or  loss  thereby  in  respect  of  his 
growing  crops  in  the  said  sum  of  one  thousand  five  hundred  dollars, 
or  any  other  sum. 

**  Denies  that  the  plaintiff  and  defendant  mutually  agreed  upon  W. 
F.  Watrous  and  Charles  Warren,  or  either  of  them,  or  any  other  per- 
son or  persons,  as  appraisers  to  assess  or  appraise  the  amount  of 
damage  or  loss  so  pretended  to  be  sustained  by  plainti£^  or  that  said 
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pretended  appraisers  acted  by  any  authority  whatever,  but  avers  that 
all  and  each  part  of  said  pretended  appraisement  and  each  and 
every  act  of  said  pretended  appraisers  in  the  behalf  mentioned  in 
said  complaint  were  without  authority,  irregular,  iUegal,  and  void. 

"  Defendant  for  a  second  and  separate  defense  to  the  complaint 
herein  states  that  it  is  a  corporation  duly  incorporated  under  and  by 
virtue  of  the  laws  of  the  State  of  Colorado,  and  doing  business  in  said 
county  of  Larimer;  *  *  *  that  said  articles  of  incorporation  have 
never  been  amended;  that  said  articles  of  incorporation  were  duly 
filed  and  recorded  in  the  office  of  the  secretary  of  State  of  Colorado 
on  the  twenty-sixth  day  of  August,  A.  D.  1881,  and  were  duly  filed 
and  recorded  in  the  office  of  the  county  derk  and  recorder  in  and 
for  said  Larimer  County  long  before  the  twelfth  day  of  June,  A.  D. 
1882,  and  long  before  the  alleged  contract  between  plaintiff  and 
defendant  was  made. 

''Defendant  further  states  that,  by  virtue  of  said  articles  of  incor- 
poration, neither  the  said  the  Denver  Fire  Insurance  Company,  its 
directors,  stockholders,  or  officers,  had  or  have  any  right,  power,  or 
authority,  to  enter  into  or  make  any  contracts  with  plaintiff  or  any 
one  by  which  said  company  could  insure  growing  crops  of  any  kind 
against  loss  or  damage  by  hail,  but  that  all  and  each  of  the  several 
acts  of  the  said  the  Denver  Fire  Insurance  Company,  its  directors, 
stockholders,  and  officers  which  are  alleged  and  set  forth  in  the 
complaint  herein  in  reference  to  the  making  of  said  alleged  contract 
with  plaintiff,  and  to  the  insurance  and  making  of  the  alleged  policy 
of  insurance  to  plaintiff  and  all  other  acts  with  reference  to  the 
terms  of  the  said  policy,  the  alleged  agreement  to  arbitrate  any  loss 
of  plaintiff,  and  the  alleged  appointment  and  finding  and  appraise- 
ment of  said  alleged  arbitrators,  are  absolutely  null  and  void,  each 
and  every  act  being  beyond  the  scope  and  power  vested  by  the  said 
articles  of  incorporation  in  defendant,  its  directors,  stockholders, 
and  officers. 

"  Defendant  further  states  that  it  is  willing  to  return  all  that  it  has 
received  from  plaintiff  by  reason  of  said  alleged  policy  of  insurance, 
to  wit,  three  collars,  and  plaintiff's  said  promissory  note  for  fifty- 
eight  dollars  and  three  cents.  Wherefore  defendant  asks  to  be 
discharged  with  costs." 

The  articles  of  incorporation  are  set  out  in  full  in  the  foregoing 
answer.  That  portion  which  is  material  to  the  question  before  us, 
being  as  follows: — 

'*  Enow  all  men  by  these  presents,  ttiat  we,  Archie  C.  Fisk,  Samuel 
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S.  Griswold,  and  Frederick  Michel,  residents  of  the  State  of  Colorado, 
have  associated  ourselves  together  under  the  name  and  style  of  the 
Denver  Fire  Insurance  Company,  for  the  purpose  of  becoming  a 
body  corporate  and  politic  under  and  by  virtue  of  the  laws  of  the 
State  of  Colorado,  and  in  accordance  with  the  laws  of  the  said  State. 
We  hereby  make,  and  execute,  and  acknowlege  three  hundred  origi- 
nal certificates  in  writing  of  our  intention  to  become  a  body  corpo- 
rate under  and  by  virtue  of  said  lawa 

"1.  The  corporate  name  and  style  shall  be  the  Denver  Fire 
Insurance  Company. 

"  2.  The  objects  for  which  this  company  is  formed  are  to  become  a 
body  corporate  and  politic,  with  poiver  to  sue  and  be  sued,  to  insure 
buildings  of  all  kinds  erected  or  in  process  of  erection,  goods,  wares, 
and  merchandise,  machinery,  mills,  factories,  smelters,  foundries,  ma- 
chine-sliops,  breweries,  and  personal  property  of  every  description, 
whether  in  store,  transit,  or  use,  from  loss  or  damage  by  fire,  and 
generally  do  and  transact  all  business  necessary  to  effectually  secure 
indemnity  from  loss  or  casualty  by  fire  or  lightning,  and  all  other 
business  transacted  by  fire  insurance  companies.  To  borrow  and  loan 
money,  take  mortgages,  trust  deeds,  or  other  securities,  and  to  pledge 
the  property  and  franchise  of  the  company,  both  real  and  personal, 
to  acquire  by  purchase,  leases,  entry,  grant,  devise,  or  gift,  or  other- 
wise, real  estate  or  other  property,  and  to  dispose  of  said  property 
at  pleasure,  and  Vb  perform  any  and  all  lawful  acts  which  the  direc- 
tors or  stockholders  may  deem  necessary  for  the  successful  prosecu- 
tion of  the  business  of  the  company." 

Appellee  demurred  to  this  second  defense.  The  demurrer  was 
sustained,  and  the  appellant  electing  to  stand  by  the  answer,  the 
damages  were  assessed  by  a  jury  who  returned  a  verdict  for  one 
thousand  two  hundred  and  sixty-five  dollars  and  fifty  cents,  and 
judgment  therefor  was  thereupon  rendered  by  the  court.  The  errors 
assigned  go  to  the  sustaining  of  the  said  demurrer  and  judgment 
rendered. 

The  authorities  cited  on  both  sides  of  the  case  are  very  numerous. 
Questions  touching  the  ultra  vires  of  corporations  have  been  before 
the  courts  of  probably  every  State  in  some  shape,  and  various  phases 
of  the  question  have  been  many  times  considered  by  the  Federal 
courts,  while  standard  text-books  are  full  of  research  and  discussion 
upon  the  entire  subject.  We  have  examined  these  authorities  with 
care,  but  a  review  of  them  here  would  be  unnecessary  labor,  since 
both  the  English  and  American  authorities  have  been  collated  and 
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dificussecl  fully  in  many  of  the  leading  cases  cited  by  counsel  in  their 
briefs  filed  in  the  case.  In  respect  to  the  precise  question  before  us, 
there  is  apparently  much  conflict  of  opinion  in  the  decision  of  the 
court,  such  conflict  being  in  many  cases  apparent  only,  but  in  others 
sqoarely  antagonistic.  It  is  quite  well  settled  as  a  general  rule  that 
a  corporation  possesses  only  such  lawful  powers  as  are  expressly  con- 
ferred by  its  charter,  and  such  as  are  clearly  incidental  or  impliedly 
requisite  for  carrying  out  the  declared  objects  and  purposes  of  its 
creation. 

On  the  one  hand,  it  is  held  by  some  authorities  that  acts  of  a  corpo- 
ration in  excess  of  the  powers  limited  by  the  foregoing  fule  are 
illegal,  that  any  contract  made  in  such  excess  of  lawful  authority  is 
void  and  not  enforceable,  and  that  neither  party  to  an  action  founded 
thereon  is  estopped  to  plead  the  ultra  vires  of  the  contract  in  bar  of 
such  action. 

On  the  other  hand  it  has  come  to  be  the  settled  doctrine  of  several 
States  that  a  corporation  may  be  estopped  to  deny  its  authority  to 
enter  into  a  contract  which  has  been,  executed,  and  from  which  it 
has  derived  the  benefit  which  it  thereby  sought  There  seems  to  be 
a  growing  tendency  to  this  doctrine  in  modem  decisions  in  this 
country,  and  it  is  also  supported  by  the  authority  of  English  cases. 

As  is  said  in  Parish  vs.  Wheeler,  22  N.  Y.,  494,  a  leading  case  upon 
this  subject  in  the  United  States:  *'  The  executed  dealings  of  corpo- 
tions  must  be  allowed  to  stand  for  and  against  both  parties  where 
the  plainest  rules  of  good  faith  require. 

Mr.  Waterman,  in  his  late  excellent  treatise  upon  the  specific  per- 
formance of  contracts,  says  that  it  is  now  settled  that  a  corporation 
cannot  avail  itself  of  the  defense  of  ultra  vires,  when  the  contract  has 
been  in  good  faith  fuUy  performed  by  the  other  party,  and  the  cor- 
poration has  had  the  full  benefit  of  the  performance  and  of  the  con- 
tract: Sec.  226.  So  if  the  other  party  has  had  the  benefit  of  a 
contract  fully  performed  by  the  corporation,  he  will  not  be  heard  to 
object  that  the  contract  and  performance  were  not  vnthin  the  legiti- 
mate powers  of  the  corporation. 

In  the  case  before  us  the  contract,  as  made  by  the  parties,  appears 
to  have  been  fully  executed  on  the  part  of  the  appellee,  so  far  as  his 
right  of  action  when  brought  was  effected  by  it.  He  had  paid  a 
4small  portion  of  money  on  the  amount  of  the  premium  agreed  to  be 
paid  and  had  given  a  promissory  note  for  the  balance.  This  was  all 
he  had  agreed  to  do;  all  that  had  been  exacted  of  him  by  the  insur- 
ance company,  and  this  he  had  performed.    It  matters  not  that  the 
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note  had  not  been  paid,  for  it  was  not  due  when  his  right  of  acstion 
accraed  and  when  he  brought  his  suit 

It  is  not  contended  that  the  payment  of  the  note  was  a  condition 
precedent  to  his  right  of  action  against  the  company,  since  at  the 
time  of  bringing  the  action  the  note  lacked  two  months  of  maturity, 
and  there  was  nothing  to  be  done  or  performed  by  him  under  the 
contract.  The  performance  abready  made  by  the  appellee  had  been 
accepted  by  the  appellant  company,  and  so  far  as  it  was  concerned, 
the  execution  of  the  note  was  the  same  as  a  cash  payment  in  full  of 
the  amount;  the  company  had  the  benefit  thereof.  It  is  argued  on 
behalf  6t  the  appellant  that  the  courts  ought  in  all  such  cases  to 
sustain  the  defense  of  ultra  vires,  here  interposed,  on  the  ground  of 
public  policy;  that  the  public  which  confers  the  corporate  powers 
upon  such  companies  has  an  interest  in  the  protection  of  innocent 
stockholders  and  creditors  of  such  companies  by  confining  the  exer- 
cise of  corporate  powers  strictly  within  their  authorized  limits,  and 
this  is  given  in  the  books  as  the  chief  reason  for  the  rule  of  decision 
in  the  cases  which  sustain  the  defense  of  ultra  vires. 

That  the  public  has  such  an  interest  is  quite  true,  but  whether  to 
afford  such  protection  the  defense  of  ultra  vires  is  always  necessary 
in  such  cases  is  another  thing.  Stockholders  are  but  one  portion  of 
the  public;  another  portion,  with  equal  rights  of  protection,  is  that 
with  whom  these  multiform  corporations  deal  in  the  daily  exercise 
of  their  assumed  powers.  And  it  seems  illogical  to  assume  that  the 
interests  of  the  public  would  be  best  subserved  by  a  public  policy 
which  will  allow  a  corporation,  any  more  than  an  individual,  to  vio- 
late the  principles  of  common  honesty  and  claim  exemption  from 
the  obligation  of  its  contracts  by  pleading  its  own  wrong-doing. 
Such  policy  vrould  rather  seem  to  offer  a  premium  for  dishoneflt 
dealing.  ^^ 

Besides,  both  the  State  which  grants  these  corporate  powers,  and 
the  stockholders  for  whose  benefit  such  powers  are  exercised,  have 
their  remedies,  the  former  by  interfering  to  revoke  the  charter,  and 
the  latter  by  an  action  to  restrain  the  unauthorized  undertakings. 
While  courts  are  inclined  to  maintain  with  vigor  the  limitations  of 
corporate  actions,  whenever  it  is  a  question  of  restjraining  the  corpo- 
ration in  advance  from  passing  beyond  the  boundaries  of  their  char- 
ters, they  are  equally  inclined,  on  the  other  hand,  to  enforce  against 
them  contracts,  though  ultra  vires,  of  which  they  have  received  the 
benefit.  If  the  other  party  proceeds  to  the  performance  of  the  con- 
tract, expending  his  money  and  labor  in  the  production  of  values, 
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which  the  corporation  appropriates,  such  corporation  will  not  be  ex- 
cused on  the  plea  that  the  contract  was  beyond  its  powers:  Bradley 
vs.  Ballard,  55  HI,  413. 

Corporations  have  the  capacity  to  do  wrong,  and  may  overstep 
the  limits  placed  by  the  law  to  their  powers,  and  when  they  yiolate 
their  charters  in  this  respect  their  acts  are  illegal,  but  not  necessarily 
void:  BisseU  vs.  Mich,  etc  R  B.  Co.,  22  N.  Y.,  26a 

The  plea  of  ultra  vires  is  not  to  be  understood  as  an  absolute  and 
peremptory  defense  in  all  cases  of  excess  of  power  without  regard  to 
other  circumstances  and  considerations.  The  plea  is  not  to  be  enter- 
tained where  its  allowance  will  do  great  wrong  to  innocent  third  per- 
sons: BisseU  vs.  Mich,  etc  R  R  Co.,  22  N.  Y.,  258.  Where  a  certain 
act  is  prohibited  by  statute,  its  performance  is  to  be  held  void  because 
such  is  the  legislative  wiU.  So  where  the  consideration  of  a  contract 
is  by  law  illegal,  as  where  the  cause  of  action  arises  ex  turpe.  But 
where  the  act  is  not  wrong  per  se,  where  the  contract  is  for  a  lawful 
purpose  in  itself,  has  been  entered  into  with  good  faith,  and  fairly 
executed  by  the  party  who  seeks  to  enforce  it,  we  must  assent  to  the 
doctrine  of  those  authorities  which  hold  that  the  excess  of  the  corpo- 
rate powers  of  the  contracting  party  which  has  received  the  benefit 
of  the  contract  is  an  unconscionable  defense,  which  may  not  be  set 
up  to  exempt  from  liability  the  party  so  pleading  it.  And  such,  we 
think,  is  the  case  before  us. 

The  answer  of  the  insurance  company  does  not  deny  the  aver- 
ment in  the  complaint  that  the  company  "  was  doing  business  in 
Larimer  County,  in  the  State  of  Colorado,  as  a  general  fire  and  hail 
insurance  company."  It  does  not  deny  it  entered  into  the  contract 
of  insurance  with  the  appellee  in  manner  and  form  as  alleged  in 
said  complaint,  nor  that  the  contract  was  executed  as  averred.  The 
sole  defense  upon  which  the  appellant  company  relies  here  is  its 
want  of  authority  to  insure  against  haiL  By  offering  to  insure  the 
property  of  app<^ee  against  damage  by  hail,  and  by  entering  into 
the  contract  of  insurance  therefor,  it  claimed  to  possess  the  power 
so  to  do.  It  took  the  appellee's  money  and  assumed  the  risk  and 
obligation  of  paying  the  damage,  much  or  little,  that  might  occur, 
or  of  having  at  all  to  pay,  if  the  contingency  of  damage  should  not 
happen  within  the  time  covered  by  the  policy. 

A  loss  having  occurred,  the  company  seeks  exemption  from  the 
obligation  it  entered  into  by  denying  that  it  had  any  authority  to  do 
what  it  asserted  the  right  to  do  when  it  voluntarily  assumed  the 
undertaking. 
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We  are  aware  that  the  courts  have  been  very  slow  to  concede  that 
a  defendant  setting  up  as  a  defense  the  ultra  vires  of  a  contract, 
where  said  contract  was  clearly  not  authorized,  should  be  held  lia- 
ble on  the  contract,  since  this  would  appear  to  sustain  the  enforce- 
ment of  an  unauthorized  contract,  and  therefore  the  cases  show  that 
whenever  the  courts  could  avoid  this  seeming  inconsistency  by  rest- 
ing the  recovery  upon  some  other  ground  they  have  done  so.  This 
has  often  led  to  equal  inconsistency  in  other  directions.  The  true 
ground  would  seem  to  be  that  of  equitable  estoppel,  whereby  the 
defendant  is  not  permitted  to  rely  upon  or  show  the  invalidity  of 
the  contract  In  such  case,  the  contract  is  assumed  by  the  court  to 
be  valid,  the  party  seeking  to  avoid  it  not  being  permitted  to  attack 
its  character  in  this  respect. 

The  point  was  strongly  insisted  upon  by  counsel  for  appellant  in 
argument,  that  one  dealing  with  a  corporation  is  bound  to  know  the 
extent  of  its  powers  to  contract,  that  the  corporate  name  itself  indi- 
cate the  scope  of  its  business,  and  the  record  of  its  charter  or  articles 
of  incorporation  furnishes  notice  of  the  extent  and  limitation  of  its 
corporate  powers  and  authority  to  contract. 

While  as  a  general  proposition  this  is  true,  yet  it  must  be  con- 
ceded that  this  constructive  notice  is  of  a  very  vague  and  shadowy 
character.  Every  one  may  have  access  to  the  statutes  of  the  States 
affecting  companies  incorporated  thereunder,  and  to  their  articles 
of  incorporation,  but  to  impute  a  knowledge  of  the  probable  construc- 
tion the  courts  would  put  upon  these  statutes  and  articles  of  incor- 
poration to  determine  questions  raised  upon  a  given  contract  pro- 
posed, is  carrying  the  doctrine  of  notice  to  an  extent  which  can  only 
be  denominated  preposterous.  It  was  in  answer  to  the  same  point 
that  Chief  Justice  Comstock  observed,  in  his  opinion  in  a  leading 
case  upon  this  question,  that  "  a  traveler  from  New  York  to  Missis- 
sippi can  hardly  be  required  to  furnish  himself  with  the  charters  of 
all  the  railroads  on  his  route,  or  to  study  a  treatise  on  the  law  of 
corporations:"  Bissell  vs.  M.  S.  &  N.  J.  B  R  Co.,  22  N.  Y.,  258.  It 
was  urged  in  argument  on  behalf  of  appellant  that  the  State,  which 
created  these  corporations  for  public  good,  has  such  an  interest  in 
their  existence  and  perpetuity  that  public  policy  should  be  inter- 
posed to  keep  them  within  the  legitimate  exercise  of  their  powers. 
This  may  be  true  to  a  certain  extent,  and  the  State  may  interpose 
to  revoke  their  charters  for  an  abuse  thereof ;  but  we  take  it  that  it 
is  no  more  the  public  poHcy  of  the  State  to  protect  the  business  of 
private  corporations  than  that  of  its  individual  citizens;  and  to 


Digitized  by  VjOOQIC 


1886.]  ,  Denver  Fire  Ina.  Co.  vd.  McCfMand.  '   731 

invoke  public  policy  in  a  case  like  the  one  at  bar»  in  order  to  pre- 
vent a  corporation  from  doing  wrong,  by  punishing  the  other  party, 
would  differ  little  from  asking  a  court,  on  the  ground  of  public  pol- 
icy, to  prevent  the  obtaining  money  or  goods  through  false  pre- 
tenses by  holding  that  the  party  defrauded  should  be  punished  by 
the  loss  of  his  money  or  goods. 

While  such  wrong  may  be  prevented  by  interference  on  the  part 
of  the  State,  or  stockholders  of  the  company,  it  cannot  well  be  said 
that  to  .cure  the  evil  it  is  necessary  in  every  case  to  exempt  the  com- 
pany from  the  liability  of  its  unauthorized  engagement& 

The  principle  of  estoppel  by  conduct  is  the  same  priimiple  which 
is  applied  by  courts  in  holding  that  the  statute  of  frauds,  by  which, 
under  the  general  rule,  a  contract  would  be  void,  is  never  to  be  used 
for  the  protection  of  a  fraud. 

The  essential  elements  of  an  estoppel  by  conduct  are  laid  down 
by  this  court  in  Griffith  vs.  Wright,  6  CoL,  248,  to  be  that:  1.  There 
must  have  been  a  representation  or  concealment  of  material  facts; 
2.  The  representations  must  have  been  made  with  knowledge  of  the 
facts,  unless  the  party  representing  was  bound  to  know  them,  or 
that  igQoranca  thereof  was  the  result  of  gross  negligence;  3.  The 
party  to  whom  it  was  made  must  have  been  ignorant  of  the  truth  of 
the  matter;  4  It  must  have  been  made  with  the  intention  that  the 
other  party  should  act  upon  it;  but  gross  and  culpable  negligence 
on  the  parfc  of  the  party  sought  to  be  estopped,  the  effect  of  which 
is  to  make  a  fraud  on  the  party  setting  the  estoppel,  supplies  the 
place  of  intent;  5.  The  other  party  must  have  been  induced  to  act 
upon  it.  The  case  before  us  seems  to  be  fairly  brought  within  the 
foregoing  rules  and  definitions.  The  insurance  company,  through 
its  agent,  not  only  concealed  the  want  of  authority  to  insure  against 
haU,  which  it  now  sets  up,  but  its  open,  notorious  acts  in  soliciting 
policies  of  this  character  throughout  the  country,  impUedly  held  out 
and  represented  its  authority  for  such  business. 

Such  agent  was  certainly  bound  to  know  the  extent  of  the  au- 
thority of  the  company  he  represented,  and  if  his  acts  in  the  premi- 
ses were  not  done  with  full  knowledge  of  the  facts  his  ignorance  in 
this  respect  was  gross  and  culpable  negligence. 

That  the  appellee  was  ignorant  of  the  truth  of  the  matter  of  want 
of  authority  in  the  company  is  not  denied  by  the  appellant  company, 
except  by  an  inference  which,  it  is  argued,  is  to  be  drawn  that  the 
articles  of  incorporation  and  the  record  thereof  furnished  construc- 
tive notice  of  the  extent  of  authority  of  said  company.    But  it  seems 
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to  us  that  each  an  inference  is  rebutted  by  the  presumption  fairly 
arising  from  the  nature  of  the  transaction,  that  the  appellee  would 
not  have  paid  his  money  for  the  performance  of  a  promise  which  he 
was  void;  that  its  performance  could  not  be  enforced,  and  that  his 
money  would  be  utterly  thrown  away. 

That  the  offer  of  the  appellant  to  insure,  and  the  representations 
made  to  induce  the  appellee  to  enter  into  the  contract  of  insurance 
were  made  with  the  intent  that  the  appellee  should  act  thereon,  is 
self-evident  from  the  nature  of  the  transaction,  and  the  acceptance 
by  the  appellee  of  the  offer  so  made  by  the  appellant;  and  that  the 
appellee  was  induced  to  act  up  the  offer  and  representations  so 
made  is  equally  apparent,  for  the  act  was  an  obTiou%  sequence  of 
the  inducement. 

It  was  strenuously  contended  by  counsel  for  apellant  in  the  oral 
argument  of  this  case  that  whether  the  contract  in  a  case  of  this 
kind  is  executed  or  not  is  immaterial;  that  the  true  grounds  of  lia- 
bility depend  upon,  and  should  be  placed  upon,  the  fact  of  whether 
the  elements  of  estoppel  exist;  whether  the  conduct  of  one  party 
has  been  such  as  that  the  other  party  would  be  defrauded  or  injured 
thereby  unless  the  contract  should  be  enforced. 

However  this  may  be  in  respect  to  the  other  cases,  or  as  a  general 
rule,  we  are  qtdte  willing  to  assent  to  this  view  in  the  particular  case 
before  us,  and  to  rest  our  decision  upon  the  ground  of  estoppel  by 
the  conduct  of  the  appellant  company. 

We  do  not  say  that  the  directors  or  acting  officers  of  such  com- 
pany may  act  in  excess  of  their  legitimate  powers  against  the  inter- 
ests and  contrary  to  the  will  of  the  stockholders  of  such  company; 
but  whUe  admitting  the  excess  of  proper  authority,  we  think,  on 
principle  and  the  weight  of  modem  decisions,  that  if  the  stock- 
holders, whose  business  it  is  to  see  that  their  own  managing  officers 
act  within  the  proper  scope  of  their  powers,  either  expresedy,  or  by 
silence  impliedly,  assent  to  acts  done  on  their  behalf  in  excess  of 
authority  they  should  be  held  estopped  to  deny  that  such  acts  were 
authorized. 

The  appellant  company  here  offered  to  pay  back  the  money  and 
return  or  cancel  the  note  given  for  the  policy,  and  counsel  urgently 
contended  that  this  is  all  that  legally  can  or  rightfully  ought  to  be 
exacted.  This  would  not  place  the  appellee  in  statu  quo.  Every 
insurance  company  would  be  ready  and  willing  to  do  that  much 
after  the  loss  had  occurred,  on  condition  of  exemption  from  pay- 
ment of  the  loss.    The  damage  to  appellee  is  the  loss  of  his  crops 
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against  which  the  appellant  undertook  to  secure  him.  After  the  loss 
it  was  too  late  for  appellee  to  insure  in  another  company  haying 
unquestioned  authority  to  insure  against  such  loss. 

We  therefore  conclude  that  since  the  contract  of  insurance,  though 
it  may  have  been  beyond  the  scope  of  the  proper  object  and  pur- 
poses of  the  company,  as  expressed  and  conferred  by  their  articles 
of  incorporation,  was  neither  by  statute  nor  by  their  charter  ex- 
pressly forbidden,  nor  in  its  nature  illegal  or  improper,  and  since 
the  conduct  of  the  company  ia  soliciting  the  insurance  and  entering 
into  the  contract  therefor  under  the  circumstances  disclosed  by  this 
case  was  such  that  to  exempt  it  from  its  engagements  thereunder 
would  result  yi  injuring  and  defrauding  the  appellee,  who  in  good 
faith  dealt  with  the  company  under  the  belief  of  its  rightful  au- 
thority in  the  premises,  the  defense  of  the  appellant  company  inter- 
posed against  its  liability  on  the  contract  is  inequitable,  unconscion- 
able, and  should  not  be  allowed. 

It  is  admitted  that  a  contract  is  not  enforceable  when  prohibited 
by  statute;  when  not  so  prohibited,  however,  and  when  not  illegal 
or  immoral  in  its  nature,  nor  contrary  to  sound  public  policy,  a 
contract,  even  ultra  vires,  may  be  enforced,  when,  under  the  cir- 
cumstances of  its  execution,  every  consideration  of  justice  requires 
ii  This  is  the  ground  of  decision  in  most  of  the  cases  relied  upon 
by  the  appellee  in  the  case. 

As  is  said  by  the  Supreme  Court  of  the  United  States  in  the  case 
of  Zabriskie  vs.  CI.,  CoL,  k  Cin.  R  R  Go.  et  aL,  23  How.  400:  "  A 
corporation,  quite  as  much  as  an  individual,  is  held  to  a  careful  ad- 
herence to  truth  in  their  dealings  with  mankind,  and  cannot,  by 
their  representations  or  silence,  involve  others  in  onerous  engage- 
ments, and  then  defeat  the  calculations  and  claim  their  own  conduct 
has  superinduced." 

Among  the  many  authorities  examined  in  support  of  our  views  in 
this  i*4ise,  we  cite  the  following:  Parish  vs.  Wheeler,  22  N.  Y.,  503; 
Bisscll  vs.  M.  S.  etc.  R  R  Co.,  id.,  258;  Bradly  va  Ballard,  55  SL, 
413;  Whitney  Arms  Co.  vs.  Barlow,  63  N.  Y.,  69;  Darst  vs.  Gale,  83 
DL,  141;  State  B'd  of  Agr.  vs.  Citizens'  Street  R>  Co.,  47  Ind.,  407; 
Oil  Cr.  etc.  R  R  Co.  vs.  Pa.  Trans.  Co.,  83  Pa.  St,  166;  Argenti  vs. 
City  of  San  Francisco,  16  CaL,  255;  State  of  Ind.  vs.  Woram,  6  Hill, 
37;  Converse  vs.  Norwich  k  N.  Y.  Trans.  Co.,  33  Conn.,  180,  modi- 
fying the  doctrine  in  the  case  of  Hood  vs.  N.  Y.  A;  N.  H.  R  R  Co., 
22  Conn.,  502;  Chicago  Build.  Soc  vs.  Crowell,  65  Dl.,  453;  Ward 
vs.  Johnson  et  aL,  95  IE,  215-240;  Zabriskie  v&  CL,  Col,  k  Cin.  B. 
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R  Co.  et  al.,  23  How.,  398-401;  Hitchcock  va  Galveston,  96  U.  S,. 
341-351;  Nat.  Bank  vs,  Matthews,  98  id.,  621;  Manville  vs.  Belden 
M.  Co.  (McCrary,  J.,  Q.  S.  Cir.  Ci),  3  CoL  Law,  658;  Green's  Brice's 
Ultra  Tires,  371,  and  cases  cited;  Sedgwick's  Stat,  and  Const  L.,  90; 
Waterman's  Specific  Perf.  Cont.,  cited  supra. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

Beck,  C.  J.,  and  Helm,  J.,  concurring.  Private  corporations  are 
creatures  of  statute,  and  derive  their  powers  solely  therefrom.  Upon 
weighty  considerations  of  public  policy,  and  of  private  equity  as 
well,  the  principle  has  been  universally  recognized  that  the  char- 
acters of  general  lav^  through  which  these  corporations  derive  their 
existence  absolutely  control  their  action;  that  a  contract  made  or  an 
act  done  by  them  which  is  not  in  any  manner  authorized  by  some 
express  provision  of  the  charter  or  law  of  corporations,  or  which 
may  not  be  clearly  implied  therefrom,  is  ultra  vires;  and  that  such 
usurpation  of  power  may  be  relied  upon  as  a  complete  defense  to  a 
suit  growing  out  of  the  unauthorized  act  or  contract. 

But,  for  the  purpose  of  avoiding  the  infliction  of  manifest  injustice 
in  given  cases,  many  courts  of  the  highest  respectability  have  seen 
fit  to  recognize  an  exception  to  the  foregoing  doctrine.  This  ex- 
ception, when  admitted,  is  always  based  upon  principles  largely 
analogous  to  those  supporting  equitable  estoppels.  The  decisions 
recognizing  it  hold  that  where  a  corporation  receives  and  retains 
the  full  benefit  of  a  contract,  and  a  failure  to  perform  on  its  side 
would  result  in  palpable  injustice  to  the  other  contracting  party,  it 
is  estopped  from  escaping  liability  thereunder  through  a  plea  of 
ultra  vires. 

We  are  inclined  to  the  opinion  that  cases  sometimes  arise  wherein 
this  exception,  properly  understood  and  limited,  should  be  held 
applicable.  If  a  private  corporation  has  accepted  and  retained  the 
full  benefits  of  a  contract  which  it  had  no  power  to  make,  the  same 
having  been  performed  by  the  other  party  thereto;  and  if  the  trans- 
action is  of  such  a  nature  that  the  party  thus  performing  will  suffer 
manifest  injustice  and  hardship  unless  permitted  to  maintain  his 
action  directly  upon  the  contract,  no  other  adequate  relief  being  at 
his  command,  we  think  the  defense  of  ultra  vires  may  be  disallowed. 
This,  however,  does  not  do  away  with  the  objectionable  character  of 
the  unauthorized  contract.  It  admits  the  legal  wrong  committed  by 
the  usurpation  of  power,  but  denies  the  equitable  right  of  the  cor- 
poration to  profit  through  such  wrong  at  the  expense  of  parties  con- 
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tracting  with  it;  the  corporation,  having  receiyed  and  retained  the 
benefit  of  the  contract,  is  denied  the  privilege  of  invoking  the  ille- 
gality of  its  act,  and  thus  avoiding  conseqaenoes  naturally  flowing 
therefrom. 

The  circumstances  attending  and  surrounding  the  transaction  now 
before  us»  in  our  judgment,  render  this  an  appropriate  case  for  the 
application  of  the  foregoing  equitable  doctrine.  For  this  reason  we 
concur  in  the  conclusion  arrived  at  by  Mr.  Justice  Stone,  who  writes 
the  principal  opinion. 
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COURT  OP  APPEALS  OF  TEXAS. 


CONTINENTAL  INS.  CO; 
a  A.  &  L  a  BUSBY.* 


An  insurance  policy  containing  stipulations  in  tkese  words:  "This  company 
may,  at  any  time,  cancel  this  policy  by  returning  the  unexpired  premium 
pro  rata."    "  The  assured  may,  at  any  time,  have  the  policv  canceled  by 

Eaying  the  customary  short  rates  for  the  expired  time  of  full  term,"  can 
e  canceled  by  the  insurer,  but  the  notice  of  cancellation  must  be  given  and 
the  return  premium  tendered  at  the  same  time.  Without  both  concurring 
the  policy  cannot  be  canceled. 
If  the  company  becomes  aware  of  a  violation  of  any  condition  of  the  policy 
and  fails  to  cancel  same,  but  receives  a  premium  thereon,  the  policy  con- 
tinues in  force  to  the  expiration  of  the  term  paid  for  unless  the  policy  be 
canceled  as  above.  Where  the  policy  is  one  continuing  in  force  upon  the 
payment  of  yearly  installments,  if  the  policy  be  not  canceled  as  above, 
and  upon  any  installment  becoming  due  a  tender  is  made  and  refused,  the 
policy  continues  in  force  ;  but  where  the  money  is  not  actually  ofifered  but 
the  insured  proposes  to  get  the  money  and  pay  the  installment  if  the  agent 
would  state  that  the  policy  is  good,  there  is  no  such  tender  as  will  bind 
the  insurer. 

Htjtchebon  &  Cabbinoton,  for  AppeUanis. 

Boone  &  Cobbs,  for  Appellees. 

White,  P.  J. 

Appellant  company  insured  appellees'  hoaae  for  $600  under  a  pol^ 
icy  known  as  the  ''  Farm  Installment  Policy,"  for  a  period  extend- 
ing from  May  1».1882,  to  October  1,  1887.  The  assured  executed 
therefor  to  the  company  a  note  for  |11,  payable  October  1, 1882, 
and  also  executed  an  obligation  for  $32,  as  follows  : — 

•  Opinion  deliTered,  Janoary  80.  1886.— From  Teaeat  Lam  Review. 
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Thirty-two  dollars^  for  vftlue  received  in  policy  No.  3,592,  dated  the  first 
day  of  May,  1882,  insured  by  the  Continental  Insurance  Company  of  New 
York,  we  promise  to  pay  said  company,  or  order,  by  mail  if  requested,  eight 
doUars  and  00  cents,  upon  the  first  day  of  October,  A.  D.  1883,  and  eight  dol- 
lars and  00  cents  upon  the  first  day  of  October,  1884,  and  eight  dollars  and  00 
cents  upon  the  first  day  of  October,  1885,  and  eight  dollars  and  00  cents  upon 
the  first  day  of  October,  1886,  without  interest ;  and  it  is  hereby  covenanted 
and  agreed  that,  in  case  of  the  non-payment  at  maturity  of  any  one  of  the  in- 
stallments herein  named,  the  whole  amount  of  installments  remaining  unpaid 
on  said  policy  shall  become  immediately  due  and  payable. 

[Signed]  G.  A.  &  I.  S.  Busby. 

Busby  paid  the  premiums  due  October,  1882,  and  October,  1883. 
In  January,  1883,  he  vacated  his  premises  and  rented  to  a  tenant. 
At  the  time  the  policy  was  issued  there  was  no  rule  of  the  company 
prohibiting  the  assured  from  renting  houses  covered  by  policies  to 
be  occupied  by  renters  or  tenanta  Such  a  rule  or  provision  was, 
however,  afterward  adopted,  and  it  would  seem  that  Busby  learned 
of  the  existence  of  such  rule  at  or  about  January,  1884,  when  he 
had  rented  the  house  to  a  tenant,  for  he  notified  Bridges,  the 
agent  of  the  company,  of  the  f Eict  of  his  having  rented  the  prem- 
ises to,  and  its  occupancy  by,  a  tenant.  Bridges  told  him  that  the 
company  did  not  like  for  tenants  to  occupy  dwellings  insured  by 
them;  but  he  made  no  objections,  nor  was  anything  said  about  can- 
celing the  policy  or  returning  the  ratable  proportion  of  the  unearned 
premium. 

Up  to  this  time,  then,  there  was  and  has  been  no  attempt  at  a 
cancellation  by  the  company.  Had  it  desired  to  do  so,  on  account 
of  the  rule  it  had  adopted  with  regard  to  occupancy  and  posses- 
sion by  tenants,  it  would  have  the  unquestioned  right  to  cancel 
under  the  fourth  paragraph  in  the  general  provisions  of  the  pol- 
icy, which  is  :  ''  This  company  may  at  any  time  cancel  this  policy, 
returning  the  unexpired  premium  pro  rata."  ''The  assured  may 
at  any  time  have  the  policy  canceled  by  paying  the  customary' 
short  rates  for  the  expired  time  of  full  term." 

"  It  need  hardly  be  said  that  when  the  contract  has  once  been 
entered  into  and  becomes  binding  upon  the  parties,  it  cannot  be 
canceled  by  either,  unless  the  right  be  reserved :"  May  on  Insur- 
ance, par.  67. 

"Right  to  cancel  a  policy  is  strictly  construed.  This  right  can 
only  be  exercised  within  the  limits  of  good  faith.  A  substantial 
change  in  the  circumstances  increasing  the  risk  is  the  usual  and 
sufficient  ground  on  the  part  of  the  insurers  :"  idem,  par.  574 
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In  order  to  effect  such  a  cancellation  the  rule  in  all  such  cases  is 
that  *'  it  is  incumbent  upon  the  company  desiring  a  canceUaticm  of 
the  policy  before  its  expiration,  to  notify  the  assured  that  such  can- 
cellation had  been  made,  accompanying  the  notice  with  a  tender  of 
the  amount  of  premium  for  the  unexpired  term.  Neither  of  these 
prerequisites  standing  alone  could  suffice  to  release  the  company 
from  its  obligation,  but  both  must  concur  before,  under  the  law,  the 
appellant  could  avoid  the  liability  and  terminate  the  contract.  The 
notice  should  be,  in  effect,  that  the  contract  is  terminated,  and  not 
that  it  will  be  terminated  at  a  future  day;  and  the  amount  to  be 
returned  should  be  paid  or  tendered  to  the  assured.  ♦  ♦  ♦  The 
act  of  refunding  and  cancellation  must  be  simultaneous  :"  Wood  on 
Ins.,  par.  106. 

It  is  dear  then  that  in  January,  1884,  though  the  company  knew 
that  a  tenant  had  been  put  into  the  house,  they  did  not  avail  them- 
selves of  the  right  to  cancel  the  policy,  and  not  having  done  so,  re- 
mained liable  under  it  so  long  as  it  subsisted.  The  premium  paid 
by  Busby  October  1, 1883,  continued  the  policy  for  one  year,  or  up 
to  October  1, 1884,  unless  it  should  be  canceled  by  one  or  other  of 
the  parties  under  the  reserved  right.  No  steps  were  taken  by 
either  party  to  cancel  and  matters  remaiued  in  this  situation,  the 
assured  retaining  his  policy  and  the  company  his  notes,  until  Sep- 
tember 15,  1884,  when  Busby,  the  assured,  received  from  the  agent 
of  the  company  a  letter  containing  the  following  notice,  viz. : — 

The  third  instalhnent  given  for  the  payment  of  yonr  preminm  for  insorance 
in  this  company  nnder  policy  No.  3,592  will  fall  dne  on  the  first  of  October, 
'84  (next  month).  The  amount  due  is  |800.  *  *  *  We  feel  assnred  yon 
will  take  pleasure  in  paying  promptly  the  above  note,  thus  setting  an  exam- 
ple for  onr  imitation  in  the  faithful  payment  of  any  loss  that  may  occnr  nnder 
yonr  policy.  Respectfully  yours, 

Edward  Ii.  Bbidgbs,  Agent 

It  is  made,  however,  to  appear  by  the  testimony  of  the  agent 
Bridges,  that  this  notice  was  not  sent  by  himself,  but  through  mis- 
take by  a  clerk  in  his  office.  A  few  days  after  the  receipt  of  this 
notice,  and  before  the  preminm  installment  would  fall  due  on  Octo- 
ber 1,  Busby  met  Bridges,  the  agent  of  the  company,  and  stated  to 
him  that  "  he  had  received  the  notice  and  was  ready,  and  offered  to 
pay  the  note  then  if  he  would  receive  the  money."  Bridges  replied 
that  the  company  would  not  permit  him  to  receive  money  upon  pre- 
mium notes  where  the  property  was  occupied  by  tenants, ''  and  said 
be  would  not  receive  it  upon  that  ground."    Busby  testified  that  he 
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told  ifoidges  that  be  woidd  go  and  get  the  money  if  he  (Bridges) 
would  say  that  the  policy  was  good.  He  never  made  any  offer  to 
pay  because  l^e  agent  told  him  he  would  not  receive  it,  and  it  would 
be  useless  to  do  so. 

On  October  1,  1884,  when  the  second  installment  fell  due.  Busby 
did  not  pay  the  same,  nor  did  Bridges  return  his  notes  or  obligation 
and  demand  a  return  of  the  policy  for  cancellation.  Nothing  fur- 
ther was  said  or  done  by  eith<^  of  the  parties  about  the  matter, 
until  December  4,  1884^  when  the  house  which  was  insured  was 
burnt  by  fire.  After  its  destruction  Busby  notified  the  company  and 
demanded  the  money  for  whieh  it  had  been  insured.  This  they  re- 
fused to  pay,  whereupon  he  instituted  this  suit  and  recovered  the 
judgment  against  the  company  here  appealed  from. 

A  risk  taken  by  a  policy  of  insurance  may  be  terminated  in  sev- 
eral ways.  *'It  may  be  terminated  either  by  expiration  of  the 
term  for  which  the  insurance  was  effected;  by  a  voluntary  abandon- 
ment of  the  contract;  by  mutual  consent;  by  a  cancellation  by  the 
insurer  or  a  surrender  of  the  insured;  in  either  case  by  some 
power  reserved  in  the  contract;  by  breach  of  some  condition  by 
ttie  insured,  of  which  the  insurer  takes  advantage,  or  by  the  happen- 
ing of  the  contingency  insured  against :"  4  Waite's  Acts,  and  DefR., 
p.  71.  And  while,  as  we  have  seen,  cancellation  is  one  mode,  and 
that  the  right  to  cancellation  depends  upon  notice  and  payment  of 
the  return  premium,  and  that  the  policy  does  not  terminate  in  such 
oases  until  the  return  premium  is  paid  or  tendered  :  4  Waite's 
Acts,  and  Def.,  p.  72.  Still,  that  is  not  the  only  mode  of  terminat- 
ing the  risk.  As  stated  above,  a  policy  may  be  forfeited  by  a  breach 
of  some  condition  contained  in  it.  And,  ''in  case  of  a  daim  that 
the  insurance  has  been  forfeited  by  a  breach  of  some  condition,  it 
will  depend  on  its  terms  whether  the  policy  becomes  void  at  once 
or  the  company  must  avoid  it  by  some  act  on  their  part :"  idem,  72. 

One  of  the  conditions  in  the  policy  was  :  ''  This  company  shall 
not  be  liable  for  any  loss  or  damage  under  this  policy  if  default 
has  been  made  in  the  payment  of  any  installment  of  premium  due 
by  the  terms  of  the  installment  note.''  Now,  when  the  loss  and  de- 
struction of  the  property  occurred  on  December  4,  1844,  the  pre- 
mium due  on  the  installment  note  for  October  1,  had  never  been 
paid  by  Busby,  the  insured.  There  can  be  no  question  but  that  "  the 
payment  of  the  premium  is  a  condition  precedent  to  the  right  to 
recover  for  a  loss"  (Bergsen  vs.  Builder's  Ins.  Co.,  38  Cal.,  541), 
unless  this  condition  precedent  was  waived  by  the  company,  which 
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they  could  do  (Baptist  Church  vs.  Brooklyn  Ins.  Co.,  19  N.  T.,  6 
Smith,  305),  or  by  their  act  had  rendered  its  specific  performance 
unnecessary,  then  the  breach  of  failure  to  perform  by  the  assured 
would  be  a  termination  of  the  risk  and  the  company  would  be  no 
longer  liable  under  the  contract,  and  could  treat  it  as  rescinded 
from  that  time.  In  such  a  case  the  company  would  not  be  bound 
to  cancel  the  policy,  for  the  policy  being  in  hands  of  the  assured, 
was  beyond  the  control  of  the  company.  Nor  was  the  company 
bound  to  pay  the  unearned  premium,  because  no  premium  has 
been  paid  or  due  the  assured.  It  is  true  the  company  might  have 
surrendered  up  the  notes,  but  we  are  not  advised  that  that  act 
would  be  a  necessary  prerequisite  to  a  rescission  which  had  ahready 
been  accomplished  by  the  act  of  the  other  party. 

But  it  is  contended  that  a  tender  of  the  premium  to  the  agent  of 
the  company  was  made  by  Busby,  and  that  this  tender  and  its  re- 
fusal by  the  agent  obviated  the  obligation  to  pay  the  premium  on 
October  1,  1884.  It  has  been  held  that  a  tender  is  equivalent  to 
payment,  if  the  premium  could  have  been  paid  in  the  funds  tend- 
ered :  N.  T.  Ins.  Co.  vs.  Clopten,  7  Bush.,  Ky.,  179. 

With  regard  to  this  matter  of  tender,  as  we  have  heretofore  seen. 
Busby  after  receiving  the  notice  mentioned,  and  before  the  first  of 
October,  1884,  told  the  company's. agent  that  if  he  would  make  the 
policy  good  he  would  pay  it,  and  the  agent  refused  to  take  the 
money.  Bridges,  the  agent,  testified  that  he  saw  Busby  either  the 
first,  or  just  before,  or  just  after  October  1,  and  that  Busby  then 
told  him  he  would  pay  the  premium,  and  he  refused  it  He  bays  ''  it 
would  have  been  useless  for  him  to  have  counted  out  the  money  to 
me,  for  I  would  not  have  received  it,  because  of  my  instructions 
from  the  company  not  to  receive  it  on  the  ground  that  the  house  was 
occupied  by  a  tenant."  It  will  be  noticed  that  he  does  not  fix  the 
time  of  the  tender  in  this  statement.  On  his  examination  in  chief  he 
had  stated  that  soon  after  September  15,  perhaps  a  day  or  two  be- 
fore the  note  was  due,  or  maybe  not  so  long,  the  plaintiff,  Busby^ 
met  the  witness  on  the  street  and  said :  ''  I  will  pay  you  that  pre- 
mium if  you  will  9ay  that  the  policy  is  good,  aixd  he  (witness)  then 
told  him  (Busby)  that  the  company  refused  to  take  the  money,  and 
he  would  have  refused  to  take  the  money  if  it  had  been  offered,  but 
it  was  not,  and  the  matter  then  ended."  This  statement  is  corrobo- 
rated by  the  testimony  of  Busby,  who  fixed  the  time  of  the  tender 
before  the  note  fell  due.  Now,  if  this  tender  was  a  good,  valid,  and 
sufficient  one,  it  was  equivalent  to  a  payment,  and  in  that  event  the 
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company  under  the  contract  could,  by  virtue  of  the  reserved  rights 
have  cancelled  the  contract  even  then,  but  in  the  exercise  of  the 
ri^ht  to  make  their  action  binding,  the  assured  should  have  been 
informed  in  no  unmistakable  terms,  that  the  company  would  insist 
upon  a  forfeiture,  and  at  the  same  time  a  notice  should  have  been 
given  that  the  policy  was  canceled  then  and  there  :  Crescent  Ins. 
Co.  vs.  Ghiffin,  5  Texas  Law  Review,  695;  life  Ins.  Co.  vs.  LePert^ 
52  Texas.,  504. 

This  was  not  done,  and  consequently  there  Wf2J3  no  valid  forfeiture 
or  cancellation  of  the  policy  by  the  company.  This  renders  it  nec- 
essary to  determine,  and  the  whole  subject-matter  turns  upon  the 
validity  and  sufficiency  of  the  tender  as  obviatinpf  the  necessity  of  a 
payment  by  the  assured,  was  the  tender  valid  aL'd  sufficient  by 
law  ?  Concede  that  the  tender  was  made  before  the  note  was  due  ; 
the  money  was  not  actually  produced ;  the  tender  was  not  an  abso- 
lute one  because  it  was  coupled  with  the  condition  that  the  agent 
should  say  that  the  policy  was  good. 

Mr.  Greenleaf  says.  To  support  the  issue  of  tender  of  money  it  is 
necessary  for  the  defendant  to  show  that  the  precise  sum  was  actu- 
ally produced  :  2  QreenL  Ev.,  13  ed.,  sec.  601.  It  must  also  appear 
that  the  money  or  other  thing  tendered  was  actually  produced  to 
the  creditor  :  idem,  sec.  602.  It  must  also  appear  that  the  tender 
was  absolute,  for  if  it  be  coupled  with  a  condition  *  *  *  the 
tender  is  not  good  :  idem,  605.  As  to  the  time  of  tender,  it  must 
in  all  cases  by  the  common  law  be  made  at  the  time  the  money  be- 
came due  :  idem,  607.  The  production  of  the  money  is  dispensed 
with  if  the  party  is  ready  and  willing  to  pay  the  sum,  and  is  about 
produce  it,  but  is  prevented  by  the  creditor's  declaring  that  he  to 
will  not  receive  ii  *  *  *  The  money  or  other  thinp^must  be 
actually  at  hand  and  ready  to  be  produced  immediately  if  it  shall  be 
accepted;  as  for  ex^imple,  if  it  be  in  the  next  room  or  upstairs;  or 
if  it  be  a  mile  off,  or  can  be  borrowed  and  produced  in  five  minutes, 
it  is  not  sufficient :  idem,  606.  In  this  case  Busby  did  not  have 
or  produce  the  money.  Busby  says  he  told  Bridges  that  he  would 
go  and  get  the  money  if  he  (Bridges)  would  say  that  the  policy  was 
good. 

As  to  the  time  of  making  the  tender,  '*  it  is  the  rule  of  the  com- 
mon law  that  a  tender  must  be  made  on  the  very  day  on  which  the 
money  is  due  if  that  day  is  fixed  and  made  certain  by  the  contract 
(Dixon  vs.  Clark,  5  C.  B.,  365;  Powe  va  Powe,  42  Ala,  113;  Toulu- 
ine  vs.  Sager,  idem,  127),  and  a  te::der  of  money  before  it  is  due  is 
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of  no  avail,  as  the  creditor  m  not  botmd  to  receive  it  before  it  is  due 
according  to  the  terms  of  the  contract :  Lillon  va  Britton,  4  Halst, 
N.  J.,  120;  Saunders  vs.  Frost,  5  Pick.,  267;  Mitchel  vs.  Cook,  29 
Barb.,  248.  When  the  money  is  not  to  become  dae  on  a  fixed  day, 
nor  until  demand  is  made,  no  tender  need  be  made  before  such  de- 
mand,  since  the  money  will  not  be  due  before  that  time.  But  when 
the  money  is  to  be  due  or  payable  on  or  before  a  specified  day  a 
tender  may  be  made  at  any  time  before  the  day  fixed,  because  the 
debtor  has  the  option  on  that  day  or  before  that  time,  if  he  so  elects : 
7  Waite's  Acte.  &  Defs.,  pp.  580,  581. 

In  this  case  the  time  of  payment  was  absolutely  fixed,  not  on  or 
before, ''  but  upon  the  first  day  of  October,  1884"  Had  then  Bttft- 
by's  tender  been  otherwise  sufficient,  it  was  not  sufficient  unless  af- 
terward made  upon  October  1.  He  was  put  upon  his  notice  that  the 
company  would  not  receive  the  payment,  and  to  have  put  them  in 
default,  so  as  to  make  his  tender  available  he  should  have  made  it 
again  on  the  day  when  by  his  contract  he  had  obligated  himself  that 
the  money  should  be  paid.  A  failure  on  his  part  to  make  the 
tender  on  that  day  does  not  entitle  him  to  plead  a  waiver  of  pay- 
ment by  the  agent  at  a  former  day  or  time^  even  had  his  former 
tender  been  sufficient,  which  under  the  rules  of  law  it  was 
not.  What  then  is  the  statute  of  the  case?  By  his  contract 
he  was  to  pay  October  1.  He  has  not  done  so.  He  has  not 
absolved  himself  from  this  obligation  by  tendering  the  money 
when  due,  ncr  has  the  company  estopped  itself  in  waiving  the 
payment  by  refusing  to  receive  it  when  lawfully  tendered.  By  ex- 
press terms  of  the  contract  or  policy  he  agreed  that  the  company 
should  not  be  liable,  if  default  was  made  in  ttie  payment  of  any  of 
his  installment  premiums.  He  has  made  default;  he  has  committed 
a  breach  of  one  of  the  most  important  conditions  of  the  contract 
This  of  itself  was  a  termination  of  the  risk  under  the  contract  so  &r 
as  the  company  was  conosme  d.  It  is  not  a  question  of  cancellation» 
but  of  forfeiture  and  abandonment  on  breach  of  the  contract  by  one 
of  the  parties  thereto.  As  before  stated,  conceding  that  the  tender 
was  made  before  the  note  was  due,  then  this  aetion  is,  in  effect^  a 
suit  for  specific  performance  of  a  contract  by  a  party  who  has  him- 
self breached  the  contraci 

A  well-established  and  familiar  rule  of  equity  is  that  a  party  who 
is  himself  in  default  is  not  entitled  to  claim  specific  performance. 
Mr.  Story  says  :  "  In  cases  of  covenants  and  other  contracts,  when 
specific  performance  is  sought^  it  is  often  material  to  consider  how 


Digitized  by  VjOOQIC 


1886.]  Continental  Ins.  Co.  va.  Bnsby.  743 

far  the  redprooal  obligatioiis  of  the  party  seeking  the  relief  have 
been  fairly  and  f ally  performed,  for  if  the  latter  have  been  disre- 
garded, or  they  are  incapable  of  being  substantially  performed  on 
the  part  of  the  party  so  seeking  rehef,  or  from  their  nature  they 
have  ceased  to  have  any  just  application  by  subsequent  events,  or  it 
is  against  public  policy  to  enforce,  then  courts  of  equity  will  not  in- 
terfere ":  1  Story's  Equity  Jur.,  12  ed.,  sec.  736. 

If,  on  the  other  hand,  however,  a  tender  in  fact  made  on  October 
1,  which  is  a  question  left  in  doubt  by  the  testimony  of  Bridges,  the 
agent,  then  under  the  rules  of  law  announced  the  appellee,  the  pol- 
icy not  being  ipso  facto.  Busby  would  be  entitled  to  a  specific  per- 
formance recovery.  If  this  question  had  not  been  left  in  doubt  we 
should  have  reversed  the  judgment  and  rendered  one  in  favor  of  ap- 
pellant. As  it  is,  we  shall  reverse  the  case  aifi  remand  it  for  an- 
other trial    Reversed  and  remanded. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Eiror  to  the  Court  of  Common  Pleas^y  No.  4,  of  PhUaddphia  Counly. 


DAY 

vs. 
NEW  ENGLAND  MUTUAL  LIFE  mS.  COj 

The  law  relating  to  attachments  contemplates  actual  proceedings  resulting 
in  judgment  for  one  party  or  the  other,  and  not  for  an  entire  suspension 
of  proceedings  for  an  indefinite  period. 

A  policy  of  insurance  upon  the  life  of  A  was  taken  out,  payable  to  A.  his  ex- 
ecutors or  administrators,  for  the  benefit  of  his  widow*  if  any  ;  later,  and 
when  A  was  a  widower,  an  attachment  execution  was  issued  by  B,  a  cred- 
itor of  A,  against  the  insurance  company  as  garnishee  of  A ;  before  an  ap- 
pearance entered  or  plea  pleaded,  A  died,  leaving  no  widow.  Held,  that 
the  sum  due  from  the  insurance  company  on  the  policy  was  not,  upon  the 
death  of  A,  bound  by  the  attachment  of  B,  but  passed  at  once  to  his— A's— 
legal  representatives  as  assets. 

Boude  insured  his  life  in  the  New  England  Mutual  Life  Insurance 
Company,  payment  to  be  made  to  '*  Boude,  his  executors  or  admin- 
istrators in  sixty  days  after  the  due  proof  of  the  death  of  *  *  * 
Boude,  after  deducting  therefrom  all  indebtedness  of  the  'party  to 
the  company,  together  with  the  residue,  if  any,  of  the  year's  pre- 
mium, for  the  benefit  of  his  widow,  if  any."  Day,  who  was  a  cred- 
itor of  Boude,  obtained  a  judgment  against  him;  later,  Day  issued 
an  attachment  execution  against  the  New  England  Mutual  Lisur- 
ance  Company,  as  garnishee  of  Boude,  who  was  lining  at  the  time, 
and  a  widower;  before  appearance  entered  or  plea  pleaded,  Boude, 
being  yet  a  widower,  died.  The  jury  rendered  a  special  verdict,  in 
effect  that  ttie  attachment  had  been  served;  that  Boude  had  held 

*  C^pdslozi  MDdered,  Febnury  15«  1888.— From  S<utem  Reporter, 
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the  policy  of  insurance;  that  he  was  a  widower  at  the  time  of  the 
issuing  of  the  attachment^  and  so  continued  till  the  time  of  his  death; 
that  at  the  time  of  his  death  the  policy  was  outstanding  and  in  full 
force,  and  that  no  change  had  been  made  in  the  beneficiary;  that  a 
sum  was  due  upon  the  policy,  and  that  if  the  court  be  of  the  opinon, 
etc.    The  judgment  was  entered  for  defendant. 

F.  F.  Bbightlt,  for  FlairUiffin  Error. 

The  fifty-fifth  section  of  the  act  of  13th  June,  1836,  enacts  that 
foreign  attachments  may  be  levied  of  debts  due  and  owing  at 
service  of  the  writ,  or  "  at  any  other  time."  The  thirty-fifth  section 
of  the  act  of  16th  June,  1836,  enacts  that  debts  may  be  levied  and 
attached  "  in  the  manner  allowed  in  case  of  foreign  attachment." 
Under  these  acts  it  is  well  settled  that  an  attachment  execution 
binds  everything  that  comes  into  the  hands  of  the  garnishee  untO 
plea  pleaded:  Benners  vs.  Buckingham,  5  PhiL,  68;  Mullen  ys.  Ma- 
guire,  1  W.  N.  C,  577.  The  policy  of  insurance  in  this  case  is  pay- 
able to  "  Ja^es  H.  Boude,  his  executors  or  administrators,  for  the 
benefit  of  his  widow,  if  any."  He  left  no  widow,  and  it  became  pay- 
able as  if  such  beneficiary  clause  did  not  exist,  viz.:  to  ''James  H. 
Boude,  his  executors  or  administrators."  The  contention  of  the 
defendants  in  the  court  below  was,  that  the  fund  was  not  bound  by 
our  attachment,  because  it  never  was  payable  to  James  H.  Boude, 
as,  by  its  very  nature,  it  was  not  payable  at  all  until  James  H.  Boude 
himself  ceased  to  exist,  and  this  seems  to  be  the  view  that  the  court 
below  took  of  the  matter.  In  reply,  it  is  submitted  that  the  policy 
is  in  words  payable  to  James  H.  Boude,  and  that,  as  was  said  in 
Deginther's  Appeal,  83  Penn.  St.,  337,  the  argument  is  *^  too  refined  " 
that  a  man  could  not  be  considered  the  ovmer  of  that  which  could 
not  come  to  his  estate  until  after  he  ceased  to  exisi  In  other  words, 
at  a  man's  death  his  estate  includes  not  only  that  which  he  dies  pos- 
sessed of,  but  also  he  is  considered  as  having  owned  that,  which 
comes  to  his  estate  on  the  contingency  of  his  death.  On  what  other 
theory  could  it  pass  to  his  heirs  and  distributees  ?  Can  it  for  a  mo- 
ment be  contended  that  such  a  fund  would  not  pass  under  his  will? 
It  is  admitted  by  the  other  side  that  this  fund  is  liable  for  his  debts. 
If  so,  it  must  be  on  the  principle  that  it  is  considered  as  having 
been  his  at  the  time  of  his  death.  When  James  H.  Boude  died, 
therefore,  on  June  8, 1884  this  insurance  money  became  to  all  in- 
tents due  him,  and  being  so,  it  was  a  debt ''  due  and  owing  "  before 
plea  pleaded,  and  was  bound  by  this  attachment.    It  is  further  con- 
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tended  that  the  policj  of  inBuranoe  was  itself  attachable.  A  policj 
of  insurance  is  a  chose  in  action  for  the  pajmeni  of  money  at  a 
fature  day.  "  It  is  a  mere  contract  to  pay  a  certain  warn  of  money 
on  the  death  of  a  person,  in  consideration  of  the  due  payment  of  a 
certain  annuity  for  his  life:"  Baron  Parke,  dted  by  Beed,  J.,  in 
Elliott's  Appeflj,  50  Penn.  St,  76.  A  cheek  payable  at  a  fature  day 
is  attachable:  Fulweiler  ys.  Hughes,  17  PeniL  Si,  440;  Walker  vs. 
Gibbs,  2  Dall.,  211;  Franklin  Fire  Ins,  Co.  vs.  West,  8  W.  *  S.,  360; 
Coates  vs.  White,  39  Leg.  Int,  60,  Thayer,  P.  J.  And  a  promissory 
note  not  yet  due:  Eaeffer  vs.  Ehler,  18  Penn.  St,  388;  Kent  ya  Nav. 
Co.,  1  Tr.  &  H.,  1,183;  Day  vs.  Zimmerman,  68  Penn.  St,  72. 

So  is  rent  falling  doe  after  service  of  vrrit:  Derham  va  Berry,  6 
PhiL,  476.  It  is  a  chose  in  action  belonging  to  the  assured:  Edler 
vs.  Oaylor,  3  Ins.  L.  J.,  303;  Bliss  Ina,  626.  Policies  are  securities 
for  money,  valuable  choses  in  action,  which  can  be  sold  ai  public  or 
private  sale,  and  are  included  in  the  general  words  "  personal  estate 
or  property:"  Elliott's  Appeal,  60  Penn.  St,  80;  Stokae  vs.  Cowan, 
7  Jur.  (N.  S.),  901.  The  proceeds  of  a  policy  on  testator's  life  pass 
under  a  bequest  of  "  any  money  he  might  die  possessed  of,  or  which 
might  be  due  and  owing  to  him  at  the  time  of  his  decease:"  Petty 
vs.  Wilson,  4  L.  R,  Ch.  App.,  674;  McCord  vs.  Noyes,  3  Bradl,  139; 
Bliss  In&,  640.  A  policy  passes  under  a  bequest  of  "  debts  and 
debentures:"  Phillips  vs.  Eastwood,  Lloyd  &  G.  Caa.  temp.  Sugd.,« 
270.  A  life  policy,  while  the  insured  is  still  alive,  may  be  reached 
and  made  to  apply  on  a  debt  due  from  the  owner:  Bliss  life  Ina, 
692,  citing  Anthracite  Ina  Co.  vs.  Sears,  MSS.,  Sap.  Ct.,  of  Mass. 
The  attachment  is  an  equitable  assignment  of  the  thing  attached,  a 
substitution  of  the  plaintiff  for  the  defendant  to  the  latter's  right 
against  the  garnishee:  Beed  vs.  Penrose,  36  Penn.  St,  229.  It  puts 
the  attaching  creditor  in  the  same  relation  to  the  garnishee  as  was 
occupied  by  the  defendant  before  the  attachment  was  laid:  Fesder 
va  Ems,  40  Penn.  St,  248;  Manigle's  Estate,  32  Leg.  Int,  83;  Self- 
ridge's  Appeal,  9  W.  A;  S.,  66.  He  stands  "in  the  shoes  of  the  de« 
fendant:"  Patten  va  WQson,  34  Penn.  St,  299 ;  Strong  va  Bass, 
36  id.,  333. 

Samuel  C.  Pebeins  and  Lewis  Stoveb,  for  De/endanls  in  Error. 

The  first  position  taken  by  the  plaintiff  in  his  argument  is  stated 
far  too  broadly,  viz.,  that  an  "  attachment  execution  binds  everything 
which  comes  into  the  hands  of  the  garnishee  until  plea  pleaded." 
Neither  is  he  sustained  by  the  two  eases  cited — Benners  va  Buck- 
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ingham  smd  Mullen  ys.  Maguire.  The  two  eaaes  decide  only  that 
things,  otherwise  subject  to  attachment,  are  bound  in  the  hands  of 
the  gamaahee  though  they  eame  into  his  hands  after  service  of  the 
attachment.  To  tins  we  assent;  but  we  da  not  agree  that  eyeiy- 
thing  is  subject  to  an  attachment;  neither  do  we  dispute  the  prin- 
ciples decided  in  Degenther's  Appeal;  we  admit  that  eyerything  in 
esee  or  in  posse  belonging  to  a  decedent  are  assets  in  the  hands  of 
his  administrator;  but  it  does  not  follow  that  every  asset  is  subject 
to  attachment  The  point  in  Elliott's  Appeal  was  whether  an  as- 
signee for  creditors,  or  an  executor  in  trust  for  creditors,  could  attack 
the  voluntary  assignment  of  a  policy  in  fraud  of  creditors.  And  this 
court  held  that  they  could,  but  at  the  same  time  the  court  pointed 
out  the  distinction  between  such  persons  and  judgment  creditors, 
holdin«f  that  the  latter  could  not,  because  the  policies  are  not  sub* 
ject  to  execution  under  the  statute  of  Elizabeth.  Neither  does  it 
follow  that  a  thing  may  be  attached  because  it  may  be  assigned. 
We  are  told  that  Esau  sold  his  birthright,  but  no  one  would  think 
of  attaching  such  a  thing.  A  test  as  to  what  may  be  attached  was 
given  bj  this  court  in  the  case  of  Bunn's  Appeal,  14  W.  N.  C,  193. 
The  plaintiff  contends  farther  that  there  was  an  attachable  interest  in 
the  policy  during  the  lifetime  of  the  defendant.  There  certainly  was 
no  debt  then  due  him  nor  cause  of  action  rested  in  him  nor  his  legal 
representatives  in  his  exclusive  rights  and  although  his  assignee 
in  bankruptcy  or  in  insdLvency  might  have  compiled  an  assign- 
ment from  the  defendant,  it  would  not  have  given  them  any  right 
of  action  against  the  assurers.  The  distinction  between  a  policrjr  of 
insurance  and  a  promissory  note,  draft,  or  check,  is  this:  Here  no 
debt  arises  until  the  conditions  are  performed;  there  a  debt  exist<s 
but  payable  in  futura  The  garnishee  here  may  safely  answer  that 
he  owes  defendant  no  debt  or  demand;  there  he  must  admit  a  pres- 
ent debt  though  payable  in  future,  which,  of  course,  will  be  bound 
by  the  attachmeni  But  here  the  execution  finds  no  goods,  and  of 
course  must  be  returned  ''nulla  bona."  In  the  case  of  Peebles  vs. 
MJeeds,  96  Penn.  St,  150,  where  an  attachment  was  laid  on  a  due* 
bill  for  |2,000,  payable  in  board,  Gordon,  J.,  says,  page  154: 
"Whether  or  not  a  claim  such  as  this  is  attachable  ii|  the  question 
for  our  solution.  We  think  it  is  not.  It  is  not  a  debt  due  at  the 
present,  or  which  will  become  due  in  future,  so  that  no  judgment 
can  be  had  against  the  garnishees  in  this  form."  It  may  be  argued 
that  this  debt  is  payable  in  future;  that  is  true  if  the  conditions  be 
performed,  but  it  is  not  payable  to  the  defendant  in  his  lifetime^  nor 
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to  his  legal  representatiyes  after  him,  except  as  trustees  for  all  his 
creditors.  The  defendant  could  not  transmit  this  debt  to  his  heir 
at  law  unincumbered  with  his  debts,  and  surely  the  rights  of  the 
attaching  creditor  can  rise  no  higher  than  the  defendant's.  "The 
writ  of  attachment  cannot  create  a  liability :"  Bunn's  Appeal,  at 
page  201.  Neither  can  the  equities  of  other  creditors  be  worked  out 
under  this  writ.  "  An  attachment  in  execution  is  strictly  a  statutory 
remedy  for  the  sole  benefit  of  the  attaching  creditor.  *  'i'  *  It  has 
no  machinery  by  which  other  creditors  can  be  introduced.'*  Same 
case,  page  203. 

G-BEEN,    J. 

The  wife  of  the  assured  haying  died  during  his  life,  the  fund 
attached  may  be  regarded  as  if  it  were  due  upon  an  ordinary 
policy  payable  upon  the  death  of  the  assured.  This  policy  was  not 
in  any  circumstances  payable  to  the  assured  himself  nor  to  any  one 
during  his  life.  It  was  only  payable  after  his  death,  and  as  it  was 
never  assigned  it  was  payable  only  to  his  executors  or  adminis- 
trators. No  title  to  have  the  fund  ever  existed  except  in  the  legal 
representatives  of  the  deceased.  No  action  could  by  any  possibility 
have  been  maintained  for  the  recovery  of  the  money  by  the  deceased 
in  his  lifetime,  nor  by  any  other  persons  except  upon  the  condition 
that  he  had  first  died.  His  death  was  simply  and  absolutely  indis- 
pensable to  the  existence  of  any  right  of  action  on  the  policy.  More 
than  this,  if  the  assured  had  voluntarily  surrendered  the  policy  at  any 
moment  before  his  death,  or  if  it  had  become  forfeited  by  breach  of 
condition,  no  right  of  action  would  ever  have  existed  even  in  his 
legal  representatives.  Still  more,  at  no  time  during  his  life  could 
the  proceedings  upon  the  attachment  have  been  brought  to  final 
judgment  in  favor  of  the  attaching  creditor,  because  it  could  never 
be  known  until  the  death  of  the  assured  had  actually  transpired 
whether  any  money  would  become  due  upon  the  policy.  The  law 
regarding  attachments  contemplates,  and  provides  for,  actual  pro- 
ceedings resulting  in  judgment  for  one  party  or  the  other,  not  for 
entire  suspension  of  proceedings  for  an  indefinite  and  uncertain 
period.  A  policy  effected  at  the  age  of  twenty-one  payable  at  death 
might  not  become  payable  in  fact  for  sixty  or  more  years.  Can  it 
be  that  an  attaching  creditor  upon  such  a  policy  could  demand  the 
judgment  of  a  court  against  the  company  as  garnishee,  payable  at 
the  death  of  the  assured,  or  as  an  alternative  claim  that  tiie  court 
should  suspend  all  proceedings  until  the  assured  shall  die  ?  It  is 
incredible.    No  judgment  could  be  given  in  advance  of  death  be- 
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cause  no  court  could  possibly  know  for  what  amount  the  judgment 
should  be  rendered,  nor  whether  any  amount  would  ever  become 
due.  On  the  other  hand  an  order  to  suspend  proceedings  during 
the  life  of  the  assured  is  so  entirely  at  war  with  the  whole  theory  of 
legal  process  to  enforce  remedies,  so  unheard  of  in  the  practice,  that 
it  has  neither  precedent  to  sustain  it,  nor  any  sound  principle  to 
sanction  it. 

But  apart  from  those  objections,  which  seem  to  be  insuperable  at 
the  yery  first  moment  when  the  money  does  become  due  on  such  a 
policy  as  this,  it  is  due,  and  belongs  to,  the  legal  representatives  of 
the  assured  and  is,  of  course,  assets  in  their  hands  for  the  payment 
of  all  his  debts.  There  is  not  a  single  instant  of  intervening  time 
after  his  death,  and  before  the  Tights  of  his  representatives  accrue, 
during  which  a  previously  issued  attachment  can  fasten  upon  the 
fund  upon  the  theory  that  it  is  his.  While  it  is  his  in  the  sense  that 
his  representatives  may  have  it  derivatively  from  him,  their  title  to 
it  is  peculiar  to  themselves  and  immediately  and  necessarily  inures 
to  the  benefit  of  all  who  are  interested  in  the  decedent's  estate, 
whether  as  creditors  or  distributees. 

It  is  argued  that  a  life  policy  is  assignable  by  the  assured  and 
therefore  ought  to  be  regarded  as  attachable  as  his.  The  argument 
is  not  sound,  regarded  even  as  a  general  proposition,  because  things 
are  not  necessarily  attachable  because  they  are  assignable.  Almost 
every  form  of  property  or  right,  whether  in  esse  or  posse,  is  assign- 
able. But  many  things  are  not  attachable  though  they  are  in  pres- 
ent existence.  Thus  wages  of  labor  and  money  in  the  hands  of  an 
ofiicer  of  the  law  are  not  attachable,  the  one  by  force  of  a  statue 
and  the  other  under  the  decisions  of  the  courts*  So  a  balance  of 
money  due  to  a  defendant  under  the  exemption  law  and  in  the 
hands  of  his  attorney  is  not  attachable:  Gery  vs.  Ehrgood,  7  Gas., 
329.  Nor  an  executor's  commissions — 11  Wr.,  94,  Adams'  Appeal; 
nor  the  fees  due  a  public  officer:  Hutchinson  v&  Gormley,  12  Wr., 
270.  Nor  money  granted  by  the  States  for  losses  during  the  war. 
5  P.  F.  S.,  430.  Other  cases  might  be  mentioned  but  it  is  mmeces- 
sary.  Deginther's  Appeal,  2  Norr.,  337,  was  cited,  but  it  has  no  ap- 
plication. It  decided  nothing  more  than  that  the  husband  as  a  dis- 
tributee of  his  wife's  estate  was  entitied  to  his  share  of  the  proceeds 
of  a  policy  effected  by  her  on  his  life,  and  she  having  died  first,  his 
representatives  were  entitied  to  receive  his  share  upon  his  death. 
The  decision  was  in  entire  conformity  with  the  principles  above 
stated.    Judgment  affirmed. 
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8UPBEME   JUDICIAL  COURT  OF  MAINE. 


STOWE 
vs. 
PHINNET.* 

A  life  policj  was  payable  to  the  insured,  his  exeoators,  administrators,  and 
assigns  lor  the  sole  benefit  of  the  children  of  the  insured.  The  plaintiff 
alleged  that  he  was  a  creditor  of  one  of  the  children,  and  sammoned  the 
company  as  trustee. 

Heldy  That  in  the  absence  of  an  assignment  only  the  administrator  or  exe- 
cutor could  maintain  an  action  at  law  against  the  company,  and  the  latter 
was  not  chargeable  as  trustee. 

S.  C.  Stbout,  H.  W.  Gage,  and  F.  S.  Stroot,  for  Plaintiff. 

Dbuichond  &  Dbumhond,  for  Trudee. 

Foster,  J. 

The  Union  Mutual  Life  Insuranoe  Company  issued  a  policy  of 
insurance  to  Edmund  Phinney  for  the  sum  of  $4,000.  By  the  terms 
of  that  policy  the  company  expressly  promised  "  to  pay  to  Edmund 
Phinney  ^  '^  '*'  his  executors,  administrators  or  assigns,  for  the 
sole  use  and  benefit  of"  his  four  children  therein  named,  and  the 
survivor  or  survivors  of  them,  the  amount  above  named,  after  de- 
ducting therefrom  any  indebtedness  the  company  might  have  on 
account  of  this  contract,  vfithin  ninety  days  after  notice  and  proofe 
of  deatL 

On  the  31st  day  of  October,  1884,  Edmund  Phinney  died,  leaving 
the  four  children  surviving  him,  of  whom  the  defendant  is  one. 
Thereafter,  within  the  time  named  for  the  payment  of  said  insor- 
ance,  this  action  was  commenced.     The  plaintiff  alleges  that  the 

•  Deolalon  rendered,  Miy  17, 1888. 
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defendant  is  owing  him  and  has  summoned  the  insurance  company 
as  trustee.  The  onlj  question  presented  is,  whether  this  company 
can  be  legally  held  in  this  suit  An  administratrix  has  been  ap- 
pointed upon  the  estate  of  the  deceased.  The  defendent^  since  the 
commencement  of  this  action,  has  assigned  all  his  interest  in  the 
poHcy,  and  his  claim  upon  the  administratrix  of  the  estate  to  the 
fund,  to  a  third  party,  who  claims  that  the  fund  cannot  be  legally 
attached  in  this  process,  and  that  it  is  payable  from  the  company  to 
the  administratrix  and  not  to  this  defendant. 

If  the  administratrix  is  the  only  party  who  could  maintain  this 
action  at  law  upon  this  contract,  it  necessarily  follows  that  a  pay- 
ment by  the  company  to  any  other  party  would  not  be  justifiable, 
and  consequently,  this  suit  could  not  be  maintained  as  against  the 
alleged  trustee.  It  should  be  understood  that  we  are  not  speaking 
of  the  rights  of  these  parties  otherwise  than  in  an  action  at  law. 
Whatever  might  be  our  decision,  were  this  in  its  nature  an  equit- 
able trustee  process,  as  now  provided  by  R.  S.,  chap.  77,  §  6,  par. 
10,  where  the  remedy  is  more  elastic  and  equitable  than  in  suits  at 
law,  it  is  unnecessary  now  to  determine. 

Upon  a  careful  consideration  of  the  case,  and  from  an  examina- 
tion of  the  authorities,  we  feel  confident  that  the  company  is  not 
chargeable  in  this  process.  It  is  the  established  general  rule  that  a 
party  is  not  chargeable  in  trustee  process  with  respect  to  credits, 
unless  he  is  liable  in  an  action  to  the  principal  defendant  This 
test,  it  is  true,  is  not  always  decisive,  for  there  are  exception  to  rule. 
The  facts  in  this  case,  however,  do  not  bring  it  within  any  of  those 
exceptions.  The  question  then  is,  who  is  the  party  that  can  main- 
tain an  action  upon  this  contract? 

Our  attention  has  been  called  to  the  various  decisions,  not  only  in 
this  but  in  other  States,  bearing  upon  the  question,  whether,  when 
a  promise  is  made  to  one  party  for  the  benefit  of  a  third,  the  latter 
can  maintain  an  action  upon  such  promise.  We  do  not,  however, 
consider  it  necessary,  in  arriving  at  a  proper  decision  in  this  case,  to 
enter  upon  that  question,  nor  to  extend  the  docblne  as  laid  down  in 
Mellen  vs.  Whipple,  1  Gray,  317,  to  a  case  like  this,  where  the  ex- 
press terms  of  the  contract  and  the  intention  of  the  parties  as  evi- 
denced by  those  terms  must  be  the  rule  by  which  we  are  to  be 
governed  in  our  decision. 

The  contract  in  this  case  was  made  by  the  company  with  Edmund 
Phinney,  the  deceased.  By  Ubiat  contract  the  amount  was  made  pay- 
able to  him,  his  executors,  administrators,  or  assigns,  for  the  sole  use 
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and  benefit  of  his  four  children.  At  bis  decease  the  administratrix 
of  bis  estate  was  the  only  party  wbo  could  legally  enforce  that  con- 
tract. Tbe  insurance,  althougb  for  the  sole  use  and  benefit  of  tbe 
children,  was  payable,  not  to  them,  but  by  the  terms  of  that  con- 
tract, to  bis  own  legal  representative.  The  company  as  well  as  the 
deceased  was  party  to  that  contract.  It  is  unlike  those  cases  where, 
by  the  terms  of  the  contract,  it  was  expressly  promised  that  the 
amount  was  to  be  paid,  either  absolutely  or  upon  the  happening  of 
some  expressed  contingency,  to  the  beneficiaries  themselves  instead 
of  the  legal  representative  of  the  assured. 

Thus  in  Martin  y&  JStna  In&  Co.,  73  Me.,  25,  the  policy  was  in  the 
name  of  the  wife  on  the  life  of  her  husband,  and  the  amount  was 
made  payable  to  her,  her  executors,  administrators,  or  assigns,  if  she 
survived  her  husband,  otherwise  to  their  children.  The  wife  did 
not  survive  her  husband,  and  the  court  held  that  by  her  death,  the 
promise  of  payment  to  her,  being  contingent  upon  her  surviving  her 
husband,  ceased,  and  was  by  the  express  provisions  of  the  policy 
transferred  to  tbe  children,  who  became  the  sole  beneficiaries,  and 
the  only  parties  who  could  avail  themselves  of  the  promise. 

Another  illustration  from  our  own  court  in  the  case  of  Cragin  v& 
Cragin,  66  Me.,  517,  where  the  deceased  procured  a  policy  of  insur- 
ance upon  his  life  *'  for  the  benefit  of  his  wife  and  children  "  and  the 
same  was  made  payable  to  them — the  beneficiaries — their  executors, 
adminiti'utors  or  assigns;  and  it  was  held  that  the  insurance  could 
not  have  been  collected  in  the  name  of  the  administrator  of  the 
deceased,  but  that  it  was  the  property  of  the  vridow  and  children 
by  virtue  of  the  express  terms  of  the  contract  So  in  Ejiicker- 
bocker  Ins.  Co.  vs.  Weitz,  99  Mass.,  159,  the  contract  was  between 
the  company  and  the  vrife  of  the  assured,  and  the  amount  was  made 
payable  to  her,  her  executors,  administrators  or  assigns,  and  in  case 
of  her  death  before  that  of  the  assured,  it  was  payable  to  her 
children  "  for  their  sole  use  or  to  their  guardian,  if  under  age."  On 
a  bill  of  interpleader  by  the  company  the  court  say:  ''She  having 
died  before  the  termination  of  the  policy,  and  her  husband  having 
also  died  within  the  term,  the  policy,  by  its  express  provisions,  was 
not  payable  to  her  representatives  or  assigns,  but  to  the  child  or  his 
guardian;"  and  that  the  latter  was  entitled  to  recover  the  amount 

On  the  other  hand  we  find  that  when  the  contract  is  that  it  is  to 
be  paid  to  the  representatives  of  the  assured  rather  than  to  the 
beneficiaries,  such  representatives  are  the  only  proper  parties  to 
maintain  an  action  for  its  recovery.    When  collected  the  fund  is 
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held  by  them  as  tniBteeB  under  an  express  trust  for  such  beneficia- 
ries as  may  be  entitled  to  it.  This  doctrine  is  in  harmony  with  the 
entire  line  of  decisions  upon  this  question,  and  is  founded  upon 
reason  as  well  as  authority. 

The  question  arose  in  Burroughs  vs.  State  Assurance  Co.,  97 
Mass.,  359,  where  the  policy  was  made  payable  to  the  assured,  his 
executors,  administrators,  and  assigns,  for  the  use  of  his  wife  and 
children;  during  his  lifetime  the  assured  with  the  assent  of  the 
company  assigned  the  policy,  and  it  was  held  that  the  assignee 
might  maintain  an  action  at  law  to  recover  the  amount  due,  al- 
though the  policy  was  expressed  to  be  for  the  use  of  the  wife  and 
children,  the  plaintiffs  right  to  recover  at  law  resting  upon  the  ex- 
press contract  between  him  and  the  insurers  arising  out  of  the 
terms  of  the  policies  and  of  the  assignments  to  which  they  have 
assented. 

The  next  case  was  that  of  Campbell  vs.  New  England  Ins.  Co.,  98 
Mass.,  400,  in  which  the  policy  was  made  payable  to  the  assured,  his 
executors,  admiuistrators,  and  assigns,  for  the  benefit  of  a  wife  of  the 
brother  of  the  assured,  who  brought  an  action  to  recover  the  insur- 
ance in  her  name  as  beneficiary.  Objection  to  the  maintenance  of 
the  action  not  having  been  seasonably  taken,  judgment  was  recov- 
ered in  her  name.  Gray,  J.,  says:  "In  the  present  case,  the  plaint- 
iff though  not  the  assured,  was  the  person  for  whose  benefit  the 
policy  was  made,  and  was  therefore  the  owner  of  the  entire  equit- 
able interest,  and  might  have  maintained  an  action  upon  it  in  the 
name  and  without  the  consent  of  the  administrator,  or,  if  the  latter 
had  collected  the  amount  of  the  policy,  might  have  sued  him  for  the 
proceeds.  The  plaintiff  had  the  equitable  interest  in  the  policy, 
although  not  the  titie  to  support  an  action  at  law  in  her  own  name 
against  the  insurers." 

In  Gk>uld  vs.  Emerson,  99  Mass.,  154,  the  policy  was  made  pay- 
able to  the  assured,  his  executors,  administrators,  or  assigns,  for  the 
benefit  of  his  widow,  if  any,  and  his  surviving  child  or  children. 
The  court  there  say:  "  The  contract  of  the  insurance  company  hav- 
ing been  made  with  the  assured,  his  executors,  administrators,  and 
assigns,  the  defendant,  as  his  administrator,  might  by  law  collect  the 
amount  of  the  policy." 

As  if  the  question  had  not  been  sufficientiy  settied,  it  was  squarely 
met  in  Bailey  vs.  New  England  Ins.  Co.,  114  Mass.,  177.  In  this  case 
the  assured  procured  a  policy  upon  his  life  payable  to  him,  his  ex- 
ecutors, administrators,  and  assigns,  for  the  benefit  of  his  widow. 
VOL.  xv.-4a 
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Suit  was  brought  in  the  name  of  the  beneficiary  against  the  com- 
pany, and  judgment  was  rendered  in  favor  of  the  defendant&  The 
court,  in  referring  to  the  previous  decisions  of  Burroughs  vs.  State 
Assurance  Co.,  and  Gould  y&  Emerson,  made  use  of  the  following 
language:  " The  principle  upon  which  these  decisions  rest  is,  that  in 
pohcies  of  this  kind  the  executor,  administrator,  or  assign  becomes 
a  trustee  under  an  express  trust,  and  the  legal  title  being  in  him  he 
can  maintain  an  action  in  his  own  name  against  the  company.  It 
therefore  necessarily  follows  that  the  cestuis  que  trust  cannot  main- 
tain such  action,  but  must  have  their  rights  determined  between 
themselves  and  the  trustee  in  other  forms  of  proceeding.  This 
brings  this  class  of  trusts  within  the  general  rules  governing  all 
trusts,  and  renders  the  practice  simple  and  uniform.  To  allow 
cestuis  que  trust  to  maintain  actions  in  their  own  names  might  sub- 
ject insurers  to  several  suits  on  the  same  policy,  or  call  upon  them 
to  determine  who  has  the  beneficial  interest^  or  force  them  to  resort 
to  a  bill  of  interpleader  to  ascertain  the  equitable  rights  of  the  par- 
ties." This  case  is  cited  in  support  of  the  decision  in  Uniiy  Asso- 
ciation vs.  Dugan  (118  Masa,  221),  where  the  policy  in  that  case  was 
taken  out  by  the  assured  for  sole  use  of  his  wife,  and  the  court  held 
that  "  not  being  a  party  to  the  contract,  nor  named  therein  as  jmyee, 
she  could  not  maintain  an  action  at  law  thereon,"  and  that  the  sole 
right  to  sue  at  law  upon  the  policy  after  the  death  of  the  assured 
would  be  in  the  administratrix  of  his  estate,  and  that  the  association 
might  safely  have  paid  the  amount  of  the  policy  to  her. 

Stokell  va  Kimball  (59  N.  H.,  14),  is  in  accord  with  the  principleB 
laid  down  in  the  foregoing  decisions,  holding  that  where  the  policy 
is  by  its  terms  payable  to  the  assured,  his  executors,  administrators 
and  assigns,  the  executor  or  administrator  is  a  trustee  or  depositary 
to  recover  the  money  for  the  purpose  of  paying  it  to  the  beneficia- 
ries. Our  own  court,  in  Cables  vs.  Flrescott  (67  Me.,  583),  recognize 
the  same  doctrine,  where  it  is  held  that  the  contract  vests  in  the 
party  to  whom  it  is  made  payable  for  the  benefit  of  the  cestui  que 
trust. 

Nor  does  the  case  of  Norris  vs.  Massachusetts  In&  Co.  (181  Mass., 
294),  to  which  our  attention  has  been  called  by  the  learned  counsel 
for  the  plainti£^  militate  against  the  conclusions  arrived  at  in  this 
case,  or  the  other  decisions  to  which  we  have  referred.  It  will  be  found 
that  the  case  was  a  bill  in  equity,  in  the  nature  of  an  equitable  trus- 
tee process,  and  not  an  action  at  law.  The  remedy  there  is  much 
broader,  and  oftentimes  more  efficacious,  for  while  in  such  a  pro- 
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ceeding,  as  in  the  case  last  named,  even  the  entire  eqnitable  interest 
of  the  beneficiary  may  be  reached  and  applied  to  the  payment  of  his 
debt — Donnell  vs.  Eailroad  Co.,  73  Me.,  570;  Phoenix  Ins.  Ck>.  va 
Abbott,  127  Masa,  560 — ^yet  a  merely  eqnitable  right  is  not  attach- 
able by  trustee  process  in  an  action  at  law:  Massachusetts  Nai 
Bk.  Ys.  Bullock,  120  Mass.,  88;  Brake  Attach.,  §  457. 

We  are  of  opinion  that  the  questions  inyolred  in  this  case  have 
been  so  far  settled  by  judicial  decisions  as  to  render  any  further  ex- 
pression of  our  views  unnecessary.  Becognizing  as  a  fundamental 
doctrine  of  trustee  process  that  the  plaintiff  does  not,  as  a  general 
rule,  acquire  any  greater  rights  against  the  trustee  than  the  defend- 
ant himself  possesses,  the  exceptions  to  which  rule  do  not  apply  to 
the  case  before  us,  our  decision  is  that  the  entry  should  be  trustee 
discharged  with  costs. 

Peters,  Ch.  J.,  Walton,  Virgin,  Libbey  and  Haskell,  J.  J.,  con- 
curred« 
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COURT  OF  APPEALS  OF  KENTTJOKT. 


Appeal  frcrni  Henry  Circuit  Court, 


BLACKERBT 

vs. 

eONTINENTAL  INS.  CO.*; 

A  policy  exempting  the  company  from  liability  while  the  insured  is  in  default 
upon  any  premium,  is  Yafid  unless  he  con  show  that  the  default  was  caused 
by  conduct  of  the  insurer,  as  where  the  insurer  failed  to  provide  an  agent 
in  the  State  to  whom  the  premium  could  be  paid. 

Parol  evidence  is  admissible  where  the  entire  contract  is  not  reduced  to  writ- 
ing. Parol  evidence  of  statements  made  by  the  agent  of  the  company  as 
to  the  place  of  payment  (the  policy  beiug  silent  on  the  subject)  are 
admissible. 

Cariuill  k  Babboub,  E.  J.  Tyler,  for  Appelant. 

S.  D.  Pabbish,  John.  D.  Cabboll,  for  Appellee, 

Holt,  J. 

The  policy  of  insarance  issued  by  the  appellee,  the  Continental 
Insurance  Company  of  the  city  of  New  York,  to  the  appellant,  Samuel 
J.  Blackerby,  contains  this  provision: — 

'^  This  company  shall  not  be  liable  for  any  loss  or  damage  under 
this  policj,  if  default  shall  have  been  made  in  the  payment  of  any 
installment  of  premium  due  by  the  terms  of  the  installment  note. 
On  payment  by  the  assured  or  assigns  of  all  installments  or  pre- 
miums due  under  this  policy,  and  the  installment  note  given  thereon, 
the  liability  of  this  company  on  this  policy  shall  again  attach,  pro- 
vided written  consent  of  the  superintendent  of  the  western  depart- 

*  Oplniou  filed,  Febnury  2. 1886.— From  Kentucky  Law  Reporter , 
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ment  be  first  obtained,  and  this  policy  be  in  force  from  and  after 
such  payment,  unless  this  policy  shall  be  void  or  inoperative  for 
some  other  case.  Bnt  this  company  shall  not  be  liable  for  any  loss 
happening  during  the  continuance  of  such  default  of  payment,  nor 
shall  any  such  suspension  of  liability  under  this  policy  on  account  of 
such  default,  have  the  effect  of  extending  such  liability  beyond  the 
period  of  its  termination  as  originally  expressed  in  "writing  hereon. 
It  is  further  provided  that  no  attempt  by  law  o^*  otherwise  to  collect 
any  note  given  for  the  cash  premium,  or  any  installment  or  premium 
due  upon  any  ixustallment  note,  shall  be  deemed  a  waiver  of  any  of 
the  conditions  of  this  policy,  or  shall  be  deemed  in  any  manner  to 
revive  this  policy;  but  upon  payment  by  the  assured  or  his  assigns 
of  the  full  amount  due  upon  such  note  and  cost,  if  any  there  be,  this 
policy  shall  thereafter  be  in  fall  force,  unless  the  same  be  inopera- 
tive or  void  from  some  other  cause  than  the  non-payment  of 
such  note." 

The  premium  or  "  installment  note,"  which  the  appellant  executed 
to  the  company,  reads  thus: — 

"  For  value  received  in  policy  No.  B,  219,992,  dated  13th  of  March, 
1879,  issued  by  the  Continental  Insurance  Company  of  New  York,  I 
promise  to  pay  said  company  or  order  (by  mail  if  requested)  four- 
teen dollars  and  4p  cents  upon  the  1st  day  of  March,  1880,  and 
fourteen  dollars  and  40  cents  upon  the  1st  day  of  March,  1881,  and 
fourteen  dollars  and  40  cents  on  the  1st  day  of  March,  1882,  and 
fourteen  dollars  and  40  cents  on  the  1st  day  of  March,  1883,  without 
interest;  and  it  is  hereby  agreed  that  in  case  of  the  non-payment  of 
any  one  of  the  installments  herein  named  at  maturity,  the  policy  for 
which  this  note  was  given  shall  cease  and  be  void  until  revived  by 
written  permission  of  the  superintendent  of  the  western  department. 
Continental  Insurance  Company,  and  the  whole  amount  of  in- 
stallments remaining  unpaid  on  said  policy  shall  be  considered  as 
earned." 

The  company  for  defense  to  the  appellant's  claim  for  a  loss,  which 
occurred  on  June  8, 1880,  rely  upon  the  fact  that  the  installment  of 
premium,  which  was  due  on  March  1,  1880,  had  not  been  paid  when 
the  fire  occurred,  and  that  by  the  failure  to  pay  it  the  policy 
became  ipso  iAcio  void. 

Upon  the  other  side  it  is  urged  that  the  company  cannot  now 
daim  that  the  policy  ceased  with  the  non-payment  of  the  premium 
installment,  because  it  yet  holds  the  obligation  for  the  entire  pre- 
mium; and  that  unless  it  surrenders  it,  it  cannot  ask  that  the  policv 
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be  considered  as  forfeited,  because  otherwise  there  would  be  no 
mutuality  of  obligation. 

It  is  well  settled,  however,  that  a  condition  like  this  one  in  a  policj 
of  insurance  is  valid,  and  that  in  case  of  a  breach  of  it  by  the  insured 
without  a  valid  excuse,  the  obligation  of  the  insurer  is  at  an  end, 
although  the  premium  note  of  the  insured  remains  binding  upon 
him.  The  parties  have  the  right  to  make  their  own  contract,  and  to 
fix  its  terms  and  conditions;  and  unless  they  are  illegal  or  in  viola- 
tion of  public  policy,  they  will  be  upheld.  In  this  instance  they 
could  have  agreed  upon  a  higher  rate  of  premium,  and  they  had  an 
equal  right  to  agree  that  the  period  of  time  to  be  covered  by  the 
insurance  should  become  shorter  upon  some  contingency  without 
altering  the  amount  of  the  premium — especially  would  this  be  rea- 
tsonable  and  just  as  to  any  contingency  which  the  legal  duty  of  the 
insured  requires  him  to,  and  which  he  can  prevent. 

Any  other  rule  would  require  the  insurer  to  carry  the  risk, 
although  the  insured  was  at  the  same  time  violating  the  contract 
without  excuse;  and  to  require  the  company  to  waive  its  right  to 
the  premium  before  it  could  insist  upon  a  release  from  the  risk, 
brought  about  by  the  failure  of  the  insured  to  perform  his  part  of  a 
contract  executory  upon  both  sides,  would  establish  a  rule  in  favor 
of  the  latter  resting  upon  his  own  default  and  a  violation  of  his  legal 
duty.  If  he  pays  the  entire  premium  ia  advance  or  fails  to  pay  it 
ad  diem  or  at  maturity  as  he  has  contracted,  the  law  will  not  relieve 
him  when  the  forfeiture  of  the  policy  arises  from  his  own  neglect 

It  is  vital  to  the  existence  of  fire  insurance  companies  and  the  in- 
terest of  both  the  stockholders  and  policy-holders,  that  the  patrons 
should  be  prompt  in  the  payment  of  their  premiums;  and  upon  the 
other  hand  the  insurer  should  be  held  to  a  just  performance  of  the 
contract;  but  if  the  insured  without  sufficient  excuse  has  failed  to 
comply  with  the  conditions  which  constituted  the  consideration  for 
the  undertaking  of  the  company,  his  complaint  in  case  of  a  subse- 
quent loss  cannot  be  heard. 

If  he  neglects  to  pay  his  note  without  a  valid  excuse  it  is  a  viola- 
tion of  his  plain  duty^  and  if  a  subsequent  loss  occurs  he  has  no  right 
upon  any  legal  or  equitable  principle  to  re-imbursement:  Wall,  etc., 
vs.  Home  Ins.  Co,  36  N.  Y.,  167;  Williams  etc.  vs.  Albany  City  Ins. 
Co.,  19  Mich.,  461;  Muhleman  vs.  Nat.  Ina  Co.,  6  W.  Va.,  608;  Wat- 
rous  vs.  Ins.  Company,  36  Iowa,  682.  While,  however,  the  time  of 
payment  of  a  premium  is  of  the  essence  of  a  contract  of  insurance; 
and  while  the  conditions  of  a  policy  which  the  courts  regard  as 
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yalidj  cannot  be  held  to  be  meaningless  or  be  avoided,  save  for  a 
sufficient  cause,  yet  forfeitures  are  not  regarded  with  favor.  The 
beHef  long  prevailed  that  the  insurance  business  could  not  be  carried 
on  without  the  power  to  impose  the  most  stringent  conditions  for 
delinquency,  owing  to  the  fact  that  prompt  payments  constitute  its 
very  life,  and  while  this  is  so,  yet  more  liberal  views  have  properly 
obtained  of  late,  and  the  contract  will  be  liberally  construed  as  to 
the  insured.  We  do  not  mean  by  this  that  the  law  will  not  uphold 
a  condition  in  a  policy  which  is  not  illegal  and  contrary  to  public 
policy,  but  that  a  court  will  seize  hold  of  a  reasonable  excuse  to 
avoid  a  forfeiture. 

If  for  instance  the  insured  can  show  some  reasonable  excuse  for 
non-payment  of  the  premium,  based  upon  the  conduct  of  the  insurer, 
the  policy  will  not  be  regarded  as  forfeited.  In  this  instance  neither 
the  policy  or  the  obligation  of  the  insured  fixed  a  place  for  the  pay- 
ment of  the  premium,  or  named  the  person  to  whom  it  must  be  paid. 
The  appellant  is  a  citizen  of  this  State;  the  appellee  is  a  foreign 
company  with  its  principal  office,  as  the  policy  shows,  in  New  York 
City ;  a  branch  office  for  the  western  department  in  Chicago,  HI., 
and  a  local  agent  in  this  State.  It  is  urged  that  under  these  circum- 
stances, the  appellant,  to  avoid  a  forfeiture  of  his  policy,  was  bound 
to  know  that  his  note  was  at  the  Chicago  office,  and  to  make  pay- 
ment there.  We  see  no  reason,  however,  why  from  the  contract 
(and  the  indorsement  upon  the  back  of  it  is  no  part  of  it),  the 
insured  would  not  have  had  a  better  right  to  suppose  that  it  must 
be  paid  at  the  New  York  office. 

What,  however,  was  the  expectation  and  intention  of  the  parties 
to  the  contract  ?  In  view  of  their  situation  and  the  attending  cir- 
cumstances, it  is  unreasonable  to  suppose  that  it  was  contemplated 
that  the  appellant  should  be  compelled,  when  the  appellee  had  an 
agent  or  agents  in  this  State,  to  go  out  of  it  and  make  his  payments 
in  a  distant  State  and  hundreds  of  miles  away.  Let  us  see  how  this 
would  work.  A  few  companies,  located  in  the  large  cities  of  this 
country,  control  the  insurance  business.  They  solicit  it  in  every 
State  of  the  Union,  and  conduct  it  by  local  agents,  who  obtain  the 
insurance,  make  the  contracts  for  it,  and  receive  the  premiums. 
This  is  now  the  universal  custom.  Suppose,  contrary  to  this  gen- 
eral practice,  that  the  premiums  had  to  be  paid  at  the  home  or  some 
distant  office,  and  that  no  local  agents,  to  whom  the  premiums  could 
be  paid,  were  accessible.  Would  not  this  greatiy  decrease  the  num- 
ber of  risks,  as  well  as  inconvenience  the  public  ?    These  considera- 
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tions  haye  induced  a  course  of  businesB  ux>on  the  part  of  the  msor- 
ance  companieB,  which  authorizes  a  general  belief  that  the  premiums 
can  be  paid  at  home,  and  that  the  insurer  does  not  expect  payment 
at  the  home  office. 

It  is  noticeable  that  in  this  instance  the  obligation  says: — 

"  I  promise  to  pay  said  company  or  order  (by  maO  if  requested)/' 
etc.  Why  was  the  condition  inserted  that  the  insured  was  to  pay 
"by  mail  if  requested"  by  the  company,  unless  it  was  the  under- 
standing and  expectation  of  the  parties  to  the  policy,  that  unless  this 
request  was  made  the  company  would  proTide  some  agent  in  this 
State  who  would  receive  the  premiums? 

It  seems  to  us  that  a  fair  construction  of  the  contract  requires 
this  interpretation,  and  as  the  insurer  did  not  do  so,  the  insured  was 
not  in  default.  The  appellant  offered  to  file  an  amended  petition, 
and  did  file  a  reply,  in  which  he  alleged  that  he  was  ready  to 
pay  the  premium,  but  that  the  company  had  not  notified  him  how 
or  to  whom  to  pay  it,  and  that  he  did  not  know  to  whom  it  should 
be  paid;  that  the  local  agent  of  the  appellee  when  he  delivered 
the  policy  to  the  appellant,  and  when  the  latter  executed  his  obli- 
gation to  the  company,  and  thereafter  and  before  the  installment 
fell  due,  told  him  that  he  would  be  notified  how  and  to  whom  to 
make  the  payments,  and  ''that  he  must  not  make  them  in  any 
other  way." 

An  objection  to  the  filing  of  the  amended  petition  and  a  demurrer 
to  the  reply  were  sustained;  and  hence  their  allegations  must  be 
taken  as  true;  and  we  must  be  understood  in  what  we  have  above 
said,  as  assuming  the  matters  therein  alleged  as  fact&  It  is  urged, 
however,  that  any  evidence  of  such  an  agreement  with  or  notice 
tnm  the  appellee's  agent  would  not  be  admissible.  The  written 
obligation  is,  however,  silent  as  to  any  place  of  payment;  its  terms 
presumptively  show  that  the  appellant  was  not  to  seek  the  appellee 
out  of  the  State  to  pay  his  premium,  and  the  agreement  with  the 
company's  local  agent  as  to  payment  was  made  with  the  one  who 
had  effected  the  insurance  with  him,  and  fixed  the  time  and  amount 
of  the  payments. 

It  is  true  parol  testimony  is  inadmissible  to  vary  or  contradict  the 
terms  of  a  written  oontract;  but  this  rule  does  not  ajyply  where  the 
original  contract  was  verbal  and  entire,  and  only  a  part  of  it  has 
been  reduced  to  writing;  for  instance,  it  may  be  shown  by  parol 
when  a  written  promise  without  date  was  made  The  parol  evidence 
in  this  instance  of  what  the  agent  said  to  or  agreed  with  the  insured 
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as  to  payment,  was  oompetent,  because  no  stipulation  of  the  policy 
was  waived  or  contradicted  by  it^  and  the  appellant  had  the  right 
under  all  the  circumstances  to  believe  that  the  agent  had  the  author- 
ity to  and  that  he  had  the  right  to  rely  upon  him  to  instruct  him  as 
to  the  manner  of  paying  the  premiums;  and  the  company  by  its 
course  of  business  and  conduct  having  produced  such  a  belief,  can- 
not be  allowed  to  claim  a  forfeiture  of  the  policy  because  the  insured 
has  acted  upon  ii 

Judgment  reversed  with  directions  to  allow  the  amended  petition 
to  be  filed — overrule  the  demurrer  to  the  reply  and  for  further  pro- 
ceedings consistent  with  this  opinion. 
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UNITED    STATES   CIRCUIT    COURT. 

SOUTHERN  DISTRICT  OF  OfflO. 


EATON 

SUPREME  LODGE  KNIGHTS  OP  HONOR*  j 

In  a  snit  on  a  contract  of  life  insurance,  with  conditions  precedent  which  are 

referred  to  on  the  face  of  the  contract,  the  harden  is  on  the  plaintiff  to 

prove  a  compliance  with  such  conditions,  or  a  sufficient  ezcnse  for  non> 

compliance. 
If  the  excuse  he  a  want  of  sufficient  notice  to  pay  an  assessment,  plaintiff 

must  prove  the  insufficiency. 
The  act  of  an  agent  in  receiving  money  at  a  time  not  authorized  hy  the  rules 

of  the  society  does  not  hind  the  society. 
To  establish  a  waiver  as  to  such  act,  plaintiff  must  show  knowledge  and  ac- 
quiescence on  the  part  of  the  managing  officers  of  the  central  society. 
In  the  Knights  of  Honor,  the  financial  reporter  of  the  local  lodge  is  not  an 

officer  of  the  supreme  lodge. 
If  the  member  fails  to  object  to  a  misappropriation  of  the  funds  contributed 

by  him,  his  beneficiary  cannot  complain  thereof. 
Such  a  misappropriation  would  not  excuse  the  non-payment  of  subsequent 

assessments,  or  justify  a  member  in  refusal  to  pay. 
The  rule  charing  with  assessments  all  members  who  take  the  final  degree 

**  on  and  prior  to"  a  certain  date,  makes  them  liable  to  contribute  to  all 

deaths  occurring  during  that  calendar  day. 
Moneys  in  the  hands  of  the  treasurer  of  the  order,  if  already  legally  drawn 

upon  to  a  less  sum  than  |2,000,  are  not  <*  in"  the  W.  and  O.  B.  Fund,  so  as 

to  prohibit  the  calling  of  a  new  assessment. 
It  is  optional  with  the  local  lodges  to  allow  sick  benefits,  and  they  are  under 

no  legal  dnt^  to  pay  the  amount  thereof,  when  allowed,  upon  the 

ments  of  their  members. 

•  Decision  rendered,  OctotMr  28, 1886.— From  Cmtral  Law  Journal. 
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J.  R  Von  Seggebn,  and  J.  J.  Gmddbn,  for  Plaintiff. 
James  O.  PntBCE,  and  CHAiraiNa  Biohabds,  for  DefendanL 

This  action  was  brought  upon  a  certificate  issued  by  defendant  to 
the  husband  of  plaintiff,  assuring  to  her  the  sum  of  $2,000,  from  the 
"Widows  and  Orphans'  Benefit  Fund,"  if  her  husband,  Lyman  B. 
Eaton,  should  die  while  a  member  in  good  standing  of  the  order. 

The  petition  alleges  that  said  Lyman  B.  Eaton  died  on  the  27th 
day  of  April,  1883,  being  at  the  time  a  member  in  good  standing, 
and  that  plaintiff  is  entitled  to  said  sum  in  accordance  with  the 
provisions  of  her  certificate. 

The  answer  denies  that  Eaton  was  a  member  in  good  standing  at 
the  time  of  his  death,  and  alleges  that  the  constitution  and  by-laws 
of  the  order  provide  that  any  member  failing  to  pay  an  assessment 
when  due,  having  received  thirty  days  notice  thereof,  ceases  to  be  a 
member  in  good  standing;  that  Eaton  having  received  due  notice 
failed  to  pay  assessment  No.  Ill  when  due,  and  that  plaintiff  was 
therefore  not  entitled  to  participate  in  the  widows  and  orphans'  fund. 

The  reply  is  a  general  denial  of  the  allegations  contained  in  the 
answer.  The  testimony  introduced  by  plaintiff  shows  that  the  as- 
sessment in  question  (No.  Ill)  was  called  December  23, 1882,  fall- 
ing due  January  22, 1883,  and  that  it  was  not  paid  by  Eaton  within 
that  time.  It  also  appears  that  he  had  received  notice  of  the  assess- 
ment previous  to  January  22,  but  how  long  previous  thereto  did 
not  appear. 

The  delinquency  was  reported  at  the  ensuing  meeting  of  the 
local  lodge  to  which  he  belonged,  held  on  February  1,  and  his  sus- 
pension was  noted  upon  the  minutes.  On  February  4,  Eaton  sent 
the  amount  by  a  messenger  to  the  financial  reporter  of  his  local 
lodge,  who  received  the  same  without  objection  at  the  time,  enter- 
ing credit  therefor  on  Eaton's  pass-book,  and  also  upon  his  own 
cash-book;  but  a  few  days  thereafter  notified  Eaton  tiiat  he  could 
not  receive  the  money.  The  entry  thereof  in  the  cash-book  was 
erased  and  the  money  was  not  turned  over  to  the  treasurer  of  the 
lodge,  but  several  weeks  afterwards  was  returned  to  EatoiL  It 
was  claimed  on  behalf  of  plaintiff  that  Eaton  was  vnrongfully  sus- 
pended for  non  payment  of  this  assessment,  in  support  of  which 
daim,  testimony  was  introduced  tending  to  show: — 

1st.  That  the  financial  reporter  of  the  local  lodge  had  previously 
received  assessments  from  Eaton  after  expiration  of  the  time  allowed 
for  payment. 
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2cL  That  Eaton  had  been  suffering  with  inflammatory  rheuma- 
tism since  the  middle  of  December,  and  was  unable  to  fully  attend 
to  business,  for  which  reason  he  was  entitled  to  '^sick  benefits" 
from  his  lodge,  which  should  have  been  applied  by  the  lodge  to  pay- 
ment of  this  assessment 

3d.  That  Eaton  had  been  unlawfully  included  in  assessment  No. 
54,  which  was  called  upon  a  death  occurring  on  the  same  day 
whereon  he  became  a  member,  but  before  the  hour;  that  the  money 
collected  from  him  on  that  assessment  had  been  paid  to  the  treas- 
urer of  the  supreme  lodge,  and  should  be  applied  to  payment  of 
assessment  No.  111. 

4th.  That  when  assessment  No.  Ill  was  called,  there  was  more 
than  $2,000  in  the  treasury  to  the  credit  of  the  widows  and  or- 
phans' ffind,  and  that  the  laws  of  the  order  do  not  authorize  an 
assessment  until  the  amount  to  the  credit  of  that  fund  is  reduced 
below  that  sum. 

5th.  That  money  derived  from  assessments  in  which  Eaton  was 
included  had  been  applied  to  death  losses  to  which  he  was  not 
bound  to  contribute. 

The  constitution  and  laws  of  the  order  were  offered  in  evidence, 
included  in  which  were  the  following  provisions: — 

"  No  member  shall  be  assessed  for  a  death  that  occurs  prior  to 
his  attaining  the  third  or  degree  of  manhood." 

"  After  paying  said  benefit,  if  the  sum  of  two  thousand  dollars  is 
left  in  the  supreme  treasury,  no  assessment  will  be  made,  but  when 
less  than  two  thousand  dollars  is  left  in  the  supreme  treasury  after 
paying  a  benefit,  then  a  call  wHl  be  made  on  each  lodge  for  the 
amount  of  one  assessment  on  all  members  upon  whom  the  degree 
of  manhood  was  conferred  on  and  prior  to  tiie  date  of  the  death 
of  the  deceased  brother." 

''Each  member  shall  pay  the  amoimt  due,  on  the  notice  of  the 
reporiier  of  his  lodge,  within  thiriiy  days  from  the  date  of  saeh 
notice,  and  any  member  failing  to  pay  such  assessment  within  thirty 
days,  shall  by  such  failure,  stand  suspended  from  membership  in 
the  order,  and  his  name  shall  be  so  entered  and  carried  upon  the 
books  of  the  reporter  and  financial  reporter  of  his  lodge." 

''He  (the  financial  reporter),  shall  close  his  account  with  each 
assessment  at  the  expiration  of  thirty  days  from  the  date  of  said 
assessment,  and  shall  not  receive  money  tiiereon  from  any  member 
except  the  suspended  member  shall  have  fully  complied  with  the 
law  governing  suspended  members." 
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'^  Asy  member  in  good  Btaading,  and  not  in  arrears  for  dues  or 
fines,  haying  six  montiis  previouslj  obtained  the  degree  of  manhood, 
who  may  become  disabled  by  sickness  or  other  disability,  from  fol- 
lowing his  usual  business,  or  some  other  occupation,  may  be  entitled 
to  receive  from  the  funds  of  this  lodge  such  weekly  benefits  (to  be 
paid  weekly)  as  this  lodge  may  in  its  by-laws  prescribe,  which  may 
not  be  less  than  one  dollar  per  week:  provided  said  sickness  or 
disability  has  not  originated  from  intemperance,  yicious,  or  other 
immoral  conduct  or  practice;  and  the  lodge  may  by  by-law  enact 
that  no  benefits  shall  be  paid  for  the  first  week's  sickness  or  disa- 
bility." 

At  the  conclusion  of  plaintiff's  testimony,  the  court  was  asked  to 
instruct  the  jury  to  return  a  verdict  for  defendant  upon  said  testi- 
mony, which  motion  was  fully  argued  by  counsel. 

Sage,  J.,  oraUy  instructed  as  follows: — 

The  question  presented  by  the  motion  is,  whether  the  evidence 
offered  on  behalf  of  the  plaintiff,  allovring  to  it  its  greatest  probative 
force,  is  sufficient  to  support  a  verdict. 

1.  The  petition  alleges  full  compliance  by  deceased  with  all  con- 
ditions of  the  certificate,  and  that  he  was  a  member  of  the  order  in 
good  standing  at  the  time  of  his  death.  These  allegations  are  de- 
nied by  defendant,  and  it  is  necessary  for  plaintiff  to  establish  the 
same  by  evidence.  The  burden  is  upon  her  to  prove  that  he  had 
complied  with  the  laws  governing  the  order,  that  being  a  condition 
of  the  certificate;  or  to  show  a  vahd  excuse  for  non-compliance. 
The  evidence  she  has  introduced  shows  that  Eaton  did  not  pay 
assessment  No.  Ill  when  due,  and  under  the  laws  of  the  order  such 
non-payment  deprives  a  member  of  good  standing;  but  she  attempts 
to  excuse  non-payment  on  various  grounds. 

2.  The  testimony  does  not  show  when  notice  of  this  assessment 
was  served  upon  Eaton,  but  it  does  show  that  the  assessment  was 
called  on  December  23, 1882,  and  was  payable  on  or  before  January 
22, 1883,  and  if  plaintiff  relies  upon  want  of  due  notice  to  excuse 
non-payment,  she  must  herself  prove  it. 

8.  The  receipt  of  an  assessment  after  maturity  is  expressly  for- 
bidden by  the  laws  of  the  order,  and  the  receipt  of  the  assessment 
on  February  4,  by  the  financial  reporter  of  the  local  lodge,  was  not 
binding  upon  defendant,  unless  authority,  express  or  implied,  was 
given  to  receive  it.  No  express  authority  has  been  shown,  but  it  is 
claimed  the  receipt  of  previous  assessments  by  him  from  Eaton 


Digitized  by  VjOOQIC 


766  Bep(yrt  <f  Dectaions.  [Oct., 

after  the  same  were  past  due,  amounted  to  a  waiver  of  prompt  pay- 
ment. The  financial  reporter  of  the  local  lodge  is  not  an  officer 
of  the  supreme  lodge,  or  under  its  control ;  at  most  he  is  only 
its  agent,  and  to  establish  a  waiyer  as  against  defendant,  by  teason 
of  his  previous  conduct,  it  must  be  shown  that  the  managing  officers 
of  the  supreme  lodge  had  knowledge  thereof,  and  acquiesced  in  it 
There  is  no  such  testimony  from  which  a  waiver  can  be  found. 

4.  It  is  further  claimed  that  assessment  No.  54  was  improperly 
collected  from  Eaton,  and  the  amount  so  collected  should  be  cred- 
ited upon  No.  111. 

That  assessment  was  called  upon  a  death  occurring  on  the  same 
day  Eaton  attained  the  third  degree  in  the  order.  The  laws  of  the 
order  provide  that  an  assessment  shall  be  collected  from  all  mem- 
bers upon  whom  the  third  degree  was  conferred  on  and  before  the 
date  of  the  death  upon  which  the  same  is  called.  Plaintiff  has 
offered  testimony  to  prove  that  No.  54  was  called  upon  a  death  oc- 
curring at  9  p.  ic,  about  an  hour  before  the  degree  was  conferred 
on  Eaton,  and  for  the  purposes  of  this  motion  that  is  to  be  consid- 
ered as  a  fact  established. 

The  general  rule  of  law  is  to  disregard  fractions  of  a  day.  If  the 
circumstances  show  that  it  was  otherwise  intended,  such  division 
may  be  made;  but  in  this  case  the  language  of  the  by-law  does  not 
warrant  it,  and  the  facts  do  not  require  it. 

Moreover,  no  objection  was  made  by  Eaton.  He  permitted  the 
application  of  his  money  to  that  assessment,  and  it  did  not  remain 
to  his  credit  in  either  the  local  or  supreme  lodge. 

5.  It  appears  that  the  treasurer  of  the  supreme  lodge  had  a  large 
sum  of  money  in  his  hands  to  credit  of  the  widows  and  orphans' 
fund,  when  assessment  No.  Ill  was  called;  but  it  also  appears  that 
orders  had  been  drawn  against  it  to  pay  death  losses,  sufficient  when 
paid  to  reduce  the  fund  below  $2,000,  which  authorized  the  call  of 
a  new  assessment  It  was  not  necessary  to  await  payment  of  the 
outstanding  orders;  the  money  on  hand  having  been  appropriated 
to  the  payment  of  certain  claims  it  was  not  in  the  treasury  so  as  to 
prevent  an  assessment  to  provide  for  the  payment  of  further  claims 
which  had  been  proved. 

6.  As  to  any  misappropriations  of  previous  assessments,  if  any 
there  were,  there  is  no  testimony  to  sustain  any  claim  of  plaintiff  on 
that  account  Inasmuch  as  Eaton  had  acquiesced  in  such  appro- 
priation, she  cannot  object,  and  in  any  event  it  would  not  excuse 
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non-payment  of  an  assessment  made  to  pay  claims  for  which  he  was 
clearly  liable. 

7.  As  to  "  sick  benefits,"  their  allowance  was  within  the  discre- 
tion of  the  local  lodge.  There  is  no  testimony  to  show  that  any 
such  provision  had  been  made  by  this  lodge,  and  if  there  were,  it 
was  expressly  made  applicable  to  other  purposes,  and  could  not  be 
applied  by  the  lodge  to  payment  of  an  assessment 

8.  Upon  the  whole  testimony  the  court  finds  that  no  yalid  excuse 
has  been  shown  for  non-payment  of  the  assessment,  and  plaintiff  has 
therefore  failed  to  establish  the  allegations  of  her  petition. 

The  jury  is  therefore  instructed  to  return  a  verdict  for  defendant 
Which  was  accordingly  done. 

A  motion  for  a  new  trial  was  made  on  behalf  of  plaintiff,  which, 
after  full  argument  and  consideration,  was  overruled  on  March 
30, 1886. 
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SUPBEME  COURT  OF  INDIANA. 


Appeal  from  the  Floyd  Co.  Circvit  Court, 
PKESBTTERIAN  ASSURANCE  FUND^ 

MART  E.  ALLEN.* 

The  oerdficate  of  a  benefit  association  is  in  leffal  contemplation  a  policy  of 
insurance  and  governed  by  the  same  general  mles  of  law. 

Statements  in  the  application  must  be  incorporated  or  appropriately  referred 
to  in  the  contract  to  become  warranties. 

Where  the  charter  of  a  benevolent  association  provides  that  the  benefit  phall 
be  paid  to  the  party  designated  in  the  application ,  or  if  th>it  be  impossible, 
to  certain  other  parties  named,  the  rights  of  the  beneficiary  become  vested 
when  nominated  in  the  application,  and  the  name  of  such  beneficiary  can- 
not afterwards  be  changed  by  the  member. 

Where  there  is  nothing  in  the  charter  conflicting,  however,  the  member  may 
perhaps  change  the  beneficiary,  but  a  charter  limitation  will  prevail  over 
^^y  general  rule  of  law. 

Elliott,  J. 
The  appeUant  is  a  mutual  besefit  association  incorporated  by  the 
legislature  of  Kentucky.  Its  object,  as  the  charter  declares,  is  ^'to 
create  and  provide  a  beneficiary  fund  for  the  families  or  relations  of 
deceased  members,  or  for  the  benefit  of  members  in  sickness."  The 
appellee's  complaint  is  based  upon  a  certificate  of  membership  prd< 
cured  from  the  corporation  by  William  G.  Allen  in  his  lifetime.  The 
certificate,  although  issued  by  a  mutual  benefit  association,  is  in  le- 
gal contemplation  a  policy  of  insurance,  and  is  in  most  respects 
governed  by  the  general  rules  of  law  which  apply  to  insurance  con- 
tracts :  Baur  vs.  Sampson  Lodge,  102  Ind.,  262;  s.  c,  1  N.  R  Rep., 
571;  Elkhart  etc.  Association  vs.  Houghton,  08  Ind.,  149;  Supreme 
Lodge  etc.  vs.  Schmidt,  id.,  374.  There  are,  as  we  shall  hereafter 
see,  some  essential  differences  between  such  contracts  as  that  evi- 

•  opinion  filed,  Jaue  6,  ld86. 
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denced  by  this  certificate  and  ordinary  contracts  of  insurance;  but 
these  differences  do  not  affect  the  questions  arising  on  the  pleadings, 
which  first  require  our  attention.  Statements  made  by  the  insured 
in  his  application  for  insurance  are  not  deemed  warranties,  unless 
they  are  incorporated  in  the  policy,  or  in  some  appropriable  method 
referred  to  in  that  instrument :  Com.  etc.  Co.  vs.  Monninger,  18 
Ind.,  352;  Mutual  Ben.  Association  vs.  Miller,  39  Ind.,  475;  3  Kent. 
Comm..  373;  May,  Insurance,  sec  156;  Bliss,  Insurance,  sec.  34. 

The  statements  by  the  insured  in  his  application  are  not  set  forth 
in  the  policy,  nor  in  any  way  is  reference  made  to  them,  and  they 
cannot  be  considered  warranties.  The  second  paragraph  of  appel- 
lant's answer  is  based  on  the  erroneous  theory  that  they  were  war- 
ranties, and  as  this  theory  is  untenable,  the  answer  is  bad. 

The  provisions  in  the  policy  issued  by  the  appellant  respecting  the 
designation  of  the  beneficiaries  is,  in  substance,  that  a  sum  not  ex- 
ceeding $2,000  shall  be  paid  to  such  person  or  persons  as  he,  the 
insured,  may  designate  by  will  or  upon  the  books  of  this  corpora- 
tion. "  The  insured  in  his  application  directed  that  the  amount  of 
the  insurance  should  be  paid  to  his  sons,  Oscar  and  William  Allen; 
but  subsequently  the  insured,  with  the  consent  of  the  appellant,  but 
without  the  consent  of  the  original  beneficiaries,  designated  on  its 
books  Mary  E.  Allen,  whom  he  had  married,  as  the  beneficiary.  The 
charter  of  the  association  granted  by  the  legislature  of  Kentucky, 
provides,  among  other  things,  that  '^  upon  the  decease  of  any  mem- 
ber of  this  association  the  fund  to  which  this  family  is  entitled  shall 
be  paid  as  may  be  designated  in  the  application  for  membership. 
This  being  changed  by  death,  or  otherwise  impossible,  it  shall  go — 
first,  to  the  widow  and  infant  children  ;  second,  to  his  mother  and 
sister;  third,  to  his  father  and  brothers ;  fourth,  to  his  grandchil- 
dren; fifth,  to  his  legal  heirs."  The  appellant  contends  that  the 
designation  of  the  beneficiaries  in  the  application  so  fixed  their 
rights  that  they  could  not  be  changed  without  their  consent.  If 
this  were  an  ordinary  policy  of  insurance,  issued  by  an  ordmary  in- 
surance company,  this  contention  would  prevail :  Hulson  v&  Merri- 
field,  51  Ind.,  24;  Pence  vs.  Makepeace,  65  Ind.,  345;  Godfrey  vs. 
Wilson,  70  Ind.,  50:  Wilbum  vs.  Wilbum,  83  Ind.,  55;  Harley  vs 
Heist,  86  Ind.,  196;  Damron  vs.  Pennsylvania  etc  Co.,  99  Ind., 
478;  Pennsylvania  etc  Ins.  Co.  vs.  Wiler,  100  Ind.,  92;  Chapen  vs. 
Fellows,  36  Conn.,  132;  s.  c  Amer.  Rep.,  49;  Glanz  vs.  Gloeckler, 
104  LI:,  573;  Manhattan  Life  Ins.  Co.  vs.  Smith,  5  N.  E.  Rep.,  417; 
Bliss,  Ins.  (2d  Ed.),  540. 

VOU  XV.-  49. 
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These  cases  are  representatiye  of  a  large  class,  declaiing  that  m 
ordinary  cases  of  life  insurance  the  beneficiary  designated  cannot 
be  changed  without  his  consent.  There  is  much  diversity  of  opinion 
upon  the  question  as  to  the  applicability  of  this  principle  to  polides 
like  the  o^e  before  us,  issued  by  associations  of  the  class  to  which 
appellant  belongs  :  McClure  vs.  Johnson,  56  Iowa,  620;  s.  c  10  N 
W.  Bep.,  217;  Tennessee  Lodge  vs.  Ladd,  5  Lea,  516;  Dunan  vs. 
Central  Yerein  etc.,  7  Daly,  168;  Richmond  vs.  Johnson,  28  Minn., 
447;  s.  c,  11  Ins.  Law  J.',  215,  and  10  N.  W.  Bep.,  596;  Swift  vs. 
Railway  Passenger  &  T.  C.  Benefit  Ass'n,  96  HI,  d09;  Ballou  v& 
Gile,  50  Wi&,  614;  s.  c,  7  N.  W.  Bep.,  561;  Masonic  Mut.  Life  Ins. 
Co.  vs.  McAuley,  10  Wash  La^v  Bep.,  724;  Kentucky  Mut  Life 
Ins.  Co.  vs.  Miller,  13  Bush.,  489;  Catholic  Ben.  Ass'n  v&  Priest,  46 
Mich.,  429;  s.  c,  N.  W.  Bep.,  481;  Expressmen's  Aid  Society  v& 
Eenn,  9  Mo.  App.,  412;  Maryland  etc.  Society  vs.  Clendenen,  44 
Md.,  429;  &  c,  22  Amer.  Bep.,  52.  The  weight  of  authority,  as  wiU 
appear  from  an  examination  of  the  cases  cited,  is  in  favor  of  the  gen- 
eral doctrine  that  beneficiaries  may  be  changed  in  cases  where  poli- 
cies like  the  one  before  us  are  issued  by  such  associations  aa  the 
present,  and  that  in  this  respect  such  policies  are  nut  governed  by 
the  general  rule  which  governs  ordinary  insurance  contracts.  But, 
granting  that  this  is  the  general  rule,  still  it  cannot  prevaiL  if  the 
charter  of  the  association  prohibits  a  change  in  the  benetidaiy  first 
agreed  upon  and  designated.  It  is  firmly  settled  that  a  contract 
must  be  made  in  the  mode  prescribed  by  the  corporate  charter,  and 
must  be  one  authorized  by  it:  Ohio  Ina  Co.  vs.  Wunnemacher,  15 
Ind.,  294;  Leonard  vs.  American  Ina  Co.,  97  Ind.,  299;  Asbury  etc. 
Co.  vs.  Bitchie,  L.  R,  7  H.  L.,  653;  Head  vs.  Providence  Ins.  Co., 
Cranch,  127.  Of  the  provisions  of  the  charter  and  by  laws  of  ihe 
corporation  all  who  become  members  are  chargeable  with  knowl- 
edge :  Bauer  vs.  Samson  Lodge,  supra. 

Whatever  may  be  the  rule  where  the  charter  does  not  provide  a 
mode  of  exercising  corporate  powers,  it  is  quite  dear  that  where 
the  charter  does  prescribe  the  mode  it  must  be  followed,  even 
though  it  requires  a  procedure  different  from  the  one  prescribed  by 
a  general  rule  of  law.  Hence  it  is  here  of  controlling  importance  to 
rightly  ascertain  and  decide  whether  the  mode  of  exercising  the 
corporate  power  is  prescribed,  and  whether  the  mode  prescribed  in- 
hibits the  changing  of  beneficiaries  after  they  have  been  once  des- 
ignated. The  provisions  of  the  charter,  as  we  read  them,  do 
prohibit  a  change  of  beneficiaries  by  the  act  of  the  insured  and  in- 
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surer,  for  they  declare  that  the  benefit  shall  be  paid  as  may  be 
designated  in  the  application,  and  that  ''this  being  changed 
by  death  or  otherwise  become  impossible,  it  shall  go,"  in  the  mode 
which  is  specifically  provided.  We  can  see  no  way  to  avoid  the 
conclusion  that  this  charter  provision  requires  the  benefit  to  be 
paid  to  the  person  named  in  the  application,  or  those  specified  in 
ease  of  the  death  of  those  persons,  or  of  some  occurrence  making 
it  impossible  to  pay  it  to  them.  Not  only  does  the  charter  in  direct 
terms  declare  that  the  benefit  shall  be  paid  to  the  persons  thus 
named,  but  it  also  dedares  that,  if  it  becomes  impossible  to  pay  it 
to  them,  it  sh^  go  in  the  manner  specified  in  the  charter.  The  ef- 
fect of  these  provisions  is  that  the  beneficiaries  named  must  re- 
ceive the  money  due  on  the  policy,  or  it  must  be  disposed  of  as 
provided  by  the  charter  creating  the  association.  The  provision  re- 
specting the  mode  of  disposing  of  the  benefit  deprives  the  insured 
and  the  insurer  of  any  right  to  change  the  contract,  as  it  leaves 
only  two  possible  classes  of  beneficiaries,  those  named  in  the  appli- 
cation and  those  specified  in  the  charter,  as  entitled  to  take  in  case 
the  designation  in  the  application  ''is  changed  by  death,  or  other- 
wise becomes  impossible."  The  meaning  that  muse  be  given  the 
provisions  of  the  charter  is  that  the  only  change  that  can  be  made 
is  such  as  is  caused  by  death  or  some  other  occurrence  making  it 
impossible  to  pay  to  the  l:>eneficiaries  designated  in  the  application; 
for  all  authority  to  make  a  change  by  their  own  acts  is  taken  from 
the  insured  and  the  insurer.  The  only  change  that  can  occur  is 
such  as  is  caused  by  death  or  some  event  making  it  impossible  to 
pay  the  benefit  to  the  beneficiaries  originally  named.  The  change 
cannot  arise  out  of  the  voluntary  act  of  the  insured  and  insurer,  but 
must  be  made  necessary  by  some  such  event  as  makes  it  impossible 
to  pay  the  beneficiaries  named  in  the  application  for  membership. 
In  our  opinion  there  is  no  escape  from  the  conclusion  that  there 
are  only  two  classes  of  persons  to  whom  the  benefit  can  be  rightfully 
paid,  and  these  are  the  beneficiaries  named  in  the  appUcation  and 
those  specified  by  the  charter  as  entitled  to  it  in  the  event  that  it 
becomes  impossible  to  pay  the  beneficiaries  originally  designated. 

In  speaking  of  the  question  similar  to  that  before  us,  the  (  ourt 
of  Appeals  of  Kentucky  said  : — 

"The  company  and  Miller  could  decide  the  question  whether  he 
should  become  a  member,  and  having  done  so,  from  that  moment 
the  rights  of  the  beneficiaries  attached,  subject  to  be  defeated  by  his 
failure  to  comply  with  the  terms  of  his  membership,  but  upon  no 
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other  contiiigencj  whatever.  If,  therefore,  the  stipulation  to  pay 
Miller's  heirs  should  be  construed  to  have  been  intended  to  secure 
the  fund  payable  on  account  of  his  membership  to  his  administrator 
or  his  creditors,  such  stipulation  could  not  prevail  over  the  une- 
quivocal provisions  of  the  charter  that  it  shall  be  paid  over  to  his 
widow  and  children." 

Discussing  the  same  subject,  the  Supreme  Court  of  Massachusetts 
said  :  *'  The  class  of  persons  to  be  benefited  is  designated  and  the 
corporation  has  no  authority  to  create  a  fund  for  other  persons  than 
the  class  named:"  Supreme  Council  etc.  vs.  Perzy,  5  N.  E.  Hep., 
634. 

We  have  carefully  examined  such  cases  bearing  upon  this  question 
as  we  have  been  able  to  find,  and  in  none  of  them,  except  those  re- 
ferred to  as  sustaining  the  view  we  have  expressed,  do  we  find  any 
discussion  of  a  charter  provision  such  as  the  one  contained  in  the 
act  incorporating  the  appellant  In  the  cases  which  hold  that  the 
beneficiary  may  be  changed  there  is  either  a  statutory  provision  per- 
mitting it  to  be  done,  or  else  no  provision  upon  the  subject.  We 
have  also  studied  with  great  care  the  provisions  of  appellant's  char- 
ter, but  have  been  unable  to  find  any  provision  that  modifies  the 
section  quoted  by  us. 

Counsel  for  the  appeUee  refers  us  to  by-law  of  the  association  set- 
ting forth  the  form  of  the  certificate  that  shall  be  issued  to  members; 
but  if  we  were  to  grant  that  the  form  of  the  certificate  thus  pre- 
scribed sustained  appellee's  contention  that  the  beneficiaries  may  be 
changed,  still  it  would  do  her  no  good,  for  a  by-law  which  is  incon- 
sistent with  the  charter  of  the  corporation  is  utterly  void.  This  far 
miliar  principle  is  thus  expressed  in  a  case  closely  resembling  the 
present :  ^*  H  the  plaintiff  corporation  undertook  to  make  by-laws 
in  contravention  of  the  statute  they  were  ultra  vires  and  of  no  ef- 
fect :"  Hicks  va  Perry,  6  N.  E.  Rep.,  634  and  638.  We  are  referred 
to  our  own  statute  and  informed  that  it  authorizes  a  change  of  ben- 
eficiaries :  Bev.  Si,  3,848.  The  infirmity  in  the  argument  built 
upon  this  statute  is  that  the  statute  itself,  in  direct  terms^  restricts 
its  operation  to  corporations  *' organized  and  incorporated  under 
the  laws  of  this  State. 

Upon  the  facts  proved  the  law  is  with  the  appellant,  for  they 
clearly  show  that  the  right  of  action  is  in  the  beneficiaries  named  in 
the  application,  and  not  in  the  appellee. 

Judgment  reversed,  with  instructions  to  grant  appellant  a  new 
trial 
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Oil-cloth  clothing,  insnred  under  a  marine  policy  insuring  also  against  fire, 

was  damaged  hy  spontaneous  combustion  due  to  its  own  proper  yice. 
Eeld,  That  this  was  not  a  damage  by  fire  within  the  policy. 

John  R.  Kenlt,  for  Appellant. 

F.  P.  Clabe,  for  Appellees, 

Stome,  J. 

The  plaintiffs  shipped  by  a  line  of  steamers  ranmng  from  New 
York  to  the  south,  a  quantity  of  oil-doth  clothing  to  Louisiana  and 
Texa&  They  insured  this  clothing  before  shipment  in  the  ofiSce  of 
the  defendant  company.  The  clothing  was  packed  in  boxes,  and  on 
its  arrival  at  its  destination,  it  was  found  injured  and  comparatively 
worthless,  either  by  spontaneous  combustion  or  by  some  chemical 
action  arising  from  the  material  in  the  goods  themselves.  They  all 
presented  the  appearance  of  having  been  burned  or  charred  within 
the  boxe&  The  clothing  was  not  injured  by  any  external  force  or 
accident,  but  whatever  the  injury  waa,  it  was  the  result  of  the  inher- 
ent infirmity  of  the  goods  themselves.  Neither  the  plaintiffs  nor  de- 
f<^ndants  knew  at  the  time  the  insurance  was  effected  that  the  goods 
were  liable  to  spontaneous  combustion,  or  to  be  injured  by  any  inherent 
defect  in  the  goods.    No  extra  premium  to  cover  such  risk  was  paid. 

*  DeoiBion  rendered.  Harch  11 ,  188S.  ~" 
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Under  these  circumstances  the  defendants  claiin,  that  by  the  gen- 
eral principles  of  insurance  law  they  are  not  liable  for  a  loss  by 
spontaneous  combustion  caused*  by  the  inherent  infirmity  of  the 
goods  themselves. 

This  was  a  marine  policy,  and  one  of  the  dangers  insured  against, 
by  the  terms  of  tbe  policy,  was  fire.  But  while  this  is  undoubtedly 
so,  the  question  remains,  and  is  still  undecided  in  this  State,  whether 
the  term  ^'  fire "  used  in  ordinary  marine  policy,  will  upon  general 
principles  cover  the  case  of  spontaneous  combustion,  caused  by  an 
inherent  infirmity  in  the  article  insured,  and  not  the  result  of  acci- 
dent or  peril  of  the  sea.  There  is  no  doubt  of  tbe  liabihty  of  the 
defendant  company,  under  its  policy,  had  the  ship  taken  fire,  and 
the  goods  been  consumed;  or  had  the  fire  originated  from  any  of 
the  perils  insured  against;  but  the  question  is  a  very  different  one, 
when,  as  in  this  case,  the  goods  are  in  good  faith  insured  and  be- 
lieved, both  by  plaintiffs  and  defendant,  not  to  be  liable  to  sponta- 
neous combustion  by  reason  of  their  inherent  infirmity,  but  which  in 
fact  were  so  liable  and  were  so  injured. 

The  authorities  are  few  upon  this  subject  and  neither  full  nor 
satisfactory.  One  of  the  oldest  to  which  we  have  access  is  Emerigon, 
who  says,  page  290: — 

''Article  12  of  another  title  establishes,  as  a  general  rule,  that 
everything  which  happens  through  the  inherent  vice  of  the  thing,  or 
by  the  act  of  the  owners,  master,  or  merchant  shipper,  shall  not  be 
reputed  a  peril  if  not  otherwise  borne  on  the  policy. 

''  It  is  then  certain  that  the  insurers  never  answer  for  damages  and 
losses  which  happen  directly  through  the  act  or  fault  of  the  assured 
himself.  It  would' be  in  fact  intolerable  that  the  insured  should  be 
indemnified  by  others  for  a  loss  of  which  he  is  the  author.  This 
rule  is  grounded  on  first  principles.  It  is  a  general  rule,  from  which 
it  is  not  permitted  to  derogate  by  a  contrary  agreement.  As  Pothier 
remarks,  it  is  evident  that  I  cannot  validly  agree  with  any  one,  that 
he  shall  charge  himself  with  the  faults  that  I  shall  commit." 

We  do  not  understand  this  learned  author  to  mean  that  an  article 
may  not  be  insured  that  is  inherently  liable  to  spontuieous  combus- 
tioD,  or  decay,  provided  it  is  so  expressed  in  the  poHcy,  but  not 
otherwise.  But  if  the  loss  happens  through  the  fault  of  the  aflsored, 
tiien  the  insurers  are  not  liable,  whatever  may  be  the  terms  of  the 
policy.  For  example,  if  an  article  is  insured,  which  when  dry  m  not 
liable  to  spontaneous  combustion,  but  when  he  puts  it  on  board,  it  is 
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wet,  in  such  case  no  recovery  can  be  had.    Such  ^ve  understand  to 
be  the  views  of  this  author. 

The  next  case  to  which  we  are  referred  is  the  case  of  Boyd  vs. 
Dubois,  8  Camp.,  133.  In  that  case  Lord  EUeoborough  said:  ''If 
the  hemp  was  put  on  board  in  a  state  liable  to  effervesce,  and  it  did 
effervesce  and  generate  the  fire  which  consumed  it,  upon  the  com- 
mon principles  of  insurance  law  the  assured  cannot  recover  for  a 
loss  which  he  himself  has  occasioned." 

The  defendant  in  that  case  attempted  to  prove  that  the  hemp 
which  was  insured  was  put  aboard  ship  in  a  damaged  condition; 
and  for  that  reason  was  apt  to  ferment  and  take  fire. 

This  case  is  in  accord  with  Emerigon.  The  next  authority.  Par- 
dons in  his  work  on  Contracts,  2d  vol.,  page  374,  6th  edition,  where 
he  says: — 

"  It  is  another  rule  that  insurers  are  not  hable  for  property  de- 
stroyed by  the  effect  of  its  own  inherent  deficiencies  or  tendencies, 
unless  these  tendencies  are  made  active  and  destructive  by  n  peril 
insured  against.  Thus  if  hemp  which  was  dry  when  laden,  be  after- 
ward wet  by  a  peril  of  the  sea,  and  by  reason  of  such  wet  ferments, 
or  rots,  or  bums,  the  insurers  would  be  Uable." 

And  that  very  learned  author  refers  to  both  Emerigon  and  the  case 
of  Boyd  vs.  Dubois  as  his  authorities.  Chancellor  Kent  also  takes 
a  similar  view  in  his  commentaries:  3  Kent,  chap.,  48.  Phillips  on 
Insurance,  chap.  13,  marg.,  page,  says:  ''It  is  a  general  rule  that 
insurers  are  not,  under  the  common  form  of  the  policy,  liable  to  any 
damage  or  loss  arising  from  the  quahties  or  defects  of  the  subject 
insured,  since  these  are  not  among  the  perils  assumed  by  the 
underwriter. " 

Parsons,  on  the  law  of  Marine  Insurance,  vol.  2,  page  216,  holds 
the  same  view.  He  says:  "  It  is  also  a  rule  that  ^e  insurers  are 
liable  for  no  subject-matter  of  insurance,  which  is  destroyed  by 
reason  of  its  own  inherent  defects  or  tendencies.  But  this  rule  does 
not  apply  to  tendencies  which  are  called  into  activity  only  by  a  peril 
insured  against.  Thus,  if  hemp  insared  bums  up,  or  rots  from 
spontaneous  ignition  or  fermentation,  it  being  known  that  this  may 
happen  if  the  hemp  be  damp,  but  not  if  it  be  dry,  the  question 
would  be,  whether  it  was  damp  or  dry  when  it  was  put  on  board. 
But  if  the  hemp  were  dry  when  laden,  and  was  afterward  wet  by 
reason  of  the  straining  of  the  ship  in  a  storm  or  by  the  shipping  of  a 
sea,  or  any  like  peril,  then  the  insurers  whether  on  ship  or  cargo 
would  be  liable." 


Digitized  by  VjOOQlC 


776  Bep,ri  of  Veciaous.  [Oct., 

All  these  authorities  refer  to  Emerigon  and  the  case  in  3  Camp., 
and  are  all  upon  marine  insurance.  On  the  other  hand,  we  have 
been  referred  to  the  case  of  British  American  Ins.  (To.  v&  Joseph, 
decided  in  the  court  of  appeals  for  Lower  Canada,  which  has  been 
supposed  to  decide  that  a  fire  insurance — ^not  marine — covers  the 
risk  of  spontaneous  combustion,  and  citing  that  case  only,  Mr.  May, 
in  his  work  on  fire  insurance,  comes  to  the  same  conclusion.  The 
Lower  Canada  case  is  certaiply  very  imperfectly  reported.  The 
report  is  in  French,  and  the  court  gave  no  opinion,  the  terms  of  the 
policy  are  not  set  out,  and  but  a  very  few  of  the  facts  in  the  case. 
It  is  by  no  means  clear,  from  the  few  facts  that  are  stated,  that  the 
spontaneous  combustion  did  not  originate  in  a  heap  of  uninsured 
coal,  and  extend  from  that  to  the  insured  coaL 

But  suppose  the  case  has  all  the  effect  claimed  for  it  by  the 
appellee,  and  does  decide  that  in  a  purely  fire  insurance  that  the 
risk  or  spontaneous  combustion  is  covered,  we  could  not  agree  that 
it  should  overrule  the  long  list  of  high  authorities  to  the  contrary  in 
marine  policies.  More  especially  since  the  leasons  to  the  contrary 
we  think  are  satisfactory.  No  well-managed  insurance  company 
would  take  a  marine  risk,  on  an  article  inherently  liable  to  sponta- 
neous combustion;  nor  would  any  prudent  shipmaster  or  owner 
receive  such  on  his  vessel,  as  not  merely  the  property  so  insured  but 
the  property  of  others,  and  the  safety  of  the  ship  and  lives  of  the 
crew,  would  be  endangered  by  so  doing.  It  would,  as  Emeiigon 
says,  be  intolerable  that  the  owner  should  receive  pay  for  goods  that 
destroyed  themselves  The  object  of  a  marine  policy  is  to  insure 
against  the  perils  of  tihe  sea,  and  not  against  the  perils  incident  to 
the  goods  themselves. 

In  this  case  it  is  very  dear  that  the  goods  were  injured  by  their 
own  inherent  infirmity,  and  that  such  inherent  infirmity  was  not 
called  into  activity  by  any  peril  insured  against  We  think  such  loss 
was  not  within  the  contemplation  of  either  party  to  the  contract  of 
insurance.  That  the  term  "  fire,"  used  in  the  policy,  included  fire 
from  accident,  or  brought  about  by  a  peril  of  the  sea,  and  not  spon- 
taneous combustion.  Entertaining  these  views,  we  think  the  court 
below  were  in  error,  in  granting  the  fourth  prayer  of  the  plaintiff^ 
and  in  refusing  the  first  prayer  of  the  defendant,  and  the  judgment 
must  be  reversed.  But  inasmuch  as  the  evidence  is  full  and  explicit, 
that  the  injury  was  caused  by  the  inherent  infirmity  of  the  goods,  a 
new  trial  will  not  be  awarded.    Judgment  reversed. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

ELIOT  FIVE  CENTS  SAVINGS  BANK^ 

COMMERCIAL  UNION  INS.  CO.* 

The  policy  was  payable  to  the  mortgagee.  The  latter,  by  agreement  with  the 
mortgagor,  began  repairs  needed  to  protect  the  property  from  further  dam- 
age before  the  expiration  of  the  time  within  which  the  company  might 
elect  to  repair. 

Held,  That  in  the  absence  of  any  subsequent  proposal  by  the  company  to 
repair,  the  right  to  recover  damages  for  the  loss  was  not  defeated. 

Heldf  That  a  tender  of  the  amount  due  on  the  mortgage  with  interest  is  not 
sufficient  to  entitle  the  company  to  claim  an  assignment  of  the  mortgage 
after  suit  has  been  begun. 

Heldy  That  such  a  tender  should  also  include  the  sum  expanded  for  repairs, 
for  which  the  mortgage  was  entitled  to  re-imbursement. 

J.  L.  Thobndike  and  H.  G.  Allen,  for  Plaintiff^. 

M.  &  C.  A  Williams,  for  Defendant. 

Morton,  C.  J. 

By  the  policy  in  suit,  the  defendant  insured  "  George  B.  Taylor, 
payable  in  case  of  loss  to  Eliot  Five  Cents  Savings  Bank,  mortga- 
gees, as  interest  may  appear"  on  the  Hotel  Clifton,  in  the  sum  of 
$5,000,  for  fiye  years  from  July  1»  1881.  The  policy  is  in  the  stand- 
ard form,  provided  by  the  Public  Statutes,  chapter  119,  section  139, 
and  the  statute  of  1881,  chapter  166,  section  1^  and  contains  the  pro- 
vision that  ''if  this  policy  should  be  made  payable  to  a  mortgagee 
of  the  insured  real  estate,  no  act  or  default  of  any  person  other  than 
such  mortgagee,  or  his  agents,  or  those  claiming  under  him,  shall 
affect  such  mortgagee's  right  to  recover  in  case  of  loss  on  such  real 

*  Decision  renaered,  Jono  80, 1886. 
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estate,  provided  that  the  mortgagee  shall,  on  demand,  pay  accord- 
ing to  the  established  scale  of  rates  for  any  increase  of  risk  not  paid 
for  by  the  insured;  and  whenever  this  company  shall  be  liable  to  the 
mortgagee  for  any  sum  for  loss  under  this  policy,  for  which  no  lia- 
bility exists  as  to  the  mortgagor  or  owner,  and  this  company  shall 
elect  by  itself  or  with  others  to  pay  the  mortgagee  the  fuU  amount 
secured  by  such  mortgage,  then  the  mortgagee  shall  assign  and 
transfer  to  the  companies  interested,  upon  such  payment,  the  said 
mortgage,  together  with  the  note  and  debt  thereby  secured." 

The  policy  also  contains  the  provision  that,  in  case  of  any  loss  or 
damage,  the  company,  within  sixty  days  after  the  statement  or  proof 
of  loss.  "  shall  either  pay  the  amount  for  which  it  shall  be  liable,  or 
replace  the  property  with  other  of  the  same  kind  and  goodness,  or  it 
may,  within  fifteen  days  after  such  statement  notify  the  insured  of 
its  intention  to  rebuild  or  repair  the  premises,  or  any  portion  thereof 
separately  insured  by  this  policy,  and  shall  thereupon  enter  upon 
said  premises  and  proceed  to  rebuild  or  repair  the  same  with  rea- 
sonable expedition." 

The  building  insured  was  damaged  by  fire  on  November  29, 1888, 
and  within  a  few  days  thereafter,  an  agent  of  the  defendant  and  an 
agent  of  the  plaintiff  examined  the  premises  and  appraised  the 
amount  of  loss  at  $4,488,  to  recover  which  sum  this  suit  is  brought, 
the  writ  being  dated  June  16, 1884 

At  the  time  the  policy  was  issued  and  at  the  time  of  the  loss,  the 
plaintiff  held  a  mortgage  upon  the  premises  to  secure  the  note  to  the 
said  George  B.  Taylor  for  $12,500.  On  December  26,  1883,  the 
plaintiff  delivered  to  the  defendant  a  proof  of  loss,  signed  and  sworn 
to  by  Abbie  E.  Taylor,  to  whom  George  B.  Taylor  had  conveyed  the 
premises  since  the  policy  was  issued.  And  on  March  22, 1884,  more 
than  sixty  days  before  this  suit  was  brought,  the  plaintiff  dehvered 
to  the  defendant  another  proof  of  loss,  signed  and  sworn  to  by  the 
assured,  George  B.  Taylor.  The  defendant  received  and  retained 
both  of  these  proofs  without  objection,  and  though  twice  asked  in 
writing  to  inform  the  plaintiff  if  it  required  or  wished  for  any  further 
statement)  remained  silent  and  made  no  reply.  It  must  be  held  to 
have  waived  any  defects  in  the  proof  of  loss,  if  any  existed. 

If  we  assume,  as  claimed  by  the  defendant,  that  the  conveyance 
by  George  R  Taylor  to  Abbie  E.  Taylor,  without  the  assent  of  the 
company,  avoided  the  policy,  as  to  ttuon,  yet  under  the  first  clause 
above  cited,  it  would  not  affect  the  right  of  the  mortgi^ee  to 
recover. 
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But  the  defendant  relies  upon  two  grounds  of  defense.  One  is 
that  the  plaintiff  by  its  acts  in  entering  upon  and  repairing  the 
premises,  immediately  aft^  the  fire,  depciyed  the  defendant  of  the 
right  to  elect  to  rebuild  or  repair  the  premises  within  fifteen  days 
after  the  proof  of  loss. 

It  appears  that  nine  days  after  Hxe  fire  and  after  the  agent  of  the 
defendant  had  examined  the  premises  and  appraised  the  loss  the 
plaintiff  began  to  repair  the  premises.  Immediate  repairs  were  nec- 
essary in  order  to  prevent  further  damage.  The  repairs  were  finished 
Mardi  28, 1884,  and  it  is  admitted  were  reasonable  and  proper  for 
the  protection  of  the  property. 

The  policy  provides  that  the  company  shall  pay  the  loss  within 
sixty  days  after  the  proof  of  loss,  or  it  may,  within  fifteen  days  after 
the  proof  of  loss,  notify  the  insured  of  its  intention  to  rebuild  or 
repair  the  premises. 

The  &tct  that  the  plaintiff  tad  commenced  making  repairs  without 
notice  did  not  deprive  the  defendant  of  its  right  to  notify  the  plaint- 
iff of  its  intention  to  repair  the  premises. 

If  the  defendant  had  done  so  and  found  that  the  insured  was 
making  repairs  without  any  notice  to  it,  both  acting  in  good  faith,  it 
might  be  difficult  to  adjust  the  rights  of  the  parties.  But  there  is 
nothing  to  show  that  the  defendant  ever  entertained  the  intention  to 
repair.  It  has  never  notified  the  insured  of  such  intention,  and  it  is 
clear  that  the  acts  of  the  plaintiff,  in  making  necessary  repairs  in 
good  faith,  ought  not,  upon  any  principles  of  law  or  justice,  defeat 
the  right  to  recover  its  actual  loss. 

The  other  ground  of  defense  is  that  the  defendant  tendered  to  the 
plaintiff  the  amount  secured  by  its  mortgage,  and  demanded  a 
transfer  of  the  mortgage  and  note,  which  the  plaintiff  refused.  The 
facts  agreed  are  that ''  on  January  20, 1885,  the  defendant  made  a 
legal  tender  to  the  plaintiff  of  the  amount  of  the  principal  of  the 
mortgage — $12,500— and  accrued  interest  thereon,  due  upon  said 
day,  and  requested  the  plaintiff  to  assign,  transfer,  and  deliver  to 
defendant  the  mortgage  and  note,  which  plaintiff  declined  to  do.'' 

We  think  there  are  two  answers  to  this  defense.  The  statute  and 
the  policy  give  the  company  the  right,  in  a  case  where  it  is  not  lia- 
ble to  the  mortgagor  or  owner,  to  dect  either  to  pay  the  mortgagee 
the  loss  or  to  pay  the  full  amount  secured  by  the  mortgage,  and  to 
receive  an  assignment  of  the  mortgage  and  debt;  but  the  law  impUes 
a  condition  that  this  right  of  election  shall  be  exercised  within  a 
reasonable  time. 
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In  the  caae  before  us  the  defendant  denied  its  liability  to  pay  the 
loss,  compelled  the  plaintiff  to  bring  this  snit,  filed  an  answer  deny- 
ing any  liability  on  its  part,  and  seren  months  after  the  suit  was 
brought  made  the  tender  upon  which  it  relies. 

If  this  tender  is  sufficient,  it  must  follow  that  any  tender  made 
before  judgment  in  the  suit,  would  defeat  the  plaintiff's  right  to 
recover.  The  result  would  be  to  throw  upon  the  plaintiff  all  the 
costs  and  expenses  of  the  suit,  which  would  be  unreasonable  and 
unjust. 

We  are  of  opinion  that  the  tender  made  by  the  defendant  was  not 
made  within  a  reasonable  time  and  was  too  late  to  be  of  avail  as  a 
defense  to  this  suit.  We  are  also  of  opinion  that  the  tender  was  not 
sufficient  in  amount.  The  defendant  was  required  to  tender  ''the 
fuU  amount  secured  by  such  mortgage  "  at  the  time  the  tender  was 
made.  The  plaintiff  had,  before  the  tender,  made  large  expenditures, 
necessary  to  protect  the  property  and  prevent  further  damage  to  it. 
The  fire  rendered  the  plaintiff's  security  insufficient  to  cover  its  debt 
The  mortgagor  and  owner  of  the  equity  were  unable  to  make 
repairs,  and  the  plaintiff  did  so  at  their  request.  We  cannot  doubts 
under  the  circumstances,  the  mortgager  and  his  assigns  would  in 
equity  be  liable  to  pay  whatever  the  mortgagee  had  reasonably  spent 
to  protect  the  property  and  uphold  the  security,  and  that  i^e  full 
amount  secured  by  the  mortgage  includes  such  expenditures. 

For  these  reasons  we  are  of  opinion  that  the  plaintiff  is  entitled  to 
recover  the  fall  amount  of  the  loss.    Judgment  affirmed. 
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SUPREME    COURT  OP  PENNSYLVANIA. 


SOMERSET  COUNTY  MUTUAL  PIRE  INS.  C0.1 

1'8. 

USAW.* 

The  policy  insaiiog  as  *'  occupied  by  tenant'*  provided  that  it  should  be  void 
in  case  of  any  change  as  to  tenants  or  occupancy  without  notice. 

Held,  That  the  vacancy  of  the  premises  for  six  weeks  before  the  fire  was  not 
a  violation  of  the  provision. 

Heldy  That  the  vacancy  was  not  a  use  for  other  purposes  than  those  namedi 

Held,  That  evidence  to  prove  arson  as  a  defense  need  not  be  so  strong  as  re- 
quired for  a  criminal  conviction. 

Messrs.  Copproth  &  Rupfkl,  and  William  H.  Koontz,  Esq.,  for 
Plaintiff  in  Error. 
Valentike  Hays,  Esq.,  for  Defendant  in  Error. 

The  contract  of  insurance  was  upon  a  dwelling-house,  with  store- 
room, "  occupied  by  a  tenant  for  dwelling  and  store,"  and  contained 
a  stipulation,  that  *'  if  any  change  be  made  as  to  tenants  or  occu- 
pancy of  these  premises,  without  being  notified  to  this  company 
and  indorsed  upon  their  policy,  then  this  insurance  to  be  void."  It 
was  also  agreed,  that  if  the  premises  ''  be  so  altered  or  appro- 
priated, applied,  or  used,  to  or  for  the  purpose  of  carrying  on  or 
exercising  therein  any  trade,  business,  or  vocation,  which,  according 
to  the  by-laws,  added  conditions,  class  of  hazards  or  rates  hereto 
annexed,  would  increase  the  hazard,  unless  it  be  by  the  consent  and 
agreement,  in  writing,  of  this  corporation,  then  and  from  thence- 

•  Decision  rendered,  Maroh  1. 1886. 
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forth,  so  long  as  the  same  shall  be  so  appropriated,  applied,  or  used, 
this  policy  shall  cease  and  be  of  no  force." 

At  the  time  of  the  fire,  and  for  six  weeks  previous,  the  premises  were 
unoccupied.  There  was  no  alteration,  no  change  of  use,  after  the 
date  of  insurance.  Perhaps  the  risk  was  increased  when  the  house 
became  t^nantless,  but  it  was  not  agreed  that  the  policy  should  cease 
when  use  or  occupancy  of  the  premises  ceased.  When  the  tenant 
moved  out  there  was  no  change  made  by  the  carrying  on  of  any 
other  trade,  business  or  vocation  on  the  premises.  Nor  was  there  a 
change  as  to  tenants  or  occupancy.  No  condition  or  provision  is  in 
the  policy  relative  to  the  premises  being  unoccupied.  When  the 
insurance  is  on  an  occupied  dwelliog-house,  without  more,  there  is 
no  agreement  or  promise  that  it  shall  remain  occupied.  **  It  is  vain 
to  argue  that  no  use  at  all  is  a  use  for  other  purposes  than  those  for 
which  the  building  was  used  when  insured."  The  policy  did  not 
bind  the  assured  to  any  use  further  than  that,  when  used,  it  should 
be  only  as  a  dwelling-house  and  store:  Insurance  Co.  vs.  Douglass, 
68  Pa.  St.,  419. 

This  policy  contains  neither  warranty  nor  condition  that  the 
premises  should  be  occupied  unless,  upon  notice,  the  assurer  should 
consent  to  their  becoming  vacant.  Hence,  the  ruling  in  Insurance 
Co.  vs.  From,  100  Pa.  Si,  347,  does  not  apply  to  this  case,  for  in  that 
a  condition  of  the  policy  was:  "  Any  building  insured  by  this  policy, 
becoming  vacant  or  tenantless  for  a  period  of  fifteen  days,  notice 
must  be  immediately  given  to  the  secretary,  and  his  consent  obtained 
thereto  in  writing,  otherwise  the  policy  shall  be  void." 

The  first  and  second  assignments  are  not  sustained. 

Bespecting  one  ground  of  defense,  the  jury  were  instructed  that 
the  testimony  to  establish  the  fact  that  John  Usaw  burned  the  house 
must  be  as  strong  as  would  be  required  to  convict  him  in  a  criminal 
court  on  a  charge  of  arson.  That  we  think  was  error,  and  for  that 
only  must  the  judgment  be  reversed. 

The  doctrine  that  a  reasonable  doubt  of  guilt  is  to  work  an 
acquittal  does  not  apx>ly  in  civil  issues;  in  these,  the  result  should 
follow  the  preponderance  of  evidence,  even  though  the  result  im- 
putes a  crime:  Wharton's  Law  of  Ev.,  §  1,246.  In  reference  to  the 
role  thus  stated,  text  books  and  adjudications  differ,  and  it  would  be 
difficult  to  ascertain  on  which  side  is  the  greater  number.  Many  of 
them,  for  and  against,  are  cited  by  Dr.  Wharton,  and  we  are  content 
to  refer  to  them  without  a  profitless  review,  or  a  reiteration  of 
reasons  leading  to  the  conclusion  adopted. 
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In  a  civil  issue,  the  life  or  liberty  of  the  person  whose  act  is 
sought  to  be  proved  is  not  involved,  fHoof  of  the  act  is  only  per- 
tinent because  it  is  to  sustain  or  defeat  a  daim  for  damages,  or 
resx)ecting  the  rights  of  things.  Where  the  act  imputes  a  crime, 
the  inculpatory  evidence  must  be  sufficient  to  overcome  the  excul- 
patory evidence  and  the  presumption  of  innocence;  otherwise  there 
is  no  preponderence  to  establish  the  fact.  That  presumption  is 
due  every  man  in  every  court,  and  when  it  is  alleged  that  he  has 
done  a  dishonest  or  criminal  act,  the  presumption  weighs  in  his 
favor.  In  the  civil  issue  he  is  not  on  trial.  The  judgment  is  not 
evidence  that  he  is  guilty  of  crime.  The  act  affirmed  is  an  inci- 
dent, a  fact  to  be  proved  like  other  pertinent  facts.  For  instance, 
in  this  case,  hai  the  insured  changed  the  tenancy  or  occupancy  of 
the  premises,  without  notice  to  the  assurer,  proof  of  the  act  would 
have  been  competent,  and  the  fact  established  by  preponderance 
of  evidence.  If  a  man  by  deceit  fraudulently  obtains  insurance 
on  a  building,  by  like  evidence  his  act  may  be  estabhshed  to  avoid 
the  policy;  if  he  burns  the  insured  building,  the  same  rule  of  evi- 
dence ought  to  apply  when  it  is  proposed  to  prove  the  act  for  like 
purpose. 

When  considering  the  motion  for  a  new  trial,  the  learned  judge 
of  the  common  pleas  became  satisfied  that  he  had  misinstructed 
the  jury  as  to  the  strength  of  evidence  required,  and  thought  the 
rule  in  Pennsylvania  is  indicated  in  Continental  Ins.  Co.  vs.  Del- 
pauch,  82  Fa.  St.,  Sf25,  where  it  is  said :  "  The  mere  fact  of  death 
in  an  unknown  manner  creates  no  legal  presumption  of  suicide. 
Upon  evenly  balanced  testimony,  the  law  assumes  innocence  rather 
than  crime.  Preponderating  evidence  is  necessary  to  estabh'sh  the 
latter.''  But  he  held  that  the  error  was  immaterial,  for  the  reason 
that  the  evidence  would  not  warrant  a  Ending  that  John  Usaw 
burned  the  house.  That  was  not  his  view  of  the  evidence  at  the 
trial,  nor  of  the  able  counsel  for  the  plaintifGs. 

A  glance  at  the  testimony,  without  comment^  reveals  that  there 
was  no  mistake  in  submitting  it  to  the  jury.  The  house  was  in- 
sured for  $2,300,  and  rented  for  $60  per  annum.  It  was  unoccu- 
pied, was  fired  by  an  incendiary,  and  the  fire  was  6rst  observed  a 
little  after  midnight  on  Sunday  morning.  Usaw  was  then  living 
at  Harrisburg,  but  came  into  the  neighborhood  a  few  days  before 
the  fire.  One  witness  met  and  conversed  with  him  near  the  house 
about  nine  o'clock  on  Friday  evening,  when  he  said  he  was  going 
to  Morgan's — ^he   did  not  go  there.     Some  time  after  the  fire,  he 
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told  the  same  witness  that  he  did  not  tell  the  trath  that  mght, 
and  then  spoke  of  the  loss  of  his  pocket-book.  Two  witnesses 
saw  him  at  the  house  on  Saturday  afternoon;  one  of  the  two 
heard  some  person  in  the  house,  and,  after  the  fire,  Usaw  tried  to 
persuade  him  that  he  had  heard  no  one  in  the  house  that  after- 
noon. Between  four  and  five  o'clock  on  Saturday  afternoon  he 
passed  the  toll-gate  and  inquired  of  the  keeper  the  way  to  Johns- 
town, and  went  the  way  as  directed.  The  next  morning,  Sunday, 
between  seven  and  eight  o'clock,  the  keeper  of  the  same  toll-gate 
saw  him  pass,  going  in  the  same  direction  as  he  went  on  the  after- 
noon before,  but  he  did  not  speak. 

Concede  that  the  exculpatory  cYidence  was  strong,  and,  if  be- 
lieved, established  an  alibi,  still  the  question  of  fact  was  for  the  jury. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 
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SUPEEME  COURT  OF  NEW  HAMPSHIRE, 


BARTON  \ 

vs.  ) 

PROVIDENT  MUT.  RELIEF  ASS'N.*) 

Where  the  hy-laws  of  a  mntaal  benefit  aasociatioii,  in  the  nature  of  a  life  In- 
sarance  company,  provide  that  npon  the  death  of  a  member  the  benefit 
shall  be  paid  to  his  direction ,  the  member  may  change  the  beneficiary  by 
tforrenderiDe  his  certificate  of  membership  and  procuring  a  new  one  made 
payable  to  Uie  person  therein  named. 

The  first  case  is  coyenant  broken,  to  recoyer  $2,000  as  a  benefit 
payable  upon  the  death  of  George  G.  Rarton. 

The  second  is  assumpsit  to  rdcoyer  the  same  benefit. 

Facts  agreed., 

August  16, 1881,  George  C.  Rarton  made  application  to  the  de- 
fendimt  for  membership.  In  this  application  was  the  following:  **  I 
wish  this  benefit  to  be  paid  to  my  wife,  Sarah  A.  Rarton."  A  cer- 
tificate of  membership  in  due  form  was  issued  to  him,  August  17, 
1881,  numbered  1,629,  which  contained  the  following:  *'In  accord- 
ance with  the  provisions  and  laws  goyeming  said  association*  a  sum 
not  exceeding  $2,000  will  be  paid  by  the  association  as  a  benefit, 
upon  due  notice  of  his  death,  and  the  surrtoder  of  this  certificate, 
to  such  person  or  persons  as  he  may,  by  entry  on  record  book  of  the 
association,  or  on  tiie  face  of  this  certificate,  direct  said  sum  to  be 
paid,  provided  he  is  in  good  standing  when  he  dies." 

At  the  date  of  the  issue  of  this  certificate  the  name  of  Sarah  A. 
Barton  was  entered  on  the  record  books  of  the  defendants,  as  the 
person  to  whom  the  benefit  was  to  be  paid  upon  his  death. 

*  necition  rendered.  December  13. 1886.— From  Baitem  Reporter. 

vol..  xv.-fto. 
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February  3, 188:^  the  above  certificate  was  surrendered  by  George 
C.  Barton  to  the  company,  and  a  new  one  bearing  the  same  date  and 
number,  and  called  a  ''duplicate"  issued  in  its  place.  This  last 
certificate  contained  the  following:  "In  accordance  with  the  provi- 
sions and  laws  governing  said  association,  a  sum  not  exceeding  $2,000 
will  be  paid  as  a  benefit,  upon  due  notice  of  his  death  and  the  sur- 
render of  this  certificate,  to  his  parents,  James  A.  Barton  and  Betsey 
T.  Barton,  equally,  provided  he  is  in  good  standing  when  he  die&" 

On  the  right  hand  margin  was  the  following:  "This  certificate 
must  accompany  the  receipt  of  4eath  benefit" 

On  the  left  hand  margin,  "  To  change  beneficiaries,  a  now  certifi- 
cate will  be  issued  by  surrender  of  this." 

This  certificate  was  signed  by  the  president  and  secretary,  and 
under  seal 

George  C.  Barton  died  January  2, 1884^  leaving  his  wife,  Sarah  A. 
Barton,  and  his  parents,  James  W.  Barton,  and  Betsey  T.  Barton, 
and  a  minor  son,  surviving. 

Both  plaintifiis  claims  the  $2,000.  The  defendants  admit  their 
liability  to  pay  $2,000;  and  it  is  agreed  that  the  deposit  of  that  sum 
to  meet  the  judgment  in  this  suit  in  some  saving  bank  in  Concord, 
shall  relieve  the  defendants  from  further  daim  for  costs  or  interest. 

Judgment  to  be  rendered  in  favor  of  the  party  entitled  to  the 
same.  The  charter  and  by-laws  of  the  defendants  are  made  part  of 
the  case. 

Chase  &  Stbebter  and  Nathaniel  E.  Mabtin,  for  Sarah  A.  Barton. 

T.  C.  Eastman,  for  J.  W.  and  Betsey  T.  Barton. 

Babnabd  &  Babnard,  for  the  ABSOciation. 

Allen,  J. 

The  mutual  contract  between  the  husband  of  the  plainjiff,  Sarah 
A.  Barton,  and  the  defendant  association,  provided  for  a  considera- 
tion to  be  paid  as  a  condition  of  the  membership  and  further  sums 
to  be  paid  annually  and  at  other  times  as  assessment,  by  one  party, 
and  a  sum  not  exceeding  $2,000  to  be  ascertained  by  rules  certain,  to 
be  paid  by  the  other  party,  on  the  death  of  the  member,  to  any  per- 
son designated  by  him,  and  is  in  form  and  substance  a  contract  of 
life  insurance.  May  on  Ins.,  1 ;  Commonwealth  vs.  Wetherbee,  105 
Mass.  149. 

The  contract,  though  one  of  life  insurance,  must  be  interpreted 
according  to  its  terms,  in  view  of  the  laws  of  the  defendant  associa- 
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tioQ  and  of  the  evident  understandiDg  of  the  parties.  The  by-laws 
provide,  that  "  where  a  member  dies,  the  association  shall  pay,  within 
sixty  days,  to  his  direction,  as  entered  upon  his  certificate  of  mem- 
bership, the  sum  of  $2,000,"  if  the  death  assessments  amount  to  that 
sum.  The  certificate  of  membership  provides,  that  '*  in  accordance 
with  the  provisions  and  laws  goTeming  said  association,  a  sum  not 
exceeding  $2,000  will  be  paid  by  the  association  as  a  benefit,  upon 
due  notice  of  his  death  and  the  surrender  of  the  certificate,  to  such 
person  or  persons  as  he  may,  by  entry  on  the  record  book  of  the 
association,  or  on  the  face  of  this  certificate,  direct  said  sum  to  be 
paid,  provided  he  is  in  good  standing  when  he  dies."  The  power  of 
direction  as  to  the  object  of  the  benefit  is  given  to  the  member  both 
in  the  by-laws  and  certificate  of  membership,  and  there  is  nothing  in 
either  tending  to  show  that  the  power  is  to  be  exercised  at  the  time 
of  becoming  a  member,  or  that,  when  exercised,  the  power  is  ex- 
hausted and  another  beneficiary  cannot  be  substituted.  The  power 
of  selection  is  unlimited  as  to  persons,  and  is  limited  in  time  only  by 
the  death  of  the  member.  The  certificate  remains  in  the  possession 
and  control  of  the  member  until  death,  and  the  provision  for  paying 
the  benefits  to  the  person  named  in  the  certificate  at  the  death  of 
the  member,  as  then  appears,  leaves  the  power  to  appoint  the  bene- 
ficiary continuous  until  that  event.  The  power  of  appointment  is 
the  one  thing  in  the  contract,  which  is  given  to  the  members,  and 
over  that  power  no  other  person  has  any  control  The  right  of  its 
free  exercise  requires  it«  continuance  until  death.  The  appointment 
by  Barton  of  the  plaintiff,  his  wife,  to  the  benefit,  at  the  time  he  be- 
came a  member,  was  no  bar  to  his  right  to  appoint  another  or  others 
by  a  subsequent  change.  She  was  no  party  tc>  the  contract,  and  ac- 
qxiired  no  vested  right  in  the  benefit  The  contract  was  between 
Barton,  her  husband,  and  the  defendant,  which  on  the  preformance 
of  the  conditions  of  membership,  agreed  to  pay  the  benefit  to  any 
person  whose  name  might  appear  by  his  entry  on  the  record  book 
or  the  face  of  the  certificate  at  his  death.  The  power  of  appoint- 
ment being  free  and  continuous,  no  right  to  the  benefit  could  vent 
in  the  plaintiff  until  it  became  certain  that  her  name  remained  in 
the  certificate  as  beneficiary  at  her  husband's  death.  If  by  the  entry 
of  her  name  as  beneficial  y,  the  plaintiff  acquired  any  interest  what- 
ever in  the  benefit,  it  was  only  a  contingent  interest  which  her 
husband  had  the  power  to  defeat,  and  which  he  has  defeated,  by 
exercising  the  power  of  substitution  in  the  appointment  of  other 
beneficiaries. 
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Chapter  175,  Gen.  Laws,  which  give  the  benefits  of  life  insurance 
to  the  beneficiaries  named  in  the  contract  to  the  exdusion  of  the 
creditors  and  personal  representatiyes  of  the  assured,  does  not  at- 
tempt to  control  or  interpret  contracts  of  insurance,  but  protects 
beneficiaries,  whoever  they  may  be  found  to  be,  and  has  no  applica- 
tion here.  The  plaintiff's,  James  W.  and  Betsey  T.  Barton,  are  en- 
titled to  the  fund.  There  must  be  judgment  for  the  defendants  in 
the  suit  of  Sarah  A.  Barton,  and  for  the  plaintiff's  in  the  suit  of 
James  A.  and  Betsey  T.  Barton.    Judgment  accordingly. 

Smith,  J.,  did  not  sit ;  the  others  concurred 
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SUPREME  COURT  OF  MICHiaA^N. 


BARRY 

vs. 

BOSTON  MARINE  INS.  CO.*j 

A  yacht  was  insured  by  an  agent  who  had  no  authority  to  insure  hulls  under 
a  short  certificate  which  referred  to  an  open  policy.  The  latter  proved  to 
be  a  carffo  blank  filled  in,  and  contained  no  appropriate  language  covering 
a  vessel's  hulL 

Hdd,  That  the  insurance  was  invalid*  the  insured  should  have  examined  his 
contract. 

Smith,  Nimb,  Hoyt  &  Ebwin,  for  Plaintiff. 
Deiano  h  Bunker,  for  Defendant  and  Appellant. 

Campbell,  C.  J. 
Barry  sued  defendant  as  an  insurer  for  the  loss  of  a  steam  yacht 
which  foundered  while  in  tow  of  a  larger  steamboat,  on  a  trip  from 
Muskegon  to  Waukegan,  on  the  night  of  November  7, 1884  The 
defense,  in  chief,  is  a  denial  of  any  authorized  insurance.  The  dec- 
laration itself  involves  somewhat  the  difficulty  relied  on.  It  de- 
clares on  a  short  certificate,  headed  with  the  name  of  the  agency  of 
defendant,  certifying  that  plaintiff  is  ''  insured  under,  said  subject 
to  the  conditions  of  open  policy  No.  2,273  of  the  Boston  Marine 
Insurance  Company,  the  sum  of  five  hundred  dollars  on  the  steam 
yacht,  the     Vane,  towed  behind  the    steam  barge   B,   O.  Ingersoll 

*Deeltion  rendered,  July  16, 1886. 

4 
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from  Muskegon,  Mick,  to  Waukegan,  111.  Loss  payable  to  the  or- 
der of  Thomas  Barry.  This  certificate  to  be  surrendered  on  pay- 
ment of  loss.  Muskegon,  .Mich.,  November  7,  1884.  [Signed] 
George  R.  Lewis  &  Co.,  Agents." 

This  certificate  having  been  set  out,  no  further  reference  is  made 
to  any  policy,  and  the  remainder  is  taken  up  with  recitals  of  loss 
and  proofs.  Defendant  pleaded,  and  subsequently  was  allowed  to 
file  an  affidavit  of  denial,  under  which  the  plaintiff  was  put  to  proof. 
The  evidence  tended  to  show  the  reception  by  Levris  &  Co.  of  five 
dollars  premium,  the  execution  by  them  of  the  certificate,  and  the 
loss  of  the  yacht. 

This  certificate,  standing  by  itself,  has  no  definite  meaning;  and  as 
it  refers  exprescdy  to  a  certain  policy  named,  it  can  only  be  construed 
under  that  policy.  As  declared  on,  it  means  nothing,  as  it  contains 
no  reference  to  the  risks  covered,  nor  to  the  conditions  imposed 
on  both  parties,  nor  to  the  time  of  the  insurance.  No  company 
could  insure  in  such  a  vague  way,  and  no  agent  could  be  presumed 
to  have  any  such  discretionary  authority.  Bead  with  the  policy,  it 
makes  out  such  action  as  was  had,  and  we  shall  not  look  at  the  in- 
ferior and  accidental  questions,  which,  in  our  view,  become  material 
only  in  case  the  main  difficulty  should  disappear. 

Lewis  &  Co.  held  their  authority  under  a  written  commi^on, 
which  gave  them  no  power  to  issue  policies  except  such  as  were 
signed  by  the  president  and  secretary,  and  under  the  rules  and  reg- 
ulations of  the  company,  and  subject  to  its  instructions.  The  rec- 
ord in  this  case  is  bare  of  any  proof  of  broader  authority,  and  it 
contains  nothing  to  warrant  the  inference  that  action  by  the  agent 
beyond  this  was  ever  expressly  or  tacitly  sanctioned.  An  agent  can 
only  bind  a  company  where  he  has  either  real  or  apparent  authority, 
and  in  this  case  there  was  no  apparent  authority  substantially  vary- 
ing from  the  real :  Security  Ins.  Co.  vs.  Fay,  22  Mich.,  467;  Rey- 
nolds vs.  Continental  Ins.  Co.,  36  Mich.,  131;  Hartford  Fire  Ins.  Co. 
vs.  Beynolds,  id.,  602. 

In  the  present  case  it  appeared  that  the  agent  had  never  before 
undertaken,  of  his  own  responsibility,  to  insure  a  vessel's  hull,  but 
that  in  all  such  cases  the  manager  at  Chicago  looked  into  the  matter, 
and  fixed  the  rates,  if  approved.  In  June,  1884,  at  the  request  of  a 
previous  owner,  Mr.  Lewis  applied  to  the  manager  to  learn  whether 
he  would  insure  this  same  yacht,  to  be  sent  from  Muskegon  t#  Che- 
boygan in  a  few  days,  and  mentioning  that  she  was  too  small  to  be 
found  in  Lloyd'a    Nothing  was  said  as  to  towage.    Mr.  White,  the 
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manager,  offered  to  insure  the  trip  risk  at  1  per  cent.  The  testi- 
mony shows — what  we  must  know  judicially— that  Noyember  risks 
are  greater  than  those  in  June.  The  agent  had  no  blanks  for  insur- 
ing hulls  furnished  him  without  approval  He  had  blank  certificates 
for  insuring  cargoes,  but  thej  all  referred  to  an  open  cargo  poHcj, 
which  was  issued  in  his  name,  with  the  usual  conditions  and  terms 
of  cargo  insurance,  and  required  each  risk  to  be  indorsed.  The 
present  certificate  was  on  a  printed  blank  for  the  insurance  of  cargo 
under  deck,  on  board  some  vessel  to  be  named  in  it,  and  referred  to 
the  open  policy  for  the  conditions  The  words,  *'  under  deck,  on 
board  the,"  were  erased  by  the  agent  with  a  pen,  and  in  place  of 
them  he  inserted  ''the  steam  yacht  the  Vane,  towed  behind  the 
steam  barge  E.  G,  Ingersdl"  This  policy  is  headed  "  Inland  open 
cargo,"  insuring  George  B.  Lewis  &  Co.,  as  insured,  ''  on  account  of 
whom  it  may  concern."  It  insures  "all  kinds  of  lawful  goods, 
wares,  merchandise,  and  produce,  laden  on  board  the  good  vessel  or 
vessels,  boat  or  boats,  railroad  or  carriage,  lost  or  not  lost,  at  and 
from  ports  and  places  to  ports  and  places,  on  a  lawful  and  regular 
route  and  voyage,  for  the  several  amounts,  and  at  the  rates  as  hereon 
indorsed,  subject  to  the  conditions  of  this  poHcy,"  etc.  The  risk 
was  to  attach  immediately  on  the  loading,  "  and  so  shall  continue 
and  endure  until  the  same  shall  arrive  and  be  safely  landed  at  the 
port  of  destination,"  etc.  The  risks  and  conditions  are  not  those 
which  are  usual  and  requisite  in  vessel  insurance,  but  refer  through- 
out to  the  carriage  of  goods.  The  risk  is  limited  to  cargo  under 
deck,  unless  otherwise  specifically  provided,  and  deck  cargoes,  when 
insured,  are  made  subject  to  important  differencea  Cargoes  under 
or  on  deck  are  the  only  articles  provided  for. 

There  is  no  rule  of  construction  that  could  include  a  yacht  in 
tow  imder  the  description  of  cargo,  and,  if  insured  at  all,  it  must 
have  been  without  any  limitations.  No  agent  can  be  presumed  to 
have  authority  to  make  such  insurance,  if  he  should  attempt  it. 
But  this  certificate  imdertakes  to  bring  under  the  policy  something 
entirely  foreign  to  its  provisions,  and  cannot  be  sustained.  If  made 
by  a  person  having  unlimited  authority,  it  is  possible  that  an  insur- 
ance might  be  made  to  attach  on  some  terms  to  save  the  contract 
But  this  was  wholly  unauthorized,  and  the  plaintiff,  who  was  bound 
to  look  at  the  policy  which  it  embodied  by  reference,  was  thereby 
notified*  of  its  worthlessness.  The  general  agent  knew  nothing  of 
the  attempt  to  insure  until  he  also  learned  the  loss.  We  find  notb* 
ing  to  show  waiver  or  approval. 
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The  dedaration,  as  already  suggested,  makes  out  a  cause  of  ac- 
tion, for  it  does  not  define  what  sort  of  insurance  was  given,  whether 
fire  or  marine,  nor  on  what  terms  or  conditions:  It  might  have 
been  amended  if  there  was  any  ground  for  it,  but  as  no  cause  of  ac- 
tion was  made  out,  and  no  amendment  could  aid  it»  we  see  no  rea- 
son for  awarding  a  new  trial 

The  judgment  must  be  reversed,  with  costs  of  both  courts. 

The  other  justices  concurred. 
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SUPEEME  CODBT  OP  IOWA, 


Appeal  from  PoUawaUamie  Circuit  Court, 


BAILEY  AND   Othebb 

MUTUAL  BENEFIT  ASS'N.*j 

An  abstract  parporting  to  be  an  abstract  of  all  the  evidence,  two  certificates 
of  the  court  below,  filed  therewith^  showing  that  a  bill  or  exceptions  had 
been  signed,  must  be  sustained  upon  appeal  as  what  it  purports  to  be,  in 
the  absence  of  an  additional  abstract  of  the  appellee. 

A  mutual  insurance  company,  after  demanding,  receiving,  and  retaining,  un- 
til after  the  death  of  a  member,  money  equal  to  the  assessment  due  from 
him,  cannot  claim  that  the  money  was  tftken  by  mistake,  and  that  the 
certificate  is  forfeited. 

An  action  at  law  upon  a  certificate  of  mutual  insurance  cannot  reach  ques- 
tions outside  of  such  certificate,  so  as  to  enable  the  plaintiff  to  recover 
benefits  otherwise  than  as  specified  in  the  certificate. 

Action  to  recover  upon  a  certificate  of  membership  in  the  defend- 
ant company.  There  was  a  trial  to  the  court,  and  judgment  was 
rendered  for  the  plaintifiEl    The  defendant  appeals. 

FuoKiNaEB  BB08.,/ur  AppeUardy  Mutual  Ben.  Ass'n. 

M.  Beulet  and  C.  H.  Scott,  for  Appellees,  Joseph  Bailey  and 
others. 

AnAMS,  C.  J. 

The  plaintiffs  averred  that  they  are  the  legal  heirs  of  Vincent  J. 
Bailey,  deceased;  that  he  died  intestate;  and  that  at  the  time  of  his 
death  his  life  was  insured  in  the  defendant  company  by  a  contract 
by  which  it  agreed  to  pay  his  heirs  ''  the  net  proceeds  of  one  full 
assessment  upon  all  members  in  good  standing  at  the  date  of  his 

•  Opinion  filed,  April  31. 1880.— nom  N,  W.  Reporter, 
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death,  not  to  exceed  $3,000."  The  defendant  pleaded  a  general  de- 
nial, and  also  that  the  contract  of  insurance  had  lapsed  by  non- 
payment of  an  assessment. 

1.  Before  proceeding  to  the  determination  of  the  other  questions 
involyed,  it  is  proper  that  we  should  say  that  the  plaintiff  filed  a 
motion  to  strike  the  evidence  from  the  abstract  because  it  does  not 
appear  that  the  evidence  was  incorporated  in  any  bill  of  exceptions 
properly  signed  by  the  judge.  By  an  amendment  to  the  abstract  the 
defendant  sets  out  two  certificates  made  by  the  trial  judge,  from 
which  it  appears  that  a  bill  of  exceptions  was  signed.  The  abstract 
purports  to  be  an  abstract  of  all  the  evidence,  and,  in  the  absence 
of  an  additional  abstract  of  the  appellee,  we  must  assume  that  the 
evidence  was  made  of  record,  and  that  it  is  before  us. 

2.  As  to  whether  there  was  a  default  by  the  deceased  in  the  pay- 
ment of  an  assessment  we  need  not  determine.  There  was  evidence 
tending  to  show  that  before  the  death  of  the  deceased  the  company 
received  the  amount  of  the  assessment.  The  court  below,  we  may 
presume,  so  found,  and  the  evidence  was  sufficient  to  sustain  the 
finding.  It  is,  to  be  sure,  insisted  by  the  defendant  thr  t  the  money 
was  demanded  and  received  by  mistake,  the  real  intention  being  to 
regard  the  certificate  as  forfeited.  But  we  do  not  think  that  such 
mistake,  if  made,  could  be  regarded  as  material  The  defendant  re- 
ceived and  held  the  money  until  after  the  death  of  the  deceased,  and 
he  had  a  right  to  regard  the  contract  as  in  force  regardless  of  any 
intention  of  the  defendant  to  the  contrary. 

3.  The  contract  called  for  the  net  proceeds  of  an  assessment  not 
to  exceed  $3,000.  The  assessment  contemplated,  it  appears,  is  an 
assessment  made  in  advance  of  the  death  which  gives  rise  to  the  lia- 
bility. Article  14  of  the  articles  of  incorporation  is  as  follows : 
"  The  amount  due  and  payable  under  any  certificate  of  membership 
by  reason  of  death  of  member  named  therein  shall  be  the  net 
amount  collected  on  the  advance  assessment  previous  to  the  death  of 
a  member,  and  received  at  the  principal  office  of  the  association, 
which  amount  shall,  in  no  case,  exceed  $3,000."  There  is  no  pretense 
that  there  is  any  averment  in  the  petition  as  to  what  the  proceeds  of 
an  assessment  were  as  called  for  by  the  certificate,  nor  what  the 
net  amount  of  an  assessment  was  as  provided  in  the  articles  of  in- 
corporation, nor  that  there  was  an  assessment  at  all  The  plaintifiEs, 
indeed,  claim  there  was  no  assessment,  and  their  theory  is  that 
they  are  entitled  to  recover  outside  of  the  terms  of  the  contract,  to 
wit,  the  gross  amount  of  what  an  assessment  would  have  been  if  it 
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had  been  made.  But,  in  our  opinion,  their  position  cannot  be  sos- 
tained.  This  is  a  mutual  association.  It  does  not  appear  that  it 
has  any  funds  with  which  to  pay  claims  except  the  proceeds  of  as- 
sessments. One  assessment,  and  only  one,  can  be  made  to  pay  one 
daim,  and  each  assessment,  when  made  and  collected,  becomes  a 
special  fund,  and  this  fund  is  Virtually  appropriated  in  advance.  In 
the  absence  of  an  assessment  made  for  the  payment  of  the  claim  in 
question,  it  would  be  impossible  to  pay  it  without  using  a  special 
fond,  virtually  otherwise  appropriated,  for  the  payment  of  another 
daim.  If  it  be  true,  as  contended,  that  no  assessment  was  made  to 
pay  the  claim  in  question,  the  plaintiffs,  probably,  are  not  without 
their  remedy.  But  their  remedy  is,  manifestly,  not  an  action  at 
law  to  recover  whafc  would  be  the  amount  of  an  assessment  if  made. 
In  an  action  at  law  upon  the  certificate  the  plaintiffs  must  bring 
themselves  within  the  terms  of  the  certificate.  They  have  not  done 
so,  either  by  the  averments  of  their  petition  or  by  the  evidence  intro- 
duced. They  rely  upon  Neskem  vs.  Northwestern  Endowment 
Ass'n,  30  Minn.,  406;  s.  c,  15  N.  W.  Bep.,  683;  but  the  contract  in 
that  case  appears  to  have  been  materially  different. 
The  judgment  of  the  court  below  must  be  reversed. 

Beck,  J.  (dissenting). 

The  poUcy  obligates  the  defendant  to  pay  to  the  heirs  of  the  as- 
sured ''the  net  proceeds  of  one  full  assessment,  at  schedule  rates, 
upon  all  the  members  in  good  standing  at  the  date  of  said  death  [of 
assured],  to  an  amount  not  to  exceed  $3,000."  Article  14  of  the 
articles  of  incorporation  provides  as  follows :  "  The  amount  due  and 
payable  under  any  certificate  of  membership,  by  reason  of  the  death 
of  the  member  named  therein,  shall  be  the  net  amount  collected  on 
the  advance  assessment  previous  to  the  death  of  a  member,  and 
received  at  the  principal  office  of  said  association,  which  amount 
shall  in  no  case  exceed  $3,000.'^  The  by-laws  of  defendant  contain 
the  following  provisions  : — 

"  Sec.  19.  One  assessment  shall  be  paid  in  advance.  No  assess- 
ment will  be  made  when  the  funds  in  the  treasury  are  suffident  to 
pay  a  matured  claim." 

"  Sec.  21.  Dues  and  assessments  must  be  paid  within  thirty  days 
from  date  of  notice.  If  not  paid  within  the  time  specified,  the  cer- 
tificate will  lapse,  and  all  money  paid  shall  be  declared  forfeit,  and 
the  mutual  obligations  shall  cease." 

The  evidence  shows  that  at  the  date  of  the  death  of  assured  the 
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number  of  members  was  1,386.  The  assessment  was  one  dollar 
upon  each  member.  There  was  exidence  showing  that  each  member 
paid  the  advance  assessment;  yet,  in  the  absence  of  evidence  that 
such  assessment  had  not  been  paid,  it  is  to  be  presumed  that  the 
laws  of  the  association  were  obeyed,  and  that  each  member  paid  his 
assessment  in  advance  of  the  death  of  any  member,  thus  keeping  in 
the  treasury  of  the  defendant  a  sum  equal  to  one  dollar  for  each 
member.  This  presumption  surely  arises,  and  it  was  the  duty  of 
defendant  to  show,  by  proof,  that  the  facts  were  otherwise.  Plaint- 
iff was  not  required  to  add  proof  to  this  presumption.  The  circuit 
court  well  found  that  there  was  in  the  treasury  of  the  defendant 
$1,386,  which  under  the  policy,  it  had  contracted  to  pay  to  tlie  heirs 
of  the  insured.  It  wHl  be  observed  that  this  contract  is  not  condi- 
tional upon  payment  of  assessments  by  the  members.  It  is  abso- 
lute. A  judgment,  therefore,  was  properly  rendered  against 
defendant  for  the  sum  presumed  to  be  realized  frOm  the  assessments. 
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SUPREME   JUDICUL   COUKT  OF   MASSACHUSETTS. 


ELSEY 

ODD  FELLOWS'  MUTUAL  RELIEF  \ 
ASSOCIATION.*      •  / 

The  general  laws  of  MaBsachnsetts  regarding  life  insurance  companies  do  not 
apply  to  benevolent  associations  and  the  funds  of  the  latter  are  not  at« 
tachable  by  creditors. 

The  by-laws  of  such  an  association  provide  that  the  balance  of  a  benefit 
"  shall  be  paid  to  the  person  or  portions  designated  by  the  member  in  his 
application  for  membership  or  last  legal  assignment,  provided  such  pcr-> 
son  or  persons  are  heirs  or  members  of  the  decedent's  family. 

Held,  That  the  word  heirs  mast  be  construed  in  a  limited  sense  as  applying  to 
such  as  were  entitled  to  inherit,  not  such  as  might  under  changed  circuni' 
stances  possibly  inherit. 

Heldy  That  where  the  wife  was  originally  designated,  the  member  could  not 
afterwards  change  to  his  mother,  who  was  not  dependent  on  him,  bat  lived 
separately  with  her  husband. 

Bill  in  equity  by  Oeorge  Elsey,  a  member  of  the  Odd  Fellows' 
Mutual  BeUef  Aesoeiiition  of  Comxecticut  Biver  Valley,  and  by  Ad^ 
die  R  Wetmore,  the  widow  of  a  deceased  member,  to  restrain  the 
payment  of  a  benefit  in  said  association  to  Abigail  C«  Wetmore,  the 
mother  of  the  said  deceased  member* 

A,  M.  CoFELAND,  for  Plaintiffs, 

E  H.  Lathbop,  for  Defendants, 

iloBfroSf  C.  J. 

The  defendant  is  an  association,  orgoDized  under  the  statute  of 
1874,  chapter  375.  This  statute  was  amended  by  the  statute  of 
1877,  chapter  204,  and  the  two  statutes  have  been  continued  and  re^ 
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enacted  in  chapter  115  of  the  Public  Statutes  The  statutes  pro- 
vide that  such  associations  may  '^  for  the  purpose  of  assisting  the 
widows,  orphans,  or  other  dependents  of  deceased  members,  provide 
in  their  by-laws  for  the  payment  by  each  member  of  a  fixed  sum,  to 
be  held  by  such  associations,  until  the  death  of  a  member  occurs* 
then  to  be  forthwith  paid  to  the  person  or  persons  entitled  thereto, 
and  such  fund  so  held  shall  not  be  liable  to  attachment  by  trustee  or 
other  process/* 

It  authorizes  an  association  of  a  peculiar  character.  Its  object  is 
to  enable  a  man  to  lay  aside  a  portion  of  his  income  or  property,  in 
the  nature  of  an  insurance  upon  his  life,  to  be  applied  at  his  death 
to  the  use  of  his  widow,  orphans,  or  other  persons  dependent  upon 
him.  But  the  provisions  of  the  general  laws  relating  to  life  insur- 
ance companies  do  not  appl^  to  the  association;  the  fund  held  by  it 
is  not  attachable  by  the  creditors  of  the  member,  and  by  dear  impli- 
cation of  the  statute,  after  he  has  set  it  aside,  he  loses  the  absolute 
control  over  it  which  he  has  over  his  other  property;  he  cannot  as- 
sign it  and  divert  it  from  the  class  of  beneficiaries  described  in  the 
statute,  and  direct  its  disposition  to  other  persons  outside  of  that 
class. 

It  was  clearly  the  intention  of  the  defendant  corporation  to  con- 
duct its  business  under  the  avthority  of  these  statutes,  though  the 
agreement  of  association  and  the  by-laws  do  not  follow  the  exact 
words  of  the  statutes.  The  corporation  is  formed  "  for  the  purpose 
of  defraying  the  expenses  of  the  sickness  and  burial  of  its  members 
and  rendering  pecuniary  aid  to  the  families  of  deceased  members  or 
to  their  heirs."  And  the  by-laws  provide  that  the  benefit  a  member 
is  entitled  to  at  his  death  shall  be  applied  to  the  payment  of  the  ex- 
penses of  his  last  sickness  and  funeral,  if  not  otherwise  paid,  and 
"  the  balance  shaU  be  paid  to  the  person  or  persons  designated  by 
the  member  in  his  application  for  membership,  or  last  legal  assign- 
ment, provided  such  person  or  persons  are  heirs  or  members  of  the 
decedent's  family."  But  the  by-laws  should  be  construed  with  ref 
erence  to  the  statute,  and  if  practicable,  such  a  meaning  should  be 
given  to  them  as  will  make  the  two  consistent,  for  it  is  not  to  be  as- 
sumed that  the  by-laws  are  intended  to  go  beyond  the  scope  of  the 
statute,  and  thus  violate  its  provisions.  The  two  descriptions  of  the 
class  of  beneficiaries  in  the  statute  and  in  the  by-laws  would  ordina- 
rily include  the  same  persons  if  the  words  "heirs  "  in  the  by-laws  is 
construed  in  its  natural  sense  as  meaning  those  who,  at  the  time  of 
the  designation,  would  be  the  heirs  or  distributees  of  the  member. 
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But,  if  the  word  ''  heirs  "  is  given  a  broader  coosfxaction  and  held 
to  mean  any  one  who  might  under  any  circumstances  be  or  become 
an  heir  of  the  member,  it  would  greatly  enlarge  his  power  to  dispose 
of  the  fund  and  enable  him  to  assign  it  to  persons  not  within  the 
contemplation  of  the  statute,  as  beneficiaries.  Without  deciding 
whether  the  word  ''  heirs,"  as  it  applies  only  to  personal  estate,  may 
not  be  held  to  mean  distributees,  we  are  of  opinion  that  it  is  used  in 
the  by-laws,  in  its  limited  sense,  to  designate  such  persons  as  would 
be  the  legal  heirs  or  distributees  of  the  member  at  the  time  of  appli- 
cation or  designation.  This  view  is  sustained  by  the  fact  that  in  the 
fourth  clause  of  the  same  section  the  same  words  are  used  in  this 
sense,  it  being  provided  that  "  if  the  designator  leave  no  widow  or 
children  or  assignee,  then  it  shall  be  payable  to  his  heirs." 

In  the  case  at  bar,  Davis  L.  Wetmore,  in  his  application  for  mem- 
bership, designated  his  wife,  Addie  E.  Wetmore,  as  the  person  to 
whom  the  benefit  was  to  be  paid  upon  his  death.  At  a  later  day  he 
attempted  to  change  the  designation  fi*om  his  wife  to  his  mother, 
Abigail  C.  Wetmore.  It  is  agreed  that  his  mother  was  not  living 
with  him,  but  with  her  husband  in  another  town  and  county.  It  is 
not  suggested  that  she  was  dependent  upon  him.  She  was  not  of 
those  who  would  be  his  heirs  and  she  was  not  one  of  the  members 
of  the  decedent's  family  within  the  meaning  of  the  by-law.  To  give 
the  word  "  family  *'  the  broad  construction  claimed  by  the  defendant 
would  make  the  by-law  overreach  the  scope  of  the  statute  and  vio- 
late its  spirit  and  purpose. 

It  follows  that  the  attempted  designation  to  the  mother  of  the  de- 
ceased member  was  illegal  and  invalid,  and  we  need  not  discuss  the 
question  whether  it  was  sufficiently  assented  to  by  the  directors  of 
the  defendant  corporation. 

As  the  assignment  to  the  mother  was  invaUd,  we  think  the  original 
designation  to  the  vnfe  remained  in  force.  We  can  see  no  reason  to 
suppose  that  the  later  assignment  was  intended  to  operate  as  a  revo- 
cation of  the  designation  to  the  wife,  unless  it  took  effect  as  a  des- 
ignation to  the  mother. 

The  scheme  of  the  by-law  is  that  the  beneficiary  shall  be  desig- 
nated by  the  member  in  his  application  for  membership,  and  the 
benefit  shall  be  paid  to  such  beneficiary,  unless  there  is  a  subse- 
quent legal  assignment;  they  make  no  provision  for  revoking  a  des- 
ignation, except  by  a  legal  assignment  to  some  other  person,  assented 
to  by  the  directors. 
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We  cannot  presume  that  the  deceased  member  intended  his  as- 
signment to  operate  as  a  revocation  of  the  previous  designation,  in 
the  event  of  its  invalidity,  as  an  assignment  to  his  mother,  and 
there  is  no  assent  of  the  directors  to  any  such  revocation. 

We  are,  therefore,  of  opinion  that  the  plaintiff,  Addie  E.  Wetmoro 
is  entitled  to  a  decree  that  the  fund  in  question  shall  be  paid  to  her. 
The  plaintiff  Elsey  has  no  interest  in  the  fund,  and  cannot  maintain 
this  bilL    As  to  him  the  bill  must  be  dismissed. 

Decree  accordingly. 
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WILLIAM  W.  HOLMAN 

V.i, 

CONTINENTAL   LIFE    INSURANCE   COMPANY. 

The  policy  |)rovide(l  that  by  the  failure  to  pay  any  notes  given  for  preminras. 
all  liability  for  the  sum  insured  should  cease  "except  as  hereinafter  pro- 
vided ;"  also,  that  in  case  of  default  in  paying  any  premium  when  due 
the  'ompany  would  convert  the  policy  iuto  a  paid-up  policy  for  as  many 
tenths  as  there  have  been  complete  annual  premiums  paid.  Default  ^yas 
made  and  an  indorsement  was  made  on  this  policy  that  it  was  binding  for 
a  commuted  amount  subject  to  its  terms.     The  policy  further  provided 

VOL.  XV.-51. 
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that  upon  failure  to  pay  iuterest  when  due  on  premium  notes,  the  policj 
should  cease  and  the  company  should  not  be  liable  for  the  payment  of  the 
sum  insured,  or  any  part  thereof. 
//eW,  That  failure  to  pay  the  interest  when  due  worked  an  entire  forfeiture. 

H.  B.  Freeman,  for  the  Plaihliff. 
T,  M.  Maltbie,  for  the  Defendant. 

LOOMIS  J. 

The  complaint  seeks  to  recover  the  amount  due  under  a  so- 
called  "  paid-up  policy  of  insurance  on  the  life  of  William  W.  Hol- 
man  for  the  benefit  of  his  wile.  The  demurrer  to  the  defendant's 
answer  raises  the  question  whether  the  defense  therein  set  forth  is 
sufficient  in  law  to  prevent  a  recovery  by  the  plaintiff,  and  this 
depends  entirely  upon  the  contract  of  the  partiea  By  the  terms 
of  the  contract  as  originally  made,  the  defendant  was  to  receive  an 
annual  premium  of  one  hundred  and  eight  and  ^^  dollars  during 
the  continuance  of  the  policy  for  the  term  of  ten  years,  payable,  as 
appears  from  the  margin,  partly  in  cash  and  partly  by  note.  At 
the  end  of  twelve  years,  or  upon  the  previous  death  of  the  insured; 
the  defendant  was  to  pay  one  thousand  dollars,  deducting  there- 
from all  indebtedness  to  the  said  company  on  account  of  this  policy, 
if  any,  then  existing,"  subject  to  sundry  express  conditions  and 
agreements  mentioned  in  said  policy,  the  third  and  fourth  of  which 
only  are  involved  in  this  case.  ''  Third.  If  the  said  assured  shall 
not  pay  the  said  annual  premiums  on  or  before  noon  of  the  several 
davs  hereinbefore  mentioned  for  the  payment  of  the  same,  and  the 
interest  annually  in  advance  on  any  outstanding  premium  notes 
which  maybe  given  for  any  portion  thereof,  or  shall  not  pay,  at 
maturity,  any  notes  or  obligations  given  for  the  cash  portion  of  any 
premium  or  part  thereof — ^then,  and  in  every  such  case,  this  policy 
shall  cease  and  determine,  and  said  company  shall  not  be  liable  for 
the  payment  of  the  sum  insured  or  any  part  thereof,  except  as  here- 
inafter provided." 

"  Fourth.  That  if,  after  the  receipt  by  the  company  of  two  or 
more  annual  premiums  upon  this  policy,  default  shall  be  made  in 
the  payment  of  any  subsequent  premium  when  due,  then,  notwith- 
•standing  such  default,  this  company  will  convert  this  policy  into  a 
"  paid-up "  policy  for  as  many  tenth  parts  of  the  sum  originally 
insured  as  there  shall  have  been  complete  annual  premiums  paid 
when  such  default  shall  be  made;  provided  that  this  policy  shall  be 
transmitted  to  and  received  by  this  company,  and  application  made 
for  such  conversion  within  one  year  after  such  default." 
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The  defendaot's  answer,  after  admitting  the  issuing  of  the  policy, 
its  terms,  and  demand,  and  refusal  to  pay,  etc.,  as  alleged  in  tHe 
complaint,  further  alleged  that — 

"  2.  On  the  first  day  of  April,  1874,  the  plaintiff  had  paid  to  the 
defendant  in  cash  a  portion  of  two  annual  premiums,  and  had  given 
to  the  defendant  premium  notes  for  the  remaining  portion  of  -  said 
premiums,  which  notes  were  then  and  are  now  outstanding  and 
unpaid.  3.  Thereafter  the  plaintiff  made  default  in  the  payment  of 
premiums,  and  transmitted  said  policy  to  the  defendant,  and  with 
his  wife,  Bebecca  J.  Holman,  apphed  to  the  defendant  to  adjust  the 
insurance  under  said  policy,  according  to  the  stipulations  thereof, 
by  reducing  the  amount  thereof  to  $200;  and  in  said  application 
agreed  to  pay  the  defendant  annually  in  advance  the  interest  on 
all  outstanding  notes  given  in  part  payment  of  annual  premiums. 
4.  Thereupon  the  defendant  made  the  following  indorsement  upon 
said  policy  of  insurance:  "This  policy  having  lapsed  after  two  an- 
nual payments,  is  hereby  recognized  as  binding  upon  the  company 
for  two- tenths  thereof,  or  $200,  subject  to  the  terms  and  conditions 
expressed  in  this  policy  and  in  the  quit-claim  to  this  company, 
bearing  even  date  with  this  entry,"  and  returned  said  policy  to  the 
plaintiff,  who  accepted  the  same. 

**  5.  Thereafter  the  plaintiff  paid  the  interest  on  said  outstanding 
premium  notes  annually  in  advance  until  the  year  1876,  when  he 
ceased  to  pay  the  same,  and  has  not  since  paid  the  same. 

"  6.  Said  policy  provided  that  if  the  assured  should  not  pay  the 
interest  annually,  in  advance,  on  any  outstanding  premium  notes 
given  for  any  portion  of  the  annual  premiums  on  said  policy,  then 
said  policy  should  cease  and  determine,  and  said  company  should  not 
be  liable  for  the  payment  of  the  sum  insured,  or  any  part  thereof. 

"  7.  By  reason  of  the  failure  and  neglect  of  the  plaintiff  to  pay  the 
interest  annually,  in  advance,  on  said  outstanding  premium  notes 
in  the  year  1876,  and  thereafter,  said  policy  of  insurance  has  ceased 
and  determined,  and  the  defendant  is  not  liable  for  the  paymeivt  of 
the  sum  insured,  or  any  part  thereof." 

The  plaintiff's  reply  was  as  follows:  "  The  plaintiff  demurs  to  the 
answer  of  the  defendant,  as  the  facts  therein  stated  are  insufficient 
in  the  law,  because  the  '  paid-up '  poHcy  upon  which  complaint  is 
brought  was  non-forfeiting  by  its  terms,  and  contained  no  provision 
that  the  failure  to  pay  interest  on  the  outstanding  premium  notes 
should  work  a  forfeiture  of  said  paid-up  policy  and  the  same  is  no- 
where in  said  answer." 
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The  special  ground  of  this  demurrer  presents  the  precise  question 
involTed  in  the  case,  viz.:  Does  the  "  paid-up  "  policy  contain  a  pro- 
vision that  the  failure  to  pay  interest  on  the  outstanding  premium 
notes  shall  work  a  forfeiture  of  the  policy  ? 

This  question  is  different  from  the  one  considerably  discussed  in 
other  jurisdictions,  viz.:  What  will  entitle  the  insured  to  a  paid-up 
policy,  and  what  provisions  as  to  forfeiture  should  it  contain?  The 
parties  have  settled  these  questions  themselves  by  giving  and  ac- 
cepting the  reduced  insurance,  and  if  the  policy  thus  accepted  con- 
tains a  provision  whereby  the  failure  to  pay  interest  will  make  it 
void,  then  the  plaintiff  by  his  pleadings  impUedly  admits  that  he 
has  no  case,  even  though  he  would  have  been  entitled  to  a  different 
pohcy  under  the  original  contract. 

The  new  contract,  whereby  the  insurance  was  reduced  to  two 
hundred  dollars,  states  that  the  company  recognize  the  policy  bind- 
ing for  that  sum,  *^  subject  to  the  terms  and  conditions  expressed  in 
this  policy,  and  in  the  quit-claim  to  this  company  bearing  even  date 
with  this  entry.''  This  in  effect,  is  the  same  thing  as  a  new  policy 
containing  the  terms  and  conditions  of  the  old  one  as  far  as  apphca- 
ble.  Now,  among  the  conditions  is  the  clear  stipulation  that  ''  if 
the  assured  shall  not  pay  *  *  *  the  interest  annually  in  advance  on 
any  ^outstanding  premium  notes  *  *  *  this  policy  shall  cease  and 
determine,"  etc.  In  what  manner  did  this  provision  become  elim- 
inated from  the  paid-up  policy  ? 

It  cannot  be  claimed  to  be  inapplicable,  because  there  is  a  sub- 
sisting obligation  to  pay  this  interest  annually  in  advance  recognized 
not  only  in  the  original  policy,  but  in  the  quit-claim  whereby  the 
plaintiff  and  his  wife  wh^^n  they  applied  for  the  reduced  insurance 
made  a  fresh  promise  and  agreement  to  pay  this  interest,  and  this 
quit-claim  is  referred  to  and  made  part  of  the  new  contract,  and  the 
promise  on  the  part  of  the  company  is  made  subject  to  it  as  a 
condition. 

But  a  specious  argument  always  urged  against  this  view  by  coun- 
sel for  the  insured,  and  sometimes  sanctioned  by  courts,  is  founded 
upon  what  is  called  the  absurd  paradox  of  forfeiting  a  non-forfeita- 
ble  policy.  The  name,  non-forfeiting,  has  undoubtedly  been  some- 
times used  to  mislead  applicants  for  insurance,  and  some  of  the  cases 
refer  to  the  fact  that  agents  for  insurance  companies  have  made 
declarations,  and  issued  circulars,  to  the  effect  that  after  the  pay- 
ment of  two  annual  premiums  the  policy  wovild  be  binding  on  the 
company  without  any  farther  attention  on  the  part  of  the  holder. 
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But  no  such  fact  appears  in  this  case  and  upon  the  admitted  facts 
it  is  certain  that  the  insured  was  not  misled,  for  he  voluntarily 
offered  to  pay  and  did  actually  pay  interest  annually  in  adyance  on 
the  paid-up  policy  until  the  year  1876.  It  is  manifest  that  both 
parties  at  the  time,  and  for  seyeral  years  subsequently,  construed  the 
contract  alike.  There  was  no  trap  therefore  into  which  the  plaintiff 
was  unwarily  led. 

But  courts  need  not  be  misled  by  mere  appeals  to  prejudice. 
The  contract  is  not  to  be  construed  by  its  mere  label,  but  by  its 
written  terms,  and  upon  referring  to  these  we  see  at  once  that  the 
policy  is  non-forfeitable  only  to  a  very  limited  extent.  No  one  has 
ever  claimed  that  it  extends  beyond  the  payment  of  an  annual  pre- 
mium and  interest,  and  even  in  these  respects  it  is  non-forfeitable 
only  at  the  option  of  they  holder  who  must  transmit  the  policy  to  the 
company,  and  make  application  for  its  conversion  into  a  paid-up 
policy  within  one  year  after  default.  But  a  glance  at  the  policy  will 
show  that  even  after  the  conversion'^the  insured  can  have  no  security 
against  forfeiture  except  by  observing  the  conditions.  If,  without 
the  consent  of  the  company,  he  travels  outside  of  the  prescribed 
limits  mentioned,  if  he  engages  in  certain  specified  hazardous 
occupations,  if  he  becomes  intemperate  or  addicted  to  vice  of  any 
kind  to  the  extent  of  permanent  impairment  of  his  health,  if  he  is 
convicted  of  felony,  if  he  dies  by  his  own  voluntary  act,  or  in  conse- 
quence of  a  duel  or  under  the  sentence  of  the  law,  the  paid-up, 
non-forfeitable  policy  could  not  for  a  moment  avail,  but  would 
thereby  become  null  and  void. 

A^y  argument  therefore  founded  merely  upon  the  use  of  the  term 
"  non-forfeitable  "  is  of  little  weight.  We  must,  as  in  all  other  cases, 
construe  the  contract  by  the  language  used  in  it.  In  this  case  the 
question  is  confined  to  the  language  of  the  saving  clause,  which  is  the 
fourth.  Does  that  save  the  insured  from  the  consequences  of  a  fail- 
ure to  pay  interest  the  same  as  it  does  in  the  case  of  failure  to  pay 
future  annual  premiums  ?  The  third  clause,  which  it  is  indispensa- 
ble to  consider  in  this  connection,  clearly  specifies  two  distinct 
defaults,  either  of  which  will  forfeit  the  poKcy:  first,  failure  to  pay 
the  annual  premiums  when  due;  and  second,  failure  to  pay  interest 
in  advance  on  outstanding  premium  notes.  So  far,  the  meaning 
cannot  be  mistaken.  Now,  how  does  the  saving  clause  which  fol- 
lows affect  the  question?  It  only  relieves  the  insured  (after  the 
payment  of  two  or  more  annual  premiums)  from  one  of  those  de- 
faults, "  the  payment  of  any  subsequent  premium  when  due."    Not 
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a  word  is  said  about  interest.  The  saving  clause  there  is  not  co- 
extensive in  its  operation  with  the  preceding  forfeiture  clause,  as  it 
should  be  to  justify  the  plaintiffs  construction.  It  is  not  easy  to 
conceive  why  the  parties  having  clearly  in  mind  the  distinction 
between  the  two  causes  of  forfeiture  mentioned  in  the  third  clause, 
should  in  the  next,  in  terms,  confine  the  relief  to  one  only  if  they 
intended  to  place  both  on  the  same  ground.  To  accept  the  plaintiff's 
view  would  be  for  the  court,  virtually,  to  insert  what  the  parties 
omitted.  If  it  be  suggested  that  the  distinction  between  interest 
and  premium  notes  was  unnecessary,  the  answer  is  twofold.  In 
the  first  place  the  parties  have  made  such  a  distinction  and  pre- 
sumably had  it  in  mind  all  through,  and  in  the  second  place  the 
distinction  is  well  founded,  for  the  interest  contract  is  not  a  mere 
incident  of  the  note,  but  distinct  from  it;  it  is  payable  in  advance 
at  the  beginning  of  each  year  without  reference  to  the  time  when 
the  notes  became  due,  and  herein  is  a  distinction  of  some  impor- 
tance between  the  case  at  bar  and  some  of  the  cases  from  other 
jurisdictions  where  the  premium  note  was  payable  at  a  future  day 
with  interest  without  separate  contract  as  to  the  latter.  In  such 
case  the  interest  being  a  mere  incident  of  the  note  could  not  be 
separately  recovered,  and  there  would  be  some  reason  for  holding 
that  if  the  note  was  to  be  paid  only  by  deducting  it  from  the  policy 
upon  its  final  adjustment  the  interest  also  must  follow  the  same 
course,  for  it  must  follow  the  note. 

But  is  the  distinction  which  we  have  assumed  the  policy  in  ques- 
tion makes,  reasonable  and  just?  The  requirement  to  pay  interest 
annually  is  indispensable  to  the  success  of  this  system  of  insurance, 
where  credit  is  given.  The  annual  premium  for  the  risk  here  was 
$108^^.  The  policy  was  a  participating  one  under  which  the 
insured  was  to  receive  his  fair  proportion  of  dividends.  The  com- 
pany could  not  treat  this  matter  as  entirely  isolated  from  all  other 
policies.  Some  stable  basis  must  be  found  upon  which  an  intelli- 
gent estimate  could  be  made  of  the  company's  ability  to  pay  losses, 
expenses,  and  dividends.  Such  basis  can  only  be  founded  in  the 
assumption  that  the  company  will  certainly  receive  the  annual  pre- 
mium in  money  or  a  fair  equivalent  in  the  way  of  annual  interest.. 
The  reception  of  the  nole  payable  at  a  future  day  cannot  possibly  be 
the  same  thing  as  payment  in  money,  unless  interest  is  paid  on  the 
credit  annually.  The  rehef  from  forfeiture  provided  for  in  the 
policy  is  based  upon  the  equitable  idea  that  the  reduced  policy  rep- 
resents the  proportionate  amount  of  insurance  fully  paid  for  upon  a 
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cash  basis.  If  the  insure^  wishes  to  be  secure  from  forfeiture  he 
may  pay  the  annual  premiums  in  money.  If  he  insists  on  a  credit 
he  may  take  a  reduced  policy  which  exempts  him  from  the  payment 
of  future  annual  premiums,  but  he  is  still  subject  to  the  rigorous 
condition  to  pay  interest  or  lose  the  benefit  of  his  policy. 

In  support  of  these  yiews  we  cite  sundry  cases  from  other 
jurisdictions. 

The  case  of  Knickerbocker  Life  Insurance  Co.  vs.  Dietz  (52  Md., 
16,  decided  in  April,  ]879)  is  very  strong  for  the  defendant.  The 
original  policy,  in  substance,  was  the  same  in  every  respect  as  the 
oni  uni)r  coasideraVoi.  It  wa^  dated  Miy  5,  18  jS,  and  under  it 
the  insured  paid  premiums  in  cash  and  notes  up  to  May  5th,  1873, 
when  he  surrendered  the  poHcy  and  obtained  a  new  one  for  five- 
tenths  of  the  amount  originaDy  insured.  The  second  policy  stated 
that  it  was  issued  in  consideration  of  the  surrender  of  the  previous 
one  and  accepted  by  the  insured  upon  the  express  condition  and 
agreement  that  if  the  interest  should  not  be  paid  on  or  before  the 
day  named  the  policy  should  be  null  and  void.  The  interest  was 
not  paid  on  the  5th  of  May,  1874,  and  the  pohcy  was  canceled  by 
the  company.  Soon  after  this  the  insured  tendered  the  interest 
due,  but  the  company  refused  to  receive  it. 

The  questions  arose  under  a  bill  in  equity  alleging  that  no  interest 
was  required  to  be  paid  May  5th,  that  the  clause  that  made  the 
new  policy  void  on  non-payment  of  interest  Wf  s  inconsistent  with 
the  true  meaning  of  the  contract;  that  the  stipulation  as  to  for- 
feiture was  in  the  nature  of  a  penalty,  against  which  a  court  of 
equity  should  relieve,  and  praying  for  such  construction  of  the  con-, 
tract  and  for  a  decree  for  the  payment  of  the  amount  of  the  policy, 
less  the  notes  and  interest.  It  will  be  seen  that  the  position  of  the  * 
case  before  a  court  of  equity  was  more  favorable  for  the  claimant 
than  in  the  present  case,  but  the  court  held  there  was  no  relief. 
Grason  J.,  in  delivering  the  opinion  of  the  court  said :  "  The  theory 
on  which  the  amount  of  the  premium  is  fixed  *  *  *  is  that  assum- 
ing that  a  man  of  a  given  age  has  a  prospect  of  hving  a  certain  num- 
ber of  years,  as  shown  by  experience  and  observation,  the  premium 
charged  is  such  a  sum  as,  invested  annually  at  a  certain  rate  of  inter- 
est and  compounded,  will,  at  the  expiration  of  that  time,  amount  to 
enough  to  pay  the  policy  and  cover  the  expense  of  the  company. 
To  accomplish  this  result  the  premium  must  be  punctually  paid  and 
invested,  and  the  interest  re-invested  at  the  assumed  rate.  Other- 
wise the  ability  of  the  company  to  pay  the  policy,  instead  of  being 
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a  matter  of  reasonable  certaintj,  becomes  a  mere  matter  of  chance, 
the  biismess  of  life  insurance  ceases  to  haye  any  scientific  or 
accurate  basis,  and  a  policy  of  insurance  becomes  a  mere  wi^er  on 
the  life  of  its  holder.  The  prompt  payment  of  interest  on  premium 
notes  is  as  necessary  to  the  successful  working  of  an  insurance  com- 
pany, as  well  as  to  the  security  of  the  insured,  as  are  the  payment  of 
the  premium  notes  themselyes.  If  one  policy  holder  can  fail  to  pay 
his  interest)  any  number  of  them  may  do  the  same^  and  the  ruin  of 
the  company  would  be  the  inevitable  result  The  time  for  the  pay- 
ment of  interest  on  premium  notes  is  of  the  essence  of  contracts  of 
insurance." 

The  case  of  Knickerbocker  Insurance  Co.  vs.  Harlan  (66  Miss., 
512;  decided  in  January,  1879)  was  an  action  on  a  paid-up  policy 
which  recited  that  it  was  issued  in  consideration  of  the  surrender 
of  the  original  policy  (the  provisions  of  which  were  similar  to  that 
in  the  case  at  bar)  and  which  stipulated  that  if  the  interest  on  the 
premium  note  was  not  paid  before  a  specified  day  the  policy  should 
be  null  and  void,  etc 

The  company  pleaded  the  forfeiture  of  the  paid-up  policy  by  rea- 
son of  the  non-payment  of  interest  To  which  plea  the  plaintiff  de- 
murred, precisely  as  in  the  case  at  bar.  The  court  below  sustained 
the  demurrer  upon  precisely  the  same  arguments  as  are  urged  in  be- 
half of  the  plaintiff  in  the  present  case ;  but  the  judgment  was  re- 
versed in  the  supreme  court  mainly  upon  the  ground  that  under  a 
proper  construction  of  the  new  policy  the  right  to  recover  the  sum 
assured  by  it  was  to  be  earned  only  by  the  prompt  payment  in  future 
of  the  interest  on  the  premium  note,  and  that  it  made  no  difference 
that  the  amount  of  the  note  was  already  due  the  company  on  the  old 
policy. 

In  Alabama  Gold  Life  Insurance  Co.  vs.  Thomas  (74  Ala.,  578,  de- 
cided in  December,  1883)  the  action  was  upon  a  paid-up  policy  as 
contained  in  an  indorscDTeiit  upon  the  original  policy,  the  terms  of 
which  were  as  follows  :  "In  consideration  of  the  payment  on  the 
within  policy  of  four  annual  premiums,  less  note  for  $169.20,  given 
for  balance  due  on  premium  loans  to  November  11,  1872,  said  poHcy 
is  entitled  at  maturity  to  a  paid-up  value  of  four  tenths  of'  the  sum 
insured,  subject  to  deduction  of  note  above  described,  interest  upon 
which  is  payable  annually  in  advance."  It  was  held  that  the  indorse- 
ment was  to  be  construed  together  with  the  original  policy  as  con- 
stituting one  contract,  and  that  thereby  the  parties  made  a  clear 
agreement  that  the  policy  should  be  void  in  the  event  of  the  failure 
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to  pay  interest.  It  was  held  as  in  the  Maryland  case  before  cited, 
that  "  the  payment  of  interest  was  of  the  essence  of  the  contract; 
that  the  calculations  of  insurance  actuaries  fixing  the  rates  of  insur- 
ance are  based  on  the  theory  of  prompt  payment,  so  as  to  afford  op- 
portunity for  such  re-investment  as  to  reap  the  fruits  of  compound 
interest  upon  the  company's  moneyed  capital"  Insurance  Co.  vs. 
Bobinson  (40  Ohio  St.,  270)  was  an  action  based  on  the  refusal  of 
the  company  to  grant  an  application  for  a  paid-up  policy  pursuant  to 
the  provisions  of  a  policy  containing  provisions  identical  with  the 
one  at  bar,  so  that  this  case  presents  the  question  as  to  the  rights  of 
the  parties  under  a  non-forfeiting  pohcy  like  the  one  in  this  case 
prior  to  the  indorsement  made  upon  it  The  default  on  the  part  of 
the  insured  was  simply  as  to  interest  on  the  premium  notes.  He 
had  paid  previously  four  annual  premiums,  part  in  cash  and  part  by 
note  in  the  manner  provided.  Granger,  C.  J.,  in  delivering  the 
opinion  of  the  court  said :  ''  The  '  third '  condition  before  us  is  plain. 
It  clearly  states  that  upon  a  failure  to  pay  the  interest  in  advance  the 
policy  should  be  void.  The '  fifth '  adds  that  in  such  case  all  payments 
thereon  and  all  dividends  and  credits  accruing  therefrom  shall  be 
forfeited  to  the  company.'  But  the  insured  claims  that  the  '  fourth ' 
condition  modifies  the  '  third.'  This  fourth  condition  makes  no  ref- 
erence to  interest,  either  expressly  or  by  reasonable  implication. 
Having  failed  to  pay  the  interest  due  on  four  notes,  he  in  effect  was 
in  default  for  a  part  of  each  of  four  annual  premiums,  besides  the 
one  that  became  due  on  March  7,  1875.  This  interest  formed  no 
part  of  the  annual  premium  due  on  that  day.  Its  punctual  payment 
was  necessary  to  complete  the  payment  of  the  premiums  due  in  the 
four  preceding  years."  *  *  *  "  We  are  unwilling  to  so  construe 
a  stipulation  worded  so  plainly,  and  with  such  evident  care  as  to 
make  of  no  moment  a  default  which  the  third  condition  declaied  of 
enough  importance  to  destroy  the  Hfe  of  the  policy." 

In  Attorney-General  vs.  North  America  Life  lus.  Co.  (82  N.  Y., 
172,  decided  in  September,  1880)  the  question  arose  in  reviewing  the 
decision  of  a  referee  appointed  to  adjust  the  claims  against  an  in- 
solvent life  insurance  company  in  the  hands  of  a  receiver.  It  ap- 
peared that  in  lieu  of  certain  policies  upon  which  notes  had  been 
given  for  part  payment  of  annual  premiums,  paid-up  poHcies  had 
been  issued  containing  a  provision  that  in  case  the  interest  should 
not  be  paid  as  agreed,  the  policies  should  become  void.  Where 
there  was  such  default  in  the  payment  of  interest  the  referee  re- 
jected the  claims  and  the  court  of  appeals  unanimously  sustained 
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the  ruling.  Earl,  J.,  in  delivering  the  opinion,  in  answer  to  the 
claim  that  the  condition  relied  upon  bj  the  insurance  company  was 
unconscionable,  and  that  a  case  of  forfeiture  was  presented  against 
which  a  court  of  equity  should  relieve,  said,  among  other  things  : 
"  It  was  a  contract  between  the  parties  that  these  policies  should  be 
carried  only  so  long  as  interest  should  be  promptly  paid  upon  the 
notes;  and  if  not  paid,  that  the  company  should  cease  to  be  liable. 

*  *  *  The  provision  is  not  an  unusual  one.  *  *  *  Here  was 
an  insurance  company  doing  business  throughout  the  country. 
Prompt  payment  of  its  obligations  was  deemed  important  to  it.  If 
premiums  to  such  an  insurance  company  are  not  promptly  paid,  it 
may  be  agreed  that  the  policy  may  be  forfeited.  ,  If  notes  be  taken 
for  premiums,  payable  at  a  definite  time,  the  policy  may  be  avoided 
for  non-payment  If  notes  be  taken  which  are  to  run  to  maturity  of 
the  policy  and  then  be  adjusted,  the  policy  may  be  avoided  for  non- 
payment of  the  interest.  All  these  cases  stand  upon  the  same  foot- 
ing, and  a  court  of  equity  can,  upon  principle,  no  more  relieve 
against  a  forfeiture  in  one  of  them  than  in  either  of  the  others. 
The  case  of  the  claimants  may  be  treated  as  if  the  interest  repre- 
sented premiums  to  be  paid   during  the  running  of  the  poUcies. 

*  *  *  There  is  much  authority  sustaining  the  decision  of  the 
referee  :  Anderson  vs.  St.  Louis  Mut.  L.  Ins.  Co.,  5  Bigelow,  527; 
Martin  vs.  iEtna  Life  Ins.  Co.,  id.,  514;  Patch  vs.  Phoenix  Mut  Life 
Ins.  Co.,  44  Vt.,  481 ;  Knickerbocker  Life  Ins.  Co.  vs.  Harlan,  8  Ins. 
L.  J.,  349;  Nettleton  vs.  St  Louis  Life  Ins.  Co.,  6  id.,  426;  Smith  vs. 
St  Louis  Mut  Life  Ins.  Co.,  2  Tenn.,  Ch.,  742."  Patch  and  Wife  vs. 
Phoenix  Mut  Life  Ins.  Co.  (44  Vt,  481,  decided  in  1872)  was  an  ac- 
tion of  assumpsit  upon  a  paid-up  poHcy  issued  in  exchange  for  an 
endowment  pohcy  upon  which  two  annual  premiums  had  been  paid 
partly  by  two  notes.  The  exchange  was  made  pursuant  to  a  memo- 
randum on  the  back  of  the  first  policy  to  the  effect  that  the  com- 
pany would  purchase  any  of  its  poHcies  upon  which  two  annual 
premiums  had  been  paid  and  issue  a  new  policy  for  the  equitable 
value  of  the  policy  surrendered,  "  thus  making  all  policies  non-for- 
feitable."  On  the  margin  of  the  paid-up  policy  was  the  statement : 
"  This  policy  is  conditional  on  the  interest  on  two  notes  given  in 
part  payment  for  two  premiums  paid  on  No.  10,603,  being  paid  in 
advance."  Pierpont,  C.  J.,  in  delivering  the  opinion,  among  other 
things,  said  :  *  The  interest  upon  the  notes  by  their  terms,  is  to  be 
paid  annually,  and  it  is  such  interest  that  the  memorandum  refers  to 
and    requires  to   be  paid   in    advance.      Any  other    construction 
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would  be  a  manifest  violation  of  the  meaning  and  intent  of 
the  parties  to  this  contract.  The  defendants  having  taken 
the  notes  in  the  place  of  the  money,  it  could  not  reason- 
ably be  expected  thiit  the  defendants  ^ould  do  less  than  to  se- 
cure the  payment  of  the  interest  thereon  by  making  the  new  policy 
dependent  upon  its  payment  Treating  the  memorandum  as  a  part 
of  the  pohcy,  and  the  whole  to  be  considered  the  same  as  though  it 
was  included  in  the  body  of  the  instrument,  the  interest  upon  the 
notes  "  becomes  practically  a  premium  upon  the  policy,  payable  an- 
nually in  advance,  and  on  failure  to  pay  the  same,  the  company 
ceases  to  be  Uable,  and  the  policy  is  forfeited."  Russum  vs.  St. 
Louis  Mut.  Life  Ins.  Co.  (1  Mo.  App.,  228,  decided  February  28, 
1876),  was  an  action  on  the  original  policy  conditioned,  1,  that  de- 
fault in  the  payment  of  future  annual  premiums  should  not  avoid, 
but  it  should  be  proportionately  reduced;  2,  that  if  the  insured 
should  fail  to  pay  annually  in  advance  the  interest  on  premium 
notes  the  policy  should  be  void.  Gantt,  P.  J.,  in  delivering  the 
opinion  of  the  court,  said  :  "  If  the  insured  had  paid  the  interest  on 
his  note  on  December  2,  1871,  he  would,  we  think,  have  been  en- 
titled to  recover  two-tenths  of  the  sum  insured,  deducting  the  un- 
paid note.  Having  failed  to  make  that  payment  the  policy  is 
forfeited  and  the  company  discharged.  We  think  it  impossible  to 
escape  this  conclusion.  *  *  *  It  is  urged  that  the  two  provis- 
ions of  this  policy  are  inconsistent  and  contradictory,  and  that  the 
one  which  leads  to  a  forfeiture  must  be  rejected;  but  the  clauses  are 
not  inconsistent.  *  *  AH  that  is  needed  is  for  the  insured  to 
bring  himself  vdthin  the  terms  of  both.  The  first  is  intended  to  save 
a  forfeiture  which  generally  would  be  incurred  by  the  failure  to  pay 
the  annual  premium.  To  this  extent  it  is  a  privilege  or  advantage 
to  the  assured.  The  second  proviso  insists  upon  rigorous  conditions; 
in  respect  of  what  ?  Only  of  so  much  of  any  unpaid  premium  as 
the  assured,  instead  of  paying  in  cash,  takes  the  indulgence  of  only 
paying  interest  on  at  6  per  cent.  If  he  does  not  wish  to  inr5ur  the 
hazard  of  a  forfeiture  on  account  of  this  part  of  the  premium,  his 
remedy  is  easy;  he  can  presently  pay  his  note  for  the-premium  and, 
without  more,  he  has  a  paid-up,  non-forfeitable  poUcy  for  a  fixed 
portion  of  the  sum  contemplated  by  the  instrument  when  originally 
issued.  If  he  wishes  instead  of  this  to  take  the  chances  of  gain,  he 
must  at  the  same  time  incur  the  hazard  of  loss,  and  cannot  complain 
if  he  be  held  to  the  terms  of  the  contract  he  has  deliberately  made. 
Other  pertinent  cases  might  be   cited,  but  these  will  suffice  ta 
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show  that  the  yiews  of  the  majority  of  this  court  have  a  very  strong 
support  in  other  jurisdictions,  and  while  we  concede  that  the  oppos- 
ing views  of  the  plaintiff  are  sustained  by  some  courts  entitled  to 
very  great  respect,  we  think  the  weight  of  judicial  authorify  is  the 
other  way. 

The  first  case  cited  in  behalf  of  the  plainiifl^  to  which  we  will 
refer,  is  Fithian  y&  North  Western  Life  Ins.  Go.  4  Mo.  App.,  386, 
decided  October  23,  1877,  by  the  same  court  that  decided  Bus- 
sum  Ts.  Ins.  Co.,  supra.,  the  year  previous.  It  was  held  that  non- 
payment of  interest  did  not  forfeit  the  policy  in  that  case,  and 
some  of  the  reasoning  at  first  blush  seems  different  from  that  in  the 
first  case;  but  Lewis,  J.,  who  delivered  the  opinion,  concurred  in 
the  previous  one,  and  no  allusion  whatever  is  made  to  the  other 
case — ^it  would  seem  improbable  that  it  was  the  intention  of  the 
court  to  overrule  the  case,  or  that  it  was  considered  inconsistent 
with  the  last  one;  and  upon  examination  of  the  policy,  we  see  good 
ground  for  a  distinction.  The  first  stipulation  was  that,  in  case  of 
default,  the  company  would  pay  as  many  tenths  of  the  original  sum 
as  there  should  have  been  complete  annual  premiums  paid.  Then 
followed  the  provision:  "  If  said  preimums  or  the  interest  upon  any 
note  given  for  premiums,  shall  not  be  paid  on,  etc.,  *  *  *  then,  in 
every  such  case,  the  company  shall  not  be  liable  for  the  payment  of 
the  whole  sum  assured  and  for  such  part  only  as  is  expressly  stipu- 
lated above."  Here  both  notes  and  interest  are  put  on  the  same 
ground,  showing  that  no  distinction  was  intended,  and  the  company 
in  terms  is  made  liable  as  stipulated;  that  is,  for  so  many  tenths  of 
the  original  sum  insured;  and  there  were  other  provisions  in  the 
policy  adverted  to  in  the  opinion,  showing  that  no  forfeiture  was  to 
arise  because  of  any  default  in  payments,  whether  of  notes  or  in- 
terest. This  case,  it  will  be  seen,  may  therefore  be  widely  distin- 
guished from  the  one  at  bar,  in  that  the  policy  in  terms  secures  a 
proportionate  part  against  forfeiture,  while  here,  as  we  have  seen, 
it  is  expressly  forfeited  for  non-payment  of  interest,  with  no  relief 
provided. 

The  same  distinction  may  also  be  made  in  regard  to  the  cases  of 
HuU,  Admr.,  vs.  Northwestern  Life  Ins.  Co.,  39  Wis.,  406;  North- 
western Mut.  Life  Ins.  Co.  vs.  Little,  56  Ind.,  504;  Ohde  vs.  North- 
western Life  Ins.  Co.,  40  Iowa,  357;  Symonds  vs.  Same,  23  Minn., 
491;  Northwestern  Mut.  Life  Ins.  Co.  vs.  Ross,  Admr.,  63  Ga.,  199; 
and  Same  vs.  Bonner,  36  Ohio  St.,  51.  In  all  these  cases  the  policies 
were  the  same  as  in  the  case  cited  from  4  Mo.  App.,  supra. 
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Of  all  the  cases  therefore  cited  in  behalf  of  the  plaintiff,  only  two 
remain  which  are  weighty  in  the  opposing  scale.  The  first  and  the 
stronger  case  is  that  of  Cowles  against  the  present  defendant, 
decided  July  31, 18.85,  by  the  Supreme  Court  of  New  Hampshire, 
reported  in  New  England  Reporter  (vol.  1.,  No.  10,  p.  247,  where 
the  action  was  assumpsit  on  a  paid-up  policy,  identical  in  its  provis- 
ions with  the  one  now  in  suit,  and  where  th^  defence  was  the  same. 
It  is  therefore  irreconcilably  in  conflict  with  the  positions  we  have 
taken. 

In  the  brief  but  forcible  opinion  delivered  by  Doe,  Ch.  J.,  there 
is  no  reference  to  the  authorities.  The  basis  upon  which  the  rea 
soning  rests  wiU  fully  appear  from  the  following  quotation:  "A 
significant  clause  of  the  contract  is  a  conspicuous  marginal  adver- 
tisement, describing  the  writing  as  a  *  non-forfeit«ble  endowment 
policy.'  The  forfeiture  clause  qualified  by  the  provision  for  a 
paid-up  policy,  does  not  mean  that  the  reduced  paid-up,  non- 
forfeiture insurance  is  annually  forfeitable  for  non-payment  The 
strict  construction  for  which  the  defendant  contends  would  leave' 
the  insured  exposed  to  a  danger  from  which  the  reduction  and  con- 
version of  the  policy  would  be  generally  understood  to  relieve  him; 
and  it  is  not  to  be  presumed  that  the  document  was  ingeniously 
drawn  up  for  the  purpose  of  fraudulently  obtaining  money  by  non- 
forfeiture pretenses.  All  parts  of  the  contract  taken  together  can 
be,  and  should  be,  reasonably  and  liberally  understood,  as  designed 
to  accomplish  the  scheme  of  non-forfeiture  for  non-payment,  which 
men  in  general  would  believe  the  policy  invited  them  to  accept." 

The  other  case  is  Bruce  against  the  present  defendant,  decided 
February  26,  1886,  by  the  Supreme  Court  of  Vermont^  and  reported 
in  the  Eastern  Reporter,  voL  4,  No.  6,  p.  452.  This  was  a  bill  in 
chancery  to  compel  the  delivery  of  a  paid-up  policy  and  payment 
of  the  amount  due.  The  court  gave  the  same  construction  to  the 
original  policy  as  was  given  in  the  New  Hampshire  case,  but  certain 
circulars  issued  by  the  company,  and  the  fact  found  in  the  case, 
that  the  company  regarded  the  premium  notes  as  given  for  a  loan 
of  money,  seem  to  have  been  influential  with  the  court. 

This  case,  however,  recognizes  a  distinction  already  adverted  to, 
and  which  we  think  applicable  to  the  case  now  under  consideration. 
Powers,  J.,  in  giving  the  opinion,  said:  "The  case  at  bar  is  unlike 
Patch  vs.  Ins.  Co.,  44  Vt.,  481.  There  the  question  arose  upon  the 
construction  of  a  paid-up  policy,  issued  in  place  of  a  former  one 
surrendered,  which  contained  an  express  stipulation  that  certain 
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sums  of  interest  should  be  paid  in  advance.  The  action  was  as- 
sumpsit on  the  paid-up  policy,  and  no  question  was  made  whether 
the  paid-up  policy  was  in  such  form  as  the  insured  was  entitled  to 
Such  as  it  was,  he  accepted  it,  and  the  action  was  upon  it  in  the 
form  it  was  issued  and  accepted. 

It  is  manifest  that  our  argument,  in  some  particulars,  has  gone 
beyond  the  strict  requirements  of  the  present  case,  and  has  tended 
in  some  measure  to  show  that  the  form  of  paid-up  policy  issued  to 
the  plaintiff,  and  accepted  by  him,  was  in  accordance  with  the  orig- 
inal poHcy;  but  in  view  of  the  adverse  construction  of  the  same 
kind  of  poHcy  by  the  courts  of  New  Hampshire  and  Vermont,  and 
the  want  of  unanimity  among  the  members  of  this  court  upon 
this  subject,  we  think  it  best  to  leave  that  part  of  the  discussion  an 
open  question  for  future  consideration  should  the  matter  again 
arise,  and  to  restrict  the  present  decision  to  the  precise  question 
as  stated,  at  the  opening  of  our  discusedon,  that  the  paid-up  policy 
involved  in  this  suit  does  contain  a  provision  whereby  the  failure 
to  pay  interest  has  accomplished  the  forfeiture  of  the  policy. 

We  advise  that  the  answer  of  the  defendant  to  the  complaint  is 
sufficient. 
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SUPREME  COURT  OF  NORTH   CAROLINA- 


B.   F.   ELLIOTT,  Adm'r,  et  ai..,\ 

V8. 

R.  H.  WHEDBEE,  et  al.* 

The  intestate  died  owning  a  benefit  certificate  in  a  mutual  insurance  corpora- 
tion, made  payable  to  his  personal  representative  The  by-laws  permitted 
assignment,  prescribing  the  formalities.  In  a  contest  for  the  proceeds  of 
the  policy  between  the  representative  and  some  of  the  heirs,  Held,  That 
parol  evidence  of  an  assignment  was  inadmissible,  and  that  the  formalities 
of  the  assignment  must  be  strictly  followed,  the  same  being  intended  for 
the  protection  of  the  association. 

A  clause  in  the  charter  of  a  mutual  insurance  company,  that  the  purpose  is 
in  part  for  the  *•  relief  of  widows  and  orphans  by  voluntary  contributions,^' 
does  not  mean  that  the  benefit  necessarily  inures  to  the  widow  and  or- 
phans. The  representative  is  entitled  to  recover,  in  the  absence  of  a  valid 
assignment  under  the  by-laws,  for  the  purposes  of  administration. 

This  was  a  civil  action  tried  before  Shipp,  judge,  at  spring  term, 
1885,  of  CboT^an  Superior  Court,  upon  the  following  case  agreed,  to 
wit: — 

John  W.  Nowell  died  intestate  in  Chowan  County  in  1883,  leaving 
him  surviving  Cornelia  C.  Nowell,  his  widow,  and  the  plaintiff,  J. 
W.  Nowell,  Jr.,  and  the  three  feme  defendants,  Julia,  wife  of  R  H. 
Whedbee,  Ada  Nowell,  and  Sallie,  wife  of  W.  H.  Elliott,  none  of 
whom  had  any  estate,  and  all  are  now  of  full  age  except  tlie  plaintiff, 
J.  W.  Nowell,  Jr.,  who  was  bom  since  the  death  of  his  father.  Let- 
ters of  administration  on  his  estate  were  granted  to  the  plaintiff,  B.  F. 
Elliott. 

Before  his  death  the  intestate  procured  a  certificate  of  member- 

*  Opinion  filed,  Febnary,  1886.— From  South  Atlantic  Reporter. 
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ahip  in  the  Christian  Brotherhood  of  Norfolk,  Yirginia^  an  insurance 
organization,  of  which  the  following  is  a  copy  : — 
No.  956.  Class  1. 

The  Christian  Brotherhood. 
Benefit  Certificate. 
Know  all  men  by  these  presents,  that  John  W.  Nowell  is  this  day  admitted 
a  member  of  the  Christian  Brotherhood,  entitled  to  all  the  benefits  of  class 
No.  one,  and  no  other,  as  the  same  may  appear.  In  case  of  the  death  of  the  said 
John  W.  Nowell,  being  at  the  time  of  his  decease  a  member  hereof  in  good 
standing  and  repnte,  and  not  in  arrears  to  said  brotherhood  in  annual  dues, 
assessments,  or  otherwise,  the  said  brotherhood  hereby  agrees  to  pay  to  the 
personal  representative  or  representatives  of  said  John  W.  Nowell,  or  to  the 
person  or  persons  herein  designated  by  the  said  John  W.  Nowell  to  receive  the 
same,  as  the  case  may  be,  a  snm  of  money  aggregating  in  all  not  more  than 
the  snm  of  one  thousand  dollars.     »    *    *    * 

(Signed)  John  W.  Nowell. 

Countersigned  by  Richard  H.  Jones. 

J.  H.  Garrett,  Agent.  General  Secretary. 

On  the  back  of  this  policy  was  a  printed  form  for  the  designation 
of  the  beneficiaries,  which  was  as  follows  : — 

I  desire  and  direct  you  to  pay  all  snms  of  money  due  and  owing  my  es- 
tate, at  the  time  of  my  death,  by  reason  and  virtue  of  this  certificate  to 

,  of  the  State  of . 

Witness :  Signature  of  Holder. 

The  blank  after  the  word  "  to  "  was  filled  in,  in  the  handwritings 
of  the  intestate,  with  "  my  three  daughters,  Sallie,  Julia,  and  Ada;*' 
but  it  was  not  signed  by  the  intestate,  nor  was  there  any  witness  to 
the  same.  At  the  time  of  the  amplication  to  the  agent  of  the  said 
brotherhood  for  the  certificate,  the  intestate  said  to  him  that  he  de- 
sired to  procure  the  same  for  his  said  three  daughters,  and  at  the 
time  of  making  the  above  indorsement,  he  called  it  to  the  attention 
of  his  daughter,  Ada  Nowell,  and  gave  his  reasons  why  he  intended 
it  for  his  three  daughters.  At  the  death  of  Nowell  the  said  certif- 
icate was  found  among  his  papers  and  effects,  and  in  the  condition  ex- 
hibited. The  defendantH,  other  than  Elliott  and  wife,  took  possession 
of  the  same,  and  demanded  payment  thereof  of  the  company. 

The  officers  of  the  company  said  they  thought  the  designation 
sufficient,  but  declined  to  pay  because  of  the  adverse  claim  set  up 
by  the  plaintiff  EUidtt,  administrator,  etc.  By  consent  of  the  par- 
ties plaintiff  and  defendant,  the  money  due  by  the  brotherhood,  on 
said  certificate,  was  collected  by  the  defendants,  and  deposited  in 
bank,  to  await  the  determination  of  this  action. 
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In  a  few  weeks  after  the  death  of  Nowell,  the  plaintiff,  John  W. 
Nowell,  Jr.,  was  bom.  John  W.  Nowell,  Sr.,  took  out  the  policy  in 
February,  1882,  died  in  February,  1883,  and  his  son  John  was  a 
child  of  his  second  marriage. 

One  of  the  by-laws  of  the  corporation  was  that  "  members  of  the 
society  may  issue  their  certificates  to  whomsoever  they  may  choose, 
or  they  may  designate  the  person  or  persons  to  whom  payment 
shall  be  made  after  death." 

The  plaintiffs  claim  that  the  money  belongs  to  Elliott,  the  admin- 
istrator of  Nowell,  to  be  distributed  under  the  statute.  Whedbee 
and  wife  and  Ada  claim  that  it  belongs  exclusively  to  SaUie,  Julia, 
and  Ada. 

The  estate  of  NoweU  is  solvent,  and  this  fund  is  not  necessary  to 
pay  debts. 

If  the  opinion  of  the  court  shall  be  in  favor  of  the  plaintiffs,  judg- 
ment shall  be  rendered  in  favor  of  B.  F.  Elliott,  administrator,  for 
$609.85,  and  interest  from  1884;  otherwise  for  the  defendants. 

The  court  rendered  judgment  in  favor  of  the  defendants,  and  the 
plaintiffs  appealed. 

W.  D.  Pruden,  of  Pruden  A  Vann,  for  Plaintiffs. 
L.  L.  Smith,  for  Defendants. 

Ashe,  J.  (after  stating  the  facts). 

The  Christian  Brotherhood  was  a  corporation,  chartered  by  the 
General  Assembly  of  Virginia,  upon  the  mutual  insurance  principle. 
It  was  made  by  the  charter  capable  in  law  and  equity  to  sue  and 
be  sued,  to  plead  and  be  impleaded,  contract  and  be  contracted 
with,  and  use  a  common  seal,  etc.  In  the  second  paragraph  of  the 
charter  it  was  declared  :  "  The  objects  of  this  brotherhood  are  en- 
tirely benevolent,  and  shall  be  established  in  the  city  of  Norfolk, 
State  of  Virginia,  for  the  purpose  of  encouraging  a  high  standard  of 
morality,  lightening  the  burdens  of  the  poor,  abating  privation  and 
fluffering,  promoting  industry,  economy  and  needed  reform,  and  pro- 
viding relief  for  widow  and  orphans  by  voluntary  contributions." 
By  the  fifth  paragraph  it  was  authorized  to  adopt  such  by-laws  as 
may  be  necessary  for  the  government  of  the  brotherhood. 

The  only  by-law  bearing  on  the  question  before  us,  and  the  only 
one  referred  to  by  the  counsel  for  the  defendant,  is  as  follows  : — 

Members  of  this  society  may  issue  their  certificates  of  membership  to  whom 
«oever  they  may  choose,  or  they  may  designate  the  person  or  persons  to  whom 
payment  diall  be  made  after  death. 
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The  next  question  presented  by  the  record  for  our  consideration  is 
whether  the  defendants,  the  three  daughters  of  the  insured,  John 
W.  Nowell,  are  entitled  to  hold  the  whole  of  the  fund  paid  on  his 
policy,  or  whether  the  plaintifis,  the  widow  and  posthumous  son  of 
the  insured,  are  not  entitled  to  share  equally  with  the  defendants  in 
the  fund,  and  if  so,  whether  the  administrator  may  not  recover  the 
same  for  their  use. 

The  plaintiffs  insist  that  under  the  by-laws  above  cited,  the  repre- 
sentative of  J.  W.  Nowell,  that  is,  his  administrator,  is  designated  in 
the  policy  as  the  person  who  is  to  tske  the  amount  due  upon  the 
death  of  Nowell,  and  the  defendants  contend,  that  notwithstanding 
the  policy  was  made  payable  to  the  representative  of  the  insured, 
the  insured  had  the  right  under  the  charter  and  by-law  to  designate 
the  person  or  persons  to  whom  the  policy  should  be  paid,  which  he 
had  done,  by  filling  in  the  names  of  his  three  daughters  in  the  blank 
form  found  on  the  back  of  the  policy. 

We  will  first  consider  the  question,  whether  by  the  designation  on 
the  back  of  the  policy,  or  other  matter  connected  with  the  transac- 
tion, the  right  to  the  policy  was  transferred  to  the  defendants. 

There  is  no  provision  in  the  charter,  nor  any  by-law  that  has  been 
brought  to  our  notice,  that  the  policy  issued  by  the  brotherhood 
must  be  taken  in  the  name  or  for  the  benefit  of  the  widow,  children 
or  family  of  the  insured.  The  contract  evidenced  by  the  policy,  is 
to  pay  the  personal  representative  of  the  insured.  That  is  the  agree- 
ment. It  is  in  writing  and  under  the  seal  of  the  corporation,  and 
the  evidence  offered  by  the  defendants  to  show  that  the  insured  in- 
tended the  pohcy  for  the  defendants,  was  insufficient  for  the  purpose 
for  which  it  was  offered.  For  parol  evidence  is  not  admissible  to 
vary,  explain,  or  contradict  an  agreement  in  writing :  Donaldson  vs. 
Benton,  4  Dev.  &  Bat.,  435;  Etheridge  vs.  Palin,  72  N.  C,  213;  Wil- 
son vs.  Sandifer,  76  N.  C,  347. 

But  it  is  contended  that  if  the  parol  evidence  tending  to  show  the 
intention  of  the  insured  is  not  sufficient,  the  policy  and  aU  interest 
in  it  was  transferred  to  the  defendants  by  the  designation  indorsed 
on  the  back  of  the  instrument. 

But  we  are  of  the  opinion  that  it  did  not  have  that  effect,  for  sev- 
eral reasons.  First,  because  it  was  incomplete.  The  by-law  per- 
Sditted  the  assignment  and  designation  of  the  person  to  whom  it 
was  to  be  paid,  but  the  company  prescribed  the  mode  by  which  it 
should  be  done,  by  placing  the  blank  form  in  print  upon  the  back  of 
the  policy,  with  the  place  designated  for  the  signature  of  the  holder 


Digitized  by  VjOOQIC 


1S86.]  '  MkU,  AdmW,  et  cd.vs.  Whedb  e  tt  aL  819 

and  for  the  names  of  the  witnesses,  which  shows  that  it  required  the 
assignment  as  well  as  designation,  to  be  signed  by  the  holder  and 
attested  by  a  subscribing  witnes&  In  this  case,  it  was  neither 
signed  by  the  holder  nor  attested  by  a  witness.  The  holder  of  the 
policy,  when  he  filled  up  the  blank  in  the  form  for  designation  with 
the  names  of  his  three  daughters,  could  not  help  seeing  below  the 
printed  form,  the  words:  "Signature  of  holder,"  and  "witness." 
This  omission  to  sign,  under  the  circumstances,  leads  to  the  conclu- 
sion that  it  was  done  with  a  purpose,  and  that  he  had  some  reason 
for  not  completing,  at  that  time,  the  designation,  by  signing  his 
name  and  having  it  witnessed.  The  designation  bears  no  date.  It 
may  have  been  that  he  was  then  contemplating  his  second  marriage, 
or  if  married,  that  he  was  expecting  the  birth  of  the  child,  with 
which  his  wife  was  enceinte  at  the  time  of  his  death,  and  he  fore- 
bore  to  complete  the  designation  in  the  mode  prescribed  by  the  com- 
pany, reserving  to  himself  the  right  to  modify  it,  according  to 
circumstances  that  might  arise.  But  whatever  may  have  been  his 
motive,. he  left  it  incomplete,  and  the  mere  attempt  to  make  the 
designation,  which  was  not  consummated,  could  have  no  effect  upon 
the  original  contract. 

The  form  for  the  designation  of  the  person  to  whom  the  holder 
might  direct  the  policy  to  be  paid,  was  evidently  prescribed  by  the 
company  for  its  own  protection;  that  upon  the  death  of  the  holder 
there  might  be  no  question  as  to  the  person  to  whom  it  was  to  be 
paid,  and  not  leave  it  to  the  uncertainty  of  parol  evidence.  There- 
fore, the  form  of  designation  was  prescribed,  and  it  required  that  it 
should  be  signed  by  the  holder,  and  attested  by  a  witness  or  wit- 
nesses, i^ut  in  this  case,  it  was  not  complied  with,  and  the  designa- 
tion having  been  thus  put  out  of  the  way,  the  question  arose,  can 
the  action  be  maintained  by  the  administrator  of  John  W.  Nowell, 
deceased  ?  We  can  see  no  reason  why  it  cannot.  The  express 
terms  of  the  contract,  as  ttianifested  by  the  certificate,  is  that  the 
amount  due  upon  the  policy,  on  the  death  of  the  holder,  shall  be 
paid  to  his  representative  or  representatives,  and  there  is  nothing  in 
the  charter  or  by-laws  that  makes  it  payable  even  by  implication  to 
any  one  else;  for  by  the  by-law  above  cited,  the  holder  may  assign 
the  policy  to  whomsoever  he  may  choose. 

There  is  no  provision  in  the  charter  or  by-laws  indicating,  as  in 
many  other  corporations  of  like  kind,  some  of  which  have  been  re- 
ferred to  in  the  argument  of  the  defendants'  counsel,  that  the  poli- 
cies issued   by  the  company    shall   inure    to    the    benefit    of  the 
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"  widow,  children,  or  family  "  of  the  insured.  The  only  reference 
in  the  charter  to  '*  widows  and  children,"  is  the  declaration  that  one 
of  the  objects  of  the  incorporation  is  for  the  relief  of  *'  widows  and 
orphans"  by  voluntary  oontributiona 

Contributions  by  whom  ?  It  is  susceptible  of  no  other  construc- 
tion, than  that  it  means  contributions  made  by  the  association  for 
the  relief  of  "  widows  and  orphans,"  "  by  lightening  the  burdens  of 
such  as  are  poor,  and  abating  their  privation  and  suffering." 

Our  opinion  is,  the  administrator  had  the  right  to  maintain  the 
action,  but  as  it  is  agreed  that  the  fund  in  controversy  is  not  needed 
for  the  payment  of  the  debts  of  the  intestate,  and  when  received 
must  go  in  distribution  among  the  next  of  kin,  who  are  the  defend- 
ants and  the  plaintiffe  other  than  the  administrator,  and  inasmuch 
as  the  fund  is  in  the  possession  of  the  defendants,  the  administrator 
should  have  judgment  only  for  two-fifths  thereof,  the  shares  going  to 
the  two  plaintiffs  or  next  of  kin  of  the  deceased,  and  the  defendants 
shall  be  allowed  to  retain  their  shares,  to  wit,  three-fifths  of  the 
fund,  for,  as  was  said  in  Baker  vs.  Hailroad  (91  N.  C,  308),  "  there  is 
no  reason  why  it  sjiould  be  required  to  be  paid,  when  it  must  be  re- 
turned;" and  see  Rogers  vs.  Chestnut*  92  N.  C,  81. 

Our  opinion  is,  there  was  error  in  the  judgment  of  the  superior 
court,  and  the  plaintiff  Nowell,  as  administrator,  is  entitled  to  judg- 
ment as  indicated  in  this  opinion.  Let  this  be  certified  to  the  supe- 
rior court  of  Chowan,  that  the  case  may  be  disposed  of  in  conformity 
to  this  opinion. 

Error.    Reversed. 
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SUPBEME  COUBT    OF  VEBMONT. 

Washington  County,  May  Term,  1886. 


JOHN  CUERrEE  \ 

vs.  ) 

CONTINENTAL  LIFE   INS.  CO.*) 

Where  no  fact  is  Bhown  as  to  the  wife,  as  that  she  was  insane,  or  an  invalid, 
the  presumption  is  that  the  husband  has  an  insurable  interest  in  her  life. 

The  question  bein^  whether  the  plaintiff  had  paid  a  premium,  and  the  de- 
fendant having  issued  a  receipt  for  the  same  oy  order  of  a  court  of  equity 
in  New  Hampsnire ;  Held,  that  the  receipt  was  sufficient  proof  of  payment, 
and  therefore,  that  it  was  immaterial  whether  the  record  of  the  proceed- 
ings in  said  court  was  properly  authenticated  or  not 

A  policy,  indorsed  with  the  words  **  with  profits,"  is  sufficient  proof  that  the 
plaintiff  is  entitled  to  profits,  and  the  admission  of  other  eviaence  to  show 
the  same  fact,  if  error,  was  harmless. 

The  company  is  entitled  to  deduct  an  unpaid  premium  note  from  the  amount 
of  the  policy. 

Assumpsit  to  lecover  upon  a  conkract  of  life  insurance,  issued  by 
the  defendant  upon  the  life  of  Sarah  M.  Currier  for  the  benefit  of 
the  plaintiff  Plea,  the  general  issue,  tender,  and  offset.  Trial  by 
jury,  September  term,  1883,  Bedfield,  J.,  presiding.  Verdict  ordered 
for  the  plaintiff. 

The  policy  was  dated  November  14, 1865.  Sarah  M.  was  the  wife 
of  the  plaintiff,  and  her  death  occurred  February  5, 1882. 

It  was  conceded  by  the  defendant,  that  the  first  four  premiums  of 
1572.70  each,  payable  by  the  terms  of  the  policy  on  the  14th  day  of 
November,  in  the  years  1865,  1866, 1867,  and  1868,  were  seasonably 
paid  by  the  said  John  Currier  by  his  notes  of  those  dates,  each  for 

*  From  07  Vtrmont  ReporL 
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the  sum  of  $286.35,  payable  to  said  defendant  or  order,  and  by  his 
paying  the  balance  of  said  several  premiums  in  cash.  To  show  the 
payment  of  fifth  premium,  payable  November  14,  1869,  the  plaintiff 
offered  in  evidence  a  document  purporting  to  be  a  copy  of  record  of 
the  Supreme  Judicial  Court  in  and  for  the  county  of  Grafton,  in  the 
State  of  New  Hampshire,  in  a  suit  in  equity  in  favor  of  said  plaintiff 
against  said  defendant,  brought  in  1871,  in  which  said  Currier 
claimed  that  he  had  paid  the  fifth  annual  premium  on  said  policy  by 
delivering  the  amount  thereof  in  compliance  with  the  written  direc- 
tion of  an  agent  of  the  defendant  to  an  expressman  to  be  sent  by 
express;  and  that  the  defendant  denied  said  premium  had  been 
received,  and  refused  to  treat  said  policy  as  in  force,  and  in  which 
suit  the  defendant  denied  the  claims  of  the  plaintiff,  and  showed 
that  said  premium  had  been  embezzled  by  said  expressman,  who  it 
claimed  was  the  agent  of  the  plaintiff.  But  the  coui-t  adjudged  in 
said  suit,  that  the  policy  was  in  force,  and  that  said  defendant  should 
treat  said  policy  as  paid  up  in  full,  and  give  the  plaintiff  all  such 
rights  and  privileges  as  by  the  rules  and  regulations  are  given  to 
holders  of  paid-up  policies,  which  said  record  purported  to  be  certi- 
fied by  Charles  B.  Griswold  as  clerk  of  the  Supreme  Court  of  the 
State  of  New  Hampshire  for  the  county  of  Grafton,  with  the  certifi- 
cate of  Isaac  W.  Hammond,  deputy  secretary  of  State,  attached, 
that  said  record  was  attested  in  due  foim. 

It  appeared  from  the  testimony  of  Mr.  Hinkley,  a  witness  for  the 
plaintiff^  and  the  agent  who  took  the  application  for  the  policy,  that 
when  the  application  was  taken,  he  represented  to  the  plaintiff,  that 
the  defendant  expected  to  make  50  per  cent  dividends  on  the  table 
rates,  but  that  there  was  no  guaranty  or  absolute  promise  that  any 
dividends  would  be  paid.  It  also  appeared  by  said  Hinkley*s  testi- 
mony, that  he  had  a  policy  in  the  defendant  company  for  $2,000  on 
his  life  on  the  annual  life  rate;  that  he  was  about  a  year  older  than 
Sarah  M.  Currier;  that  he  had  made  a  computation  of  the  amount 
due  on  the  plaintiff's  policy;  that  in  said  computation  he  had 
allowed  dividends  in  accordance  with  the  statement  of  dividends 
received  by  the  plaintiff,  so  long  as  they  were  received,  and  after 
that  he  had  allowed  dividends  in  the  same  proportion  that  he  had 
received  them  on  his  policy,  and  that  he  had  prepared  a  statement 
in  which  he  had  figured  the  amount  of  the  notes  given  by  the  plaint- 
iff to  the  defendant,  and  applied  the  dividend  toward  the  payment 
of  the  note&  The  plaintiff  offered  said  statement  in  evidence,  the 
admission  of  which,  and  all  the  testimony  of  said  Hinkley  in  relation 
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to  said  statement,  computation,  and  dividend,  was  objected  to  by  th« 
defendant,  but  received,  subject  to  all  legal  objections,  to  which 
ruling  the  defendant  excepted. 

It  appeared  from  the  testimony  of  Mr.  Morley,  the  actuary  of  the 
defendant,  a  witness  on  the  part  of  fche  defendant,  that  the  defend- 
ant company  was  chartered  in  1862,  and  commenced  business  in 
1864;  that  it  was  chartered  and  did  business  as  a  stock#  company, 
and  had  a  capital  stock,  and  that  under  its  charter  it  had  the  privi- 
lege of  issuing,  and  had  issued,  policies  with  and  without  the  right 
to  participation  in  the  profits  of  the  company;  that  said  company 
never  authorized  its  agents  to  promise  dividends,  or  make  any  rep- 
resentation in  regard  to  dividends;  that  said  company  never  deter- 
mined on  what  basis  to  divide  the  profits  until  1868.  It  also 
appeared,  that  on  the  settlement  of  the  fifth  annual  premium  of  the 
plaintiffs  policy  in  1869,  the  defendants  allowed  a  dividend  of 
$87.50;  that  the  plaintiff  paid  the  interest  on  said  notes  given  in  part 
payment  of  premiums  to  November  14,  1870;  and  that  since  that 
date  the  principals  and  interest  upon  said  notes  had  never  been  paid. 

It  also  appeared  in  evidence  that  by  the  rules  and  regulations  of 
said  company  no  dividen4s  or  profits  had  been  declared  by  the 
directors  of  said  company,  payable  or  applicable  on  policies  when 
the  holders  thereof  had  not  paid  their  notes  or  the  interest  on  their 
notes  which  had  been  given  in  part  payment  of  premiums,  and  no 
dividends  or  profits  had  been  declared  which  were  payable  or 
applicable  on  the  plaintiff's  policy  since  1869. 

The  receipt,  referred  to  in  the  opinion  of  the  court,  was: — 


Office  of  the  Contixrxtal  Insurance  Co., 
OF  Hartfokd,  Conn. 

Hartford,  Nov.  15,  1869. 
Received  (an  per  iuar$>:iD)  t]ie  5  annual 
payment,  dxieNov.  1.5, 1869,  on  policy  No.. 478, 
insuring  the  life  of  Sarah  M.  Currier,  until 
Nov.  15,  1870,  but  this  receipt  shall  not  be 
valid  unless  payment  is  made,  as  stated  in 
the  margin  hereof,  at  or  before  noon  of  the 
day  when  due,  and  this  receipt  counter- 
signed by  P.  C.  Headley,  agent  at  Portsmouth, 
N.  H. 

RoBT.  E.  Beecher,  Secretary. 
Issued  pursuant  to  decree  of  S.  J.  Court  of 
the  State  of  New  Hampshire. 

RoBT.  E.  Beecher,  Sec'y. 

Charles  W.  Porter,  for  the  Defendant, 

The  record  of  the  New  Hampshire  court  was'not  properly  authen- 
ticated: Rev.  St.,  U.  S.,  s.  905;  103  Mass.,  283;  1  Iowa,  1;  4  Wis.,  45. 


Policy  No.  478. 
Annual  premium,        $572  70 
Dividend,  87  30 

Cash  portion  of  preiu.  |485  40 
Interest  on  notes,  68  72 

Total  cash  due,     ^^554  14 

Received  amount  as  above 
this  24th  day  of  .June,  1874. 
Bv  P.  C.  HeadLtEY. 
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The  policy  did  not  promise  any  dividends  of  profits,  and  no  claim 
to  them  was  alleged  in  the  declaration.  Hinkley's  testimony  was 
not  admissible  to  vary  the  terms  of  the  policy,  or  notes:  Bliss  Ins., 
8.  375;  Lamott  vs.  Ins.  Co.,  17  N.  Y.,  199;  40  N.  J.  L.,  668;  Ins.  Co. 
vs.  Mowry,  96  U.  S.,  545.  The  plaintiff  had  no  insurable  interest  in 
the  life  of  his  wife:  Bliss  Ins.,  p.  16.  There  is  no  estoppel  because 
of  Hinkley's  representations:  Ins.  Co.  v&  Mowry,  supra;  Durant  vs. 
Pratt,  66  Vt,  272. 

S.  C.  Shuktleff,  for  the  Plaintiff. 

The  question,  whether  the  plaintiff  had  an  insurable  interest  in 
the  life  of  his  wife,  is  not  in  the  case.  If  there  is  any  reason  why 
the  contract  is  void,  the  defendant  must  show  it.  The  court  will 
not  presume  it.  But  as  the  earnings  of  the  wife  belong  to  the  hus- 
band, he  has  an  insurable  interest  in  her  life.  The  plaintiff's 
evidence  was  admissible:  Brooks  vs.  Phenix  Life  Ins.  Co.,  8  Re- 
porter, 774. 

Taipt,  J. 

I.  After  the  testimony  was  closed,  the  defendant  moved  that 
a  verdict  be  directed  in  its  favor  on  the  ground  that  the  plaintiff 
had  not  proved  an  insurable  interest  in  the  life  of  his  deceased  wife» 
the  said  Sarah  M.  Curner.  The  motion  was  denied.  The  defend* 
ant  insists,  that  the  plaintiff  had  no  insurable  interest  in  the  life  of 
his  wife,  and  that,  therefore,  the  contract  was  against  public  policy 
and  void.  This  objection  would  have  come  with  more  grace  from 
the  defendant  at  the  time  it  was  asked  to  enter  into  the  contract, 
and  before  the  receipt  of  nearly  three  thousand  doUars  of  the 
plaintiff's  money.  As  Parker,  Ch.  J.,  said  in  the  leading  case  of 
Lord  vs.  Dall  (12  Mass.,  115),  where  a  like  objection  was  made: 
"  Nor  can  it  be  easily  discerned  why  the  underwriters  should  make 
this  a  question  after  a  loss  has  taken  place,  when  it  does  not  appear 
that  any  doubts  existed  when  the  contract  was  made,  although  the 
same  subject  was  then  in  their  contemplation." 

Admitting  that  the  rule  as  to  the  interest  necessary  to  support  a 
contract  of  life  insurance  is,  that  the  interest  must  be  a  pecuniary 
one,  we  think  that  where  no  facts  are  shown  in  relation  to  the  wife, 
the  presumption  is,  that  the  husband  has  an  insurable  pecuniary 
interest  in  her  life.  He  is  entitled  to  her  services.  There  aare  many 
cases  where  she  is  the  real  support  of  her  husband  and  family,  or  as 
is  sometimes  said,  she  is  "  the  man  of  the  house."  In  all  ordinary 
cases  the  husband  has  a  deep  interest  in  the  continued  life  of  the 
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wife.  Cases  may  exist  where  the  husband  has  no  interest  whatever 
in  his  wife's  Hfe.  She  may  be  a  burden — a  hopeless  maniac,  or 
invalid;  and  such  facts  may  require-  the  application  of  a  different 
rule.  There  are  none  such  in  this  case;  and  we  only  hold  that  the 
presumption  is,  that  the  wife  is  a  help-meet,  ani  the  husband  has  an 
interest  of  a  pecuniary  nattire  in  her  living. 

n.  The  defendant  was  entitled  ta  five  premiums  on  the  policy  in 
question.  The  payment  of  four  was  conceded.  The  company's 
receipt  for  the  fifth  was  in  evidence.  (See  statement  of  the  case.) 
The  payment  as  per  the  receipt  was  conceded.  It  was  immaterial 
then  whether  the  record  of  the  proceedings  in  New  Hampshire  was 
properly  authenticated  or  not.  If  the  receipt  was  actually  given, 
what  difference  does  it  make,  whether  it  was  given  voluntarily  or  as 
the  result  of  a  controversy  ?  There  is  no  question  of  duress  in  the 
case,  and  we  think  the  payment  was  shown  by  the  receipt,  and  do 
not  pass  upon  the  question  as  to  the  record.  That  the  company 
was  compelled  to  give  the  receipt  by  decree  of  court  does  not 
change  its  force  or  effect. 

HL  The  policy  was  issued,  indorsed  with  the  words,  "with 
profits,"  and  by  force  of  the  indorsement  the  plaintiff  was  entitled  to 
profits.  Such  being  his  right  by  the  contract,  the  admission  of 
parol  testimony,  with  the  prospectus  and  circulars,  to  show  such 
right,  if  error,  was  harmless.  The  plaintiff  was  entitled  to  profits  by 
the  terms  of  his  contract,  without  further  testimony. 

IV.  The  defendant  had  the  right  to  deduct  from  the  amount  of 
the  policy  the  sum  due  from  plaintiff  upon  the  notes  given  by  him 
in  part  payment  of  the  premiums.  The  only  evidence  of  profit  was 
that  of  the  witness  BLiDkley;  and  as  no  question  was  made  by  de* 
fendant  but  that  it  was  correct,  if  the  plaintiff  was  entitled  to  profits, 
we  perceive  no  error  in  the  ruling  of  the  court  directing  a  verdict 
for  the  face  of  the  policy  with  profits  according  to  the  Hinkley 
statement,  deducting  the  amount  of  the  plaintiff's  notes,  and  its 
judgment  is  affirmed. 
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SUPREME  COURT  OF  VERMONT. 

OcTOBEBy    1886. 


CONTINENTAL  LIFE  INS.  CO.  \ 

JOHN   CURRIER.* 

A  bill  in  equity,  brought  to  restrain  the  collection  of  a  judgment,  will  be  dis- 
missed, when  every  question  involved  was  litigated  in  the  suit  at  law, — 
the  pleadings  permitting  it,  and  the  evidence  the  same,  except  more  in 
detail. 

In  Chancery. 

Bill  in  chancery.  Heard  on  a  master's  report,  March  term,  1895, 
Washington  County,  Powers,  chancellor.    Bill  dismissed. 

The  suit  at  law,  John  Currier  vs.  Continental  Life  Ins.  Co.,  is  re- 
ported in  57  Yt.,  496.  That  case  was  an  action  of  assumpsit  brought 
upon  the  same  policy  of  insurance  which  is  the  subject  matter  of 
this  litigation.  In  that  case  the  defendant  pleaded  tiie  general  is- 
sue,  tender,  and  o£bet.  The  policy  was  dated  November  14, 1865, 
and  was  issued  upon  the  life  of  Sarah  M.  Currier,  wife  of  said  John 
Currier.  The  poHcy  was  issued  upon  the  ''half-note  plan."  The 
exceptions  in  the  action  at  law  state  : — 

''The  defendant  offered  in  evidence  said  four  premium  notes, 
which  are  referred  to  and  made  a  parthereof.    . 

"  Affcer  the  testimony  was  closed  the  defendant  asked  the  court  to 
rule  that  the  plaintiff  could  not  recover,  for  the  reason  that  the  plaint- 
iff had  not  alleged  or  proved  an  insurable  interest  in  the  life  of 
'Sarah  M.  Currier;  but  the  court  refused  ibo  so  rule,  to  which  ruling 
the  defendant  excepted. 

*  From  advance  aheetB  of  58  Vermont  Report. 
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"  The  court  directed  a  verdict,  pro  forma,  that  the  plaintiff  recover 
of  the  defendant  the  amount  of  said  policy  less  the  amount  of  said 
notes  and  interest,  after  allowing  the  dividends  toward  the  payment 
of  the  notes,  in  accordance  with  the  statement  and  computation  by 
Mr.  Hinkley,  to  which  the  defendant  excepted." 

The  judgment  below  was  affirmed  by  the  supreme  court  The 
master  found  in  this  proceeding,  in  part,  as  follows  : — 

'*As  before  stated,  the  sum  of  $554.12,  by  defendant  sent  to  ora- 
tor, by  express  as  aforesaid,  included  the  interest  to  November  16, 
1870,  upon  all  of  defendant's  notes  held  by  orator.  Defendant 
never  paid  any  more  interest  on  his  notes  unless  he  was  entitled  to 
dividends  which  should  have  been  applied  to  the  extinguishment  of 
interest. 

"  The  policy  matured  by  the  death  of  the  said  Sarah  M.  Ourrier 
on  the  3d  day  of  February,  1882.  In  June,  1882,  orator  sent  de- 
fendant its  check  for  the  sum  of  $2,677.91,  being  the  amount  orator 
claimed  defendant  was  entitled  to  receive,  which  amount  was  the 
face  of  the  policy  without  dividends,  less]the  amount  of  defendant's 
four  outstanding  notes.  Defendant  refused  to  receive  said  check  in 
settlement  of  the  policy  and  returned  the  same  to  the  orator,  and 
soon  after  commenced  his  action  at  law  upon  said  policy  in  Wash- 
ington County  court  against  the  orator,  which  suit  was  made  re- 
turnable to  the  March  term,  1883,  of  said  court,  and  was  continued 
to  and  tried  at  the  September  term  of  the  same  year  before  a  jury. 
In  that  case  defendant  (then  plaintiff)  claimed  to  recover  the  sum 
insured  in  and  by  said  policy,  less  the  amount  of  said  notes  after  ap- 
plying thereon  dividends  which  he  then  and  now  claims  were  voted 
by  orator's  board  of  directors,  and  which  defendant  claims  have  been 
paid  to  other  policy-holders.  Defendant  obtained  a  verdict  and 
judgment  thereon  for  all  he  claimed."    *    *    * 

"  In  December,  1883,  the  company  changed  its  dividend  plan  to 
whal  is  called  the  'contribution  plan;'  by  which  plan  the  poUcy- 
holder  is  allowed  as  a  dividend  the  amount  by  his  policy  contributed 
to  the  surplus,  as  near  as  can  be  ascertained 

''It  is  claimed  by  orator  that  defendant  is  not  entitled  to  dividends 
because  he  failed  to  pay  the  interest  in  advance  on  his  notes  after 
November  15,  1870.  In  respect  to  this  claim  it  is  found  that  de- 
fendant understood,  when  he  made  application  for,  and  when  he  re- 
ceived this  policy  on  the  half-note  plan,  that  he  would  be  required  to 
pay  the  interest  in  advance  upon  his  notes,  and  for  five  years  he  did 
so  pay  the  interest. 
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"  The  orator  never  in  any  of  its  circulars,  or  in  any  other  manner, 
informed  defendant,  or  any  other  policy-holder,  that  failure  to  pay 
interest  on  notes  given  for  premiums,  or  any  part  liiereoi^  would  be 
deemed  a  forfeiture  of  right  to  dividends  No  vote  was  ever  passed 
to  that  effect  by  said  board  of  directors,  nor  was  there  any  by-law 
to  that  effect. 

"  Defendant  claims  that  he  is  entitled  to  dividends  more  than  suffi- 
cient to  cancel  all  interest  on  his  notes. 

"It  is  claimed  that  the  judgment  in  the  suit  at  law  in  Washington 
County  court,  affirmed  by  the  supreme  court,  constitutes  a  bar  to 
this  suit    In  respect  to  this  claim  it  is  found : — ^' 

''That  the  same  evidence  was  before  the  jury  in  the  suit  of 
Currier  vs.  Continental  Life  Inn.  Co.,  in  Washington  County  court, 
hereinbefore  referred  to,  as  was  before  the  master  in  this  cause, 
varying  only  in  defcail.  In  the  former  case  the  claims  of  the  parties 
were  the  same  as  made  in  this  case.  The  testimony  was  substan* 
tially  the  stune,  except  that  before  the  master  the  matter  was  gone 
into  more  in  detaiL  But  orator  claims  that  the  subject  matter  of 
this  litigation  is  adapted  only  to  a  court  of  eqmty,  and  that  orator 
in  a  court  of  law  could  not  avail  itself  and  have  the  full  benefit  of  its 
defense. 

"  Since  1877  no  dividends  have  been  paid  to  stockholders  upon 
the  capital  stock  of  the  company;  prior  to  that  time  dividends  were 
paid  annually  to  the  stockholders,  varying  from  2  to  8  per  cent,  but 
upon  what  amount  of  stock  or  whether  the  same  was  paid  in  or  oth- 
erwise, did  not  appear  in  evidence." 

The  bill  was  brought  to  restrain  the  collection  of  the  judgment 
rendered  in  the  suit  at  law.  It  was  claimed  that  the  defendant  was 
not  entitled  to  dividends. 

C.  W.  PoBTEB,  for  the  Orator, 

This  suit;  was  brought  to  restrain  the  collection  of  the  judgment 
against  the  orator,  specified  in  the  master's  report,  and  for  an  ad- 
judication that  the  defendant  was  not  entitled  to  have  the  sums 
claimed  as  dividends  applied  toward  the  payment  of  the  notes  given 
for  premiums,  upon  equitable  grounds. 

The  orator  has  equitable  rights,  not  cognizable  in  a  court  of  law, 
which,  in  a  court  of  equity,  should  prevent  such  an  adjudication  as 
was  made  in  the  Ruit*ai|law:  Story  Eq.  Jur.,  s.  1,573;  Dunham  vs. 
Downer,  31  Vt,  249. 

It  was  inequitable  to  allow  a  mortuary  dividend  upon  the  defend- 
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ant's  policy,  when  none  have  been  allowed  by  the  company  in  settle- 
ment of  policies  since  1870. 

No  dividends  have  ever  been  allowed  or  declared  on  paid-up  poli- 
cies whose  holders  have  failed  to  pay  interest  on  their  notes;  and 
the  holder  of  this  policy  should  stand  no  better  than  his  feUows. 

By  non-payment  of  interest  on  notes,  in  violation  of  his  contract, 
the  defendant  forfeited  the  right  to  dividends.  The  company  has 
never  paid  nor  declared  dividends  on  policies  whose  holders  had  not 
paid  interest  on  their  notes. 

S.  C.  Shubtleff,  for  the  Defendant, 

The  judgment  in  the  suit  at  law  is  a  bar.  The  evidence,  the 
issues,  and  the  parties  are  substantially  the  same:  Tylor  vs.  Hamer- 
ley,  44  Conn.,  419;  Bellows  vs.  Stone,  14  N.  H.,  203;  Nat.  Bank  vs. 
Burnet  Mfg.  Co.,  33  N.  J.,  486;  Windfield  va  Bacon,  24  Barb.,  154; 
Savage  vs.  Allen,  54  N.  Y.,  458;  Briggs  vs.  Shaw,  15  Vt.,  78;  Fletcher 
vs.  Warren,  18  Vt.,  45;  Day  vs.  Cummings,  19  Vi,  496;  Dunham  vs. 
Downer,  31  Vt.,  250;  Truly  vs.  Wanzer,  5  How.,  141;  Creath  ys. 
Sims,  5  How.,  192;  Walker  vs.  Kobus,  14  How.,  584;  Smith  vs. 
Mclver,  9  Wheat.,  532;  Henderson  vs.  Huckley,  17  How.,  443; 
Ayard  vs.  Valencia,  39  Cal.,  292;  Duncan  vs.  Lyons,  3  John  Ch.,  356; 
Foster  vs.  State  Bank,  17  Ala.,  692. 

Tapt,  J.  Every  question  in  this  case  was  litigated  in  the  suit  at 
law.  The  pleadings  permitted  it;  the  evidence  was  the  same,  vary- 
ing only  by  being  more  in  detail  in  this  cause.  The  case  having 
been  once  adjudicated  this  bill  was  properly  dismissed. 

Decree  affirmed  and  cause  remanded. 
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COUET  OF  APPEALS  OF  NEW  TOEK. 


O'BEILLY,  BespondenU 

CORPORATION  OF  THE  LONDON  ASSURANCE, 

Where  the  policy  Htipnlated  that  it  should  be  continued,  jjrovided  the  pre- 
mium was  paid  and  indorsed  or  a  receipt  given  ;  also  that  the  company 
should  ui't  be  liable  by  virtue  of  any.  renewal  unless  the  premium  was 
paid,  a  mere  casual  conversation  with  the  agent,  requesting  him  to  renew 
it  at  a  subsequent  date,  but  which  contemplated  further  action,  and  where 
no  premium  w^as  paid  or  credit  agreed  upon,  was  not  a  valid  renewal. 

Louis  Mabshall,  for  Appellant. 

Gray  and  Kline,  firr  Respondent. 

Eabl,  J. 

From  1876,  until  after  the  commencement  of  the  action,  one 
Amos  Jackson  was  the  agent  of  the  defendant  in  this  State,  under  a 
written  appointment  by  which  his  powers  were  limited  and  de- 
scribed as  follows :  *'  To  receive  proposals  for  insurance  against  loss 
and  damage  by  fire  in  Jordan  and  vicinity,  to  fix  rates  of  premiums, 
to  receive  moneys  and  to  countersign,  issue,  renew,  and  consent  to 
the  transfer  of  policies  signed  by  the  managers  for  the  United  States 
for  the  London  Assurance  Corporation,  subject  to  the  rules  and  reg- 
ulations of  said  company,  and  such  instructions  as  might  be  given 
from  time  to  time  by  its  managers."  He  was  furnished  by  the  de- 
fendant with  blank  policies  signed  by  the  secretary,  which  he  filled 

*  Deciiion  rendered,  Hardi  16, 1666. 
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up  when  applications  for  ineurance  were  made  to  him;  he  entered 
the  insurances  e£Eected  by  him  in  books  kept  bj  him,  made  to  the 
company  daily  and  monthly  reports  of  his  transactions,  and  made 
monthly  remittances  of  premiums.  On  the  14th  day  of  August, 
1879,  he  issued  a  policy  to  one  Nicholas  Craner,  upon  a  building 
owned  by  him  in  the  village  of  Jordan,  insuring  him  against  loss  by 
fire  to  the  amount  of  $1,500  for  one  year  from  that  date.  The  pol- 
icy contained  the  following  provisions :  ''  This  insurance  (the  risk 
not  being  changed)  may  be  continued  for  such  further  time  as 
shall  be  agreed  on,  provided  the  premium  therefor  is  paid  and  in- 
dorsed on  this  policy  or  a  receipt  given  for  the  same,  and  it  shall  be 
considered  under  the  original  representation  and  for  the  original 
amounts  and  divisions  unless  otherwise  specified  in  writing."  "  This 
corporation  shall  not  be  liable  by  virtue  of  this  policy  or  any  re- 
newal thereof  unless  the  premium  therefor  shall  be  actually  paid." 
In  July,  1880,  about  four  weeks  before  the  expiration  of  the  policy, 
Jackson  went  to  Craner,  and  had  the  following  conversation  with 
him  as  detailed  by  Craner  in  his  evidence  :  "  He  came  in  and  said  I 
had  better  put  another  thousand  dollars  upon  the  building.  He 
wanted  to  know  if  I  was  not  ready.  I  said  I  would  run  a  Httle  risk 
myself,  but  I  thought  that  I  would  not  then.  Then  he  spoke  about  the 
other,  and  said  it  would  not  be  but  $15  the  next  year,  and  that  was 
low.  I  told  him  I  thought  it  was  very  reasonable,  but  that  I  would 
run  some  risk  myself.  I  don't  know  whether  he  said  when  it  ex- 
pired. He  said  he  wanted  to  put  on  another  thousand.  He  did 
some  little  trading,  I  guess,  with  me  at  the  time.  He  didn't  say  any 
more  then;  that  is  all  the  conversation  I  remember  at  the  time. 
Question.  Did  you  state  to  him  that  you  would  pay  the  pohcy? 
Answer.  Nothing  was  said  about  it;  I  told  him  to  renew  the  policy 
— it  was  $1,500,  and  he  wanted  a  $1,000  more.  I  understood  him 
to  say  he  would  renew  it."  Craner's  son  testified  that  he  heard  the 
same  conversation  and  he  stated  it  as  follows :  '*  Jackson  wanted  to 
put  on  a  $1,000  more;  father  said  he  thought  he  would  run  some  in- 
surance himself;  Jackson  thought  it  would  be  but  1  per  cent,  more 
now,  or  $16  for  $1,500;  father  said  he  knew  it  was  low  but  that  he 
•would  carry  but  $1,500;  Jackson  said  he  was  a  good  customer  of 
father's  and  would  like  some  of  his  iosarance  business;  father  said 
he  would  carry  that,  and  Jackson  said  all  right,  he  would  renew  it 
for  another  year;  my  father  told  him  at  the  store  all  right,  to  keep 
it  in  force;  that  was  at  the  sfore  in  1880;  Jackson  said  he  would. 
Jackson,  called  as  a  witness  for  the  plaintiff,  gave  a  different  version 
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of  the  conversation,  and  substantially  denied  that  he  agreed  to  renew 
the  policy. 

The  property  insured  was  destroyed  by  fire  on  the  2d  of  Febru- 
ary, 1881,  about  seven  months  after  this  conversation;  and  in  the 
mean  time,  although  Craner  and  Jackson  were  near  neighbors  and 
met  almost  daily,  they  had  no  conversation  whatever  about  the  in- 
surance or  the  renewal  of  the  policy,  and  the  subject  was  never 
mentioned  between  them.  No  renewal  receipt  was  ever  executed  or 
given  by  Jackson  to  Craner,  and  the  renewal  was  not  indorsed  on 
the  policy,  and  no  entry  of  the  renewal  was  ever  made  on  any  paper 
or  in  any  book  by  Jackson.  The  premium  was  not  paid  or  ten- 
dered or  otherwise  arranged,  and  no  report  of  the  renewal  was  made 
to  the  defendant,  and  no  action  whatever  was  taken  by  either  party 
in  reference  thereto  previous  to  the  fire.  By  the  same  fire  which  de- 
stroyed Craner's  building  Jackson  lost  a  building  which  was  insured 
by  the  defendant,  and  he  was  present  at  the  fire,  and  upon  informing 
the  defendant  of  his  loss,  congratulated  it  and  himself  for  not  hav- 
ing any  risk  upon  Craner's  property;  and  upon  being  spoken  to  by 
Craner  the  next  day  after  the  fire,  he  stated  to  him  that  he  was  not 
insured;  and  during  six  months  thereafter  Craner  made  no  claim 
upon  his  pohcy  and  gave  no  notice  of  his  loss.  In  January,  1882, 
he  transferred  his  claim  against  the  defendant  to  the  plaintiff,  who 
paid  $1  therefor,  and  in  addition  thereto  agreed  to  give  him  one- 
half  of  what  he  should  recover  of  the  defendant 

Upon  these  facts  we  think  it  cannot  be  held  that  Craner  had  a 
valid  insurance  or  a  valid  contract  for  insurance  upon  his  property ; 
there  was  no  present  renewal  of  his  policy,  and  considering  the 
terms  of  the  policy  and  all  the  circumstances,  we  think  Craner  and 
Jackson  could  not  have  supposed  or  understood  that  a  binding  con- 
tract for  renewal  had  been  made.  The  premium  was  not  paid  or 
arranged  in  any  way,  and  it  was  not  agreed  that  credit  should  be 
given  therefor.  There  was  nothing  but  the  casual  conversation  de- 
tailed by  the  two  witnesses,  which  took  place  four  weeks  before  the 
renewal  would  be  needed.  Further  action  must  have  been  contem- 
plated by  the  parties  to  the  transaction.  Craner  should  have  paid  or 
tendered  the  premium  and  asked  for  the  renewal  It  cannot  be ' 
held  that  payment  of  the  premium  was  waived,  as  the  defendant 
knew  nothing  about  the  alleged  renewal,  and  Jackson  either  did  not 
understand  that  there  was  any  renewal  or  had  forgotten  the  conver- 
sation he  had  had  with  Craner. 

In  order  to  uphold  and  enforce  this  insurance  we  would  have  to 
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go  further  than  anj  decision  of  this  court  has  yet  gone,  and  lay 
down  an  impolitic  rule  which  would  make  the  business  of  insur* 
ance  transacted  through  agents  all  oyer  the  country,  far  away  from 
their  principals,  altogether  too  hazardous  and  uncertain.  There- 
fore, without  noticing  other  points  argued  on  behalf  of  the  appel- 
lant, we  are  of  opinion  that  the  judgment  should  be  reversed  and 
new  trial  granted,  costs  to  abide  event. 
All  concur,  except  Danforth,  J.,  not  voting,  and  Bapallo,  J.,  absent. 


VOL.  XV..  53. 
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SUPREME   COURT   OF  WISCONSIN. 


Appeal  from  Cireuit  Court,  Jeffiereon  County. 


HUSTISFORD  FARMERS'  MUTUAL  INS.  CO.l 

vs.  . 

CHICAGO,  M.  &  ST.  P.  RY.  CO.* 

An  iusarauce  company  that  settles  a  loss  due  to  the  negligence  of  a  railroad, 
may  take  an  assignment  of  the  claim  of  tbe  insured  against  the  road,  ana 
recover  the  whole  amount  of  damages  thereunder,  though  in  excess  of  the 
snm  actually  paid  hy  itself. 

Hall  &  Skinner,  for  Respondent,  HuBtisford  Farmers*  Mut.  Ins.  Co. 

John  W.  Cary  and  Burton  Hanson,  for  Appellant,  Chicago,  M.  &  St 
P.  Ky.  Co. 

Cole,  C.  J. 

The  plaintiff  isja  town  insurance  company,  organized  in  April, 
1875,  under  chapter  103,  Laws  1872.  It  issued  its  policy  to  one 
Gottleib  Schwantes,  insuring  him  against  loss  or  damage  by  fire  or 
lightning  to  the  amount  of  $800  on  his  buildings  and  personal  prop- 
erty therein.  During  the  life  of  the  pohcy  a  loss  occurred  which 
was  occasioned,  as  the  jury  found,  by  a  fire  starting  on  the  defend- 
ant's right  of  j  way,  and  extending  to  the  adjacent  premises  of  the 
insured.  The  jury  also  found  that  the  defendant  was  guilty  of  neg- 
ligence in  not  keeping  its  right  of  way  free  from  dry  grass  and 
other  combustible  material,  which  occ^oned  the  losa  The  insured 
sustained  a  loss  by  the  destruction  of  his  property  exceeding  the 
amount  of  his  policy.     The  plaintiff  paid  him  under  its  policy  $626 

^«  Deolalon  rendered,  April  6, 1886. 
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in  full  payment  and  settlement  thereof,  and  took  an  aBsignment  of 
bis  entire  claim  for  damages  against  the  defendant.  The  plaintiff 
seeks  to  recover  of  the  defendant  |866,  being  to  the  full  extent  of 
the  loss  as  alleged  in  the  complaint,  which  the  insured  sustained, 
and  under  the  ruling  of  the  trial  court  had  judgment  for  that 
amount,  together  with  interest  from  the  commencement  of  the  suit. 
The  real  question  in  the  case  is  as  to  the  correctness  of  this  ruling. 
On  the  part  of  the  defendant  it  is  insisted  that  the  plaintiff  had  no 
power  or  authority  to  take  an  assignment  from  Schwantes  of  his 
claim  against  the  defendant;  that  such  im  assignment  was  yoid,  and 
cannot  be  made  the  basis  of  an  action  against  the  defendant;  that 
if  the  plaintiff  is  entitled  to  recover  at  all,  it  is  only  by  reason  of  its 
right  to  be  subrogated  to  the  position  of  the  insured  to  the  extent 
of  the  amount  paid  him  on  its  policy.  .  To  this  it  is  said,  on  the 
other  side,  that  if  the  plaintiff  had  not  owned  a  part  of  the  claim 
against  the  defendant  for  the  loss  at  the  time  of  the  assignment  it 
well  might  be  that  it  could  not  purchase  and  enforce  it;  but,  under 
the  circumstances,  the  assignment  was  not  ultra  vires,  because  the 
plaintiff  did,  in  fact,  by  the  payment  of  its  policy,  become  the  owner 
of  a  large  part  of  the  claim,  which  was  indi\dsible,  and  that  there  is 
no  principle  of  law  which  would  prevent  it  from  acquiring  the  inter- 
est of  the  insured  therein,  and  recovering  the  whole  claim. 

We  are  disposed  to  adopt  the  latter  view  as  correct  It  is  said 
the  assignment  in  question  was  absolutely  void  as  being  taken  by 
the  plaintiff  without  either  the  express  or  impHed  authority  of  law. 
The  statute  authorizing  the  formation  of  these  town  insurance  com- 
panies provides  that  the  corporation  so  organized  "  shaU  possess  the 
usual  powers,  and  be  subject  to  the  usual  duties,  of  corporations." 
Section  1.,  c.  103.  This,  of  course,  restricted  the  company  to  the 
business  of  insuring  the  class  of  property  mentioned  and  situated 
within  the  specified  limits.  In  issuing  its  policy  to  Schwantes  it  is 
not  pretended  that  the  plaintiff  exceeded  its  powers  in  any  respect. 
It  merely  transacted  the  business  it  was  authorized  by  law  to  do,  in 
the  ordinary  way,  and  by  the  usual  means.  When  a  loss  occurred 
on  its  policy  it  had  to  make  good  its  obligation.  On  paying  the 
loss  it  had,  upon  well-established  principles,  a  right  of  action  against 
the  defendant,  without  any  assignment  of  such  right  by  the  assured, 
for  the  amount  which  it  had  been  compelled  to  pay.  In  this  case, 
as  the  property  destroyed  exceeded  in  value  the  amount  of  the 
policy,  the  plaintiff  and  Schwantes  might  have  united  in  an  action 
against  the  defendant  to  recover  their  respective  claims:  Swarthout 
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vs.  Chicago  &  N.  W.  Ry.,  49  Wis.,  626;  a  c.  6.  N.  W.  Rep.,  314. 
And  it  seems  to  us,  under  the  circumstances,  that  the  plaintiff  had 
the  power  to  settle  with  the  insured  when  a  loss  occurred,  and  to 
take  an  assignment,  because  this  might  be  necessary  or  conyenient 
for  the  transaction  of  its  business  We  perceive  no  valid  reason  for 
saying  the  plaintiff  had  no  capacity  to  take  an  assignment  upon  the 
facts  of  the  case,  or  that  it  was  prohibited  by  kw  from  doing  so. 
The  plaintiff  may  not  purchase  and  take  an  assignment  of  a  claim 
where  it  has  no  interest;  but  where  it  becomes  the  absolute  owner 
of  a  part  of  the  claim,  while  acting  within  the  scope  of  its  granted 
powers,  why  may  it  not  acquire  the  rest  of  the  claim  by  assignment 
and  enforce  it  ?  It  can  certainly  work  no  hardship  or  oppression  to 
the  wrong-doer.  There  can  be  no  doubt  of  the  soundness  of  the 
proposition  that  the  powers  of  a  corporation  organized  under  a 
statute  are  such  as  the  statute  specially  confers,  or  such  as  are  nec- 
essary for  the  purpose  of  carrying  into  effect  the  powers  expressly 
granted.  This  court  has  frequently,  in  its  decisions,  sanctioned  this 
principle,  and  we  do  not  intend  to  decide  anything  in  conflict  with 
that  doctrine  here.  We  do  not  feel  called  upon  to  go  over  our  de- 
cisions, to  which  we  referred  on  the  argument. 

Dietrich  vs.  Madison  Relief  Ass'n,  45  Wis.,  79,  is  much  reUed  upon 
by  defendant's  counsel  to  sustain  the  position  that  the  assignment 
in  this  case  was  void;  but  that  case  is  not  in  point,  as  an  examina- 
tion of  its  facts  will  show.  The  company  there  was  restricted  to 
the  business  of  insuring  the  lives  of  its  members  for  the  relief  of 
their  widows  and  children.  Dietrich,  whose  life  was  insured,  as- 
signed his  agreement  or  policy  to  the  company  as  security  for 
certain  notes  executed  or  transferred  by  him  to  it  for  loans  of 
money.  This  assignment  was  held  void  at  the  suit  of  the  heirs 
because  it  was  made  to  secure  a  loan  of  money — a  business  trans- 
action which  the  company  had  no  right  to  engage  in.  But  here  the 
insurance  and  recovery  of  the  loss  from  the  defendant  were  strictly 
in  the  line  of  the  plaintiff's  business,  and,  as  it  owned  a  part  of  the 
claim,  it  might  properly  take  an  assignment  of  the  rest,  and  recover 
upon  it    The  judgment  of  the  circuit  court  is  affirmed. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  the  Court  of  Common  Pleas  of  Wayne  County, 


BAREICR 

V8. 

BEEBER,  Recexveb  of  thb  LTcomNO  Pibe  Ins.  Co.*  J 

In  collecting  assessments  upon  premium  notes  held  by  an  insurance  company,' 
under  the  act  of  July  26th,  1842,  it  is  not  sufficient,  in  order  to  authorize 
execution,  merely  to  file  an  affidavit  by  the  receiver  that  the  statement  an- 
nexed is  copied  from  the  books  of  the  company,  without  alleging  that  it  is 
true,  and  without  giving  in  detail  the  losses.  The  oath  should  be  made 
by  the  treasurer  in  the  absence  of  any  evidence  to  show  his  death  or  re- 
fusal to  swear. 

H.  WiusoN,  Esq.,  for  Plaintiff  in  Error. 

Georoe  G.  Waller,  Esq.,  for  Defendant  in  Error. 

Paxson,  J. 

This  was  a  proceeding  on  the  part  of  the  receiver  of  the  Lycom- 
ing Fire  Insurance  Company,  to  collect  from  the  defendant  below 
the  amount  of  certain  assessments  upon  his  premium  note  held  by 
said  company.  It  was  instituted  under  the  eleventh  section  of  the 
act  of  July  26,  1842,  P.  L.,  426.  The  right  of  the  company  to  enter 
judgment  upon  its  premium  notes  under  this  act  was  settled  in 
Krugh  vs.  Insurance  Co.,  77  Pa.  Si  R.,  15,  and  in  Halpenny  vs.  Peo- 
ple's Ins.  Co.,  85  Ind.,  48.  But  this  proceeding  is  in  derogation  of 
the  common-law  rights  of  the  insured;  it  gives  a  summary,  if  not  a 
harsh  remedy  to  the  company,  and  must  be  strictly  construed.  To 
entitle  the  company  to  enter  a  judgment  and  issue  an  execution 
against  a  man  who  has  neither  confessed  judgment  nor  had  a  judg- 

*  DecitloQ  rendered,  April  6,  1886.— From  Legal  InUUigeneer. 
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ment  recovered  against  him  by  a  suit,  all  the  requisites  of  the  act 
must  be  strictly  complied  with. 

The  said  act  provides  :  *'  That  before  any  execution  shall  be  issued 
against  the  members  of  said  company,  it  shall  be  the  duty  of  the  of- 
ficers of  said  company  to  cause  to  be  made  out  a  statement  of  the 
amount  of  premiums  received,  and  the  manner  in  which  the  money 
of  the  company  has  been  expended,  and  file  a  copy  thereof,  attested 
by  the  oath  or  afiSrmation  of  the  treasurer,  in  the  office  of  the  pro- 
thonotary  of  each  county  wherein  members  of  said  company  reside 
who  are  to  be  afifected  by  the  issuing  of  such  execution." 

The  affidavit  filed  in  this  case  was  made  by  the  receiver,  and  sets 
forti) ''  that  the  above  and  foregoing  statement  has  been  taken  from 
the  books  of  the  Lycoiiiing  Fire  Insurance  Company,  and  shows  the 
amount  received  and  expenses  during  the  time  therein  mentioned,  aa 
appears  by  said  books,  vouchers,  and  papers  of  said  company,  and 
is  correct  to  the  best  of  his  knowledge  and  belief."  The  statement 
referred  to  is  composed  of  a  number  of  papers  showing  the  receipts 
and  expenditures  between  stated  periods.  They  give  details  to  some 
extent,  but  are  lumping  just  where  they  should  have  been  specific. 
As  an  illustration  I  will  take  the  statement  contained  on  page  11  of 
the  plaintifiTs  paper  book.  It  pui^ports  to  show  the  condition  of  the 
company  between  May  1,  1879,  and  February  25,  1880,  the  time  cov- 
ered by  assessment  No.  38,  from  which  it  appears  that  the  amount 
paid  for  officers'  salaries  was  $20,747,  and  for  losses  and  damages  by 
fire,  $233,086.52.  These  large  items  are  given  with  an  entire  ab- 
sence of  detaiL  We  may  assume,  without  violence  to  the  act  of  As- 
sembly, that  its  object  in  requiring  this  statement  as  a  preliminary 
step  to  the  issuing  of  an  execution,  was  to  give  the  assured  reasona- 
ble information  as  to  the  expenditures  of  the  company  in  order  that 
he  may  have  a  day  in  court  to  contest  its  validity  or  correctness. 
But  how  is  the  insured  to  test  its  correctness  when  the  whole  amount 
of  losses  paid  is  stated  in  a  gross  sum,  without  any  information  as 
to  whom  such  losses  have  been  paid,  and  the  amounts  of  such  pay- 
ments respectively  ?  And  if  he  should  think  that  the  munificent 
sum  paid  for  officers'  salaries  was  unreasonable  under  the  circum- 
stances, how  can  he  test  its  correctness  with  no  detail  as  to  the  num- 
ber of  officers,  or  the  amount  paid  to  each  ?  It  is  no  answer  to 
this  to  say,  that  it  would  involve  figures  and  extend  the  statement 
Where  a  company  is  allowed  by  law  to  enter  a  judgment  and  issue 
execution  upon  a  plain  note,  without  any  suit  or  proceeding  what- 
ever against  the  debtor,  it  is  not  too  much  to  require  that  the  latter 
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shall  haye  full  information  of  what  his  money  is  to  be  taken  for,  be- 
fore an  execution  shall  go  out  against  him  to  collect  it  If  it  re- 
quires additional  clerical  labor,  the  company  must  procure  it;  in 
this  particular  case  the  amount  charged  for  such  services  would  ap- 
pear to  have  been  ample  for  such  purpose. 

But  there  is  another  difficulty.  The  act  of  1842  requires  that  the 
statement  shall  be  attested  by  the  oath  of  the  treasurer.  It  does 
not  say  the  treasurer  or  other  officer.  The  palpable  object  of  requir- 
ing it  to  be  made  by  the  treasurer  was  that  he  is  supposed  to  have 
actual  knowledge  of  the  items  in  the  statement  The  oath  in  this 
case  was  made  by  the  receiver,  and  it  practically  amounts  to  no 
more  than  saying  that  the  statement  is  a  correct  copy  from  the 
books.  And  when  he  says,  *'  it  is  correct  to  the  best  of  his  knowl- 
edge and  belief,"  he  evidently  means  that  it  is  a  correct  copy  from 
the  books.  This  is  not  what  the  act  contemplates,  nor  what  it  says. 
It  makes  no  reference  to  what  appears  upon  the  books.  It  calls  for 
an  oath  sufficiently  precise  as  to  render  the  treasurer  liable  to  an  in- 
dictment for  peijury  if  it  is  false,  even  though  the  books  should  sus- 
tain every  word  of  it. 

But  it  is  said  that  the  company  being  insolvent  and  in  the  hands 
of  a  receiver,  there  is  no  treasurer  to  make  the  required  oath.  This 
is  begging  the  question.  It  nowhere  appears  that  the  person  who 
was  treasurer,  and  made  the  disbursements,  is  not  alive  and  willing 
to  make  the  requisite  oath.  It  is  not  necessary  for  us  to  decide  that 
in  case  of  the  insolvency  and  dissolution  of  a  company,  and  the  death 
of  the  former  treasurer,  or  his  refusal  to  make  the  oath,  it  could  not 
be  made  by  some  other  person  having  knowledge  of  the  facts;  but  we 
do  decide  that  a  mere  statement  from  the  books  without  the 
oath  of  any  one  that  the  disbursements  therein  referred  to  were  act- 
ually made,  is  not;  a  compliance  with  the  act  of  1842,  and  does  not 
justify  the  issuing  of  an  execution.  The  judgment  entered  against 
the  defendant  below  must  stand,  but  it  was  error  to  refuse  to  set 
aside  the  writ  of  fieri  facias,  and  to  this  extent  the  order  of  the  court 
below  must  be  reversed. 

Gkjrdon,  J.,  dissents. 
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:  SUPREME  COURT  OF  PENNSYLVANIA. 


Error   to  the  Court  of  Common  Pleas  of  Berks  County, 


RUTH 

KATTERMAN  et  al.*^ 

A  mntual  aid  society  issued  two  certificates  of  membership  or  policies  on  the 
life  of  A,  amounting  to  |5,000  ;  the  beneficiaries  were  B,  a  stranger,  and 
C,  a  son  of  A,  but  the  latter  only  to  the  amoant  of  $200.  Eighteen  davs 
afterwards  B  assigned  to  D,  who  paid  all  the  costs  and  fees  an  to  the 
death  of  A.  After  A^s  death  D  maae  a  compromise  with  four  of  tne  heirs 
and  also  with  the  widow,  who,  on  payment  of  an  agreed  sum,  assigned  all 
their  interest  to  D.  After  payment  of  these  sums,  and  of  |200  t-o  a  minor 
heir,  the  society  paid  the  balance  of  the  insilrance  to  D.  The  administra- 
tors then  brought  suit  against  D  to  recover  this  money. 

Held,  That  B  and  D  had  no  insurable  interest  in  decedent's  life,  and  that  D 
could  only  hold  the  amount  which  he  had  expended  as  fees  and  costs. 
And  held,  further,  that  as  one  of  the  heirs  was  a  minor  the  assignment  of 
the  four  heirs  and  the  release  of  the  widow  was  properly  rejected  as  evi- 
dence in  this  suit.    That  is  a  matter  for  the  orphans'  court. 

Messrs.  Hibam  Y.  Kaufman,  H.  O.  Schradeb,  and  Fbane  R  Schell, 
for  Plaintiff  m  Error. 

Messrs.  Wm.  H.  Livingood  and  Bassleb  Boyer,  Contra, 

Gordon,  J. 
From  the  statement  of  this  case  as  furnished  to  us  by  the  counsel 
for  the  plaintiff  in  error,  defendant  below,  we  gather  the  following 
facts,  which  are  the  controlling  features  of  the  contention  in  hand : 
On  the  5th  of  September,  187^  the  United  Brethren  Mutual  Aid  So- 
ciety of  Lebanon,  Pennsylvania,  issued  two  certificates  of  member- 

*  Opinion  filed.  March  29,  l886.^From  PUUlmrgh  Legal  Journal. 
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ship,  or  policies  on  the  life  of  Benjamin  Eatterman,-  the  one  for 
$2,000  and  the  either  for  $3,000.  The  beneficiaries  therein  men- 
ti'^ned  were  one  John  Levy  and  Thomas  Eatterman,  a  son  of  the 
assured,  the  latter,  however,  only  to  the  amount  of  $100  in  each  pol- 
icy. Eighteen  days  after  the  date  of  these  certificates  they  were 
assi<rned  by  Levy  to  Jamei  Ruth,  who  paid  all  the  costs  and  fees, 
together  amounting  to  $1,951.40.  On  the  20th  of  March,  1882,  Eat- 
terman died.  Immediately  upon  his  death  his  heirs  notified  the  so- 
ciety of  their  protest  against  the  payment  of  the  policies  to  Euth. 
Thereupon  there  appears  to  have  been  a  compromise  between  him 
and  four  of  the  heirs  which  resulted  in  an  assignment  of  their  sev- 
eral interests  to  the  defendant  in  consideration  of  the  sum  of  $363. 
The  widow  also  interposed  and  received  $500  from  the  society  in 
full  pajTnent  of  her  claim.  After  deducting  these  several  sums  of 
money,  together  with  the  $200  belonging  to  Thomas  Katterman,  a 
minor  heir,  there  was  paid  over  to  Ruth  $3,094.69.  This  sum,  less 
assessments  and  expenses  in  the  taking  out  and  maintaining  the  pol- 
icies, is  now  claimed  by  the  administrator  of  the  decedent's  estate. 
The  learned  judge  of  the  court  below  held  that  these  policies,  as  to 
Levy  and  Ruth,  who  had  no  interest  in  the  decedent's  life,  either  as 
near  relatives  or  creditors,  were  speculative,  and  mere  wagers  on 
Eatterman's  life,  and  that,  under  the  doctrine  of  Gilbert  vs.  Moose, 
8  Out.,  74,  and  sim'lar  cas^s,  the  defendant  could  hold  of  their  pro- 
ceeds, as  against  the  representatives  of  Eatterman's  estate,  only  the 
amount  which  he  had  expended  in  the  way  of  fees  and  expenses. 
The  position  thus  assumed  by  the  common  pleas  is  one  that  is  too 
well  settled  to  require  discussion,  nor  can  we  discover  that  it  was 
seriously  controverted  by  the  learned  counsel  for  the  defense. 
Complaint,  however,  is  made  that  the  court  refused  to  admit  in  evi- 
dence and  submit  to  the  jury  the  assignments  of  the  four  heirs  and 
the  settlement  with  the  widow.  But  we  cannot  see  what  legitimate 
purpose  such  admission  could  hav9  subserved.  Had  all  the  heirs, 
supposing  them  to  have  been  sui  juris,  released  to  Ruth,  together 
with  the  widow,  this  might  have  operated  under  the  doctrine  of 
Walworth  vs.  Abel,  2  P.  F.  Smith,  370;  Weaver  vs.  Roth,  9  Out., 
409,  and  similar  cases,  as  an  equitable  defense. 

But  one  of  the  heirs  was  a  minor,  and  neither  did  nor  could  join 
in  the  alleged  assignment.  As,  thei*efore,  the  estate  must,  at  all 
events,  go  to  distribution,  it  certainly  would  have  been  improper  for 
the  common  pleas  to  have  attempted  to  anticipate  and  forestall, 
even  in  part  the  action  of  the  orphans'  court.    Indeed,  it  would  have 
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been  impossible  so  to  do,  for  the  expenses  of  administration  not 
having  been  ascertained,  the  amount  to  which  the  defendant,  by 
virtue  of  his  assignments,  vrould  be  entitled,  could  not,  in  this  ac- 
tion, be  certainly  determined.  Nor  are  his  rights  at  all  affected  bv 
the  judgment  in  this  case,  for  on  final  settlement  of  the  estate  the 
orphans'  court  has  full  power  to  judge  between  him  and  the  widow 
and  heirs,  and  award  to  him  that  which  is  justly  his  due.  We  must, 
therefore,  dismiss  the  first  and  third  assignments  of  error.  Nor 
can  we  sustain  the  second.  The  complaint  therein  contained  we 
give  as  follows  :  "  The  court  erred  in  rejecting  the  offer  of  the  de- 
fendant, which  is  as  follows  :  '  The  delendant's  counsel  propose  to 
show,  by  the  witness  on  the  stand,  that  in  settling  policies  of  insur- 
ance with  poHcy-holders,  it  is  the  custom  to  allow  an  equated  interest 
upon  all  moneys  paid  into  the  association  in  the  shape  of  assess- 
ments, or,  in  other  words,  6  per  cent  interest  on  the  whole  amount 
for  one-half  the  time.'  " 

The  court  could  not  perceive  the  relevancy  of  this  offer,  hence,  re- 
jected it.  As  we  are  tinable  to  understand  this  proposition  we  can- 
not say  that  the  court  did  wrong  in  not  adopting  it.  The  offer  is  not 
to  prove  a  fact,  as  that  the  defendant  had  to  pay  something  for 
which,  in  this  suit,  he  was  entitled  to  a  credit,  or  that  the  company 
allowed  him  a  rebate  with  which  he  should  have  been  charged ; 
neither  was  the  court  asked  to  hold  that  he  should  be  allowed  in- 
terest  on  the  money  which  he  actually  did  pay,  but  that,  ''  In  settling 
policies  of  insurance  with  policy-holders  it  is  the  custom  to  allow  an 
equated  interest  upon  all  moneys  paid  into  the  association  in  the 
shape  of  assessments."  Certainly  the  question  concerned  not  a  gen- 
eral custom  of  insurance  companies,  or  of  this  particular  company, 
but  rather  what  was  fact  as  to  this  transaction.  If,  indeed,  he 
was  allowed  the  rebate  here  mentioned,  it  was  an  easy  matter  for  him 
to  have  proved  it,  and  proof  of  a  custom  would  not  have  availed 
him  unless  he  could  show  that  it  was  applied  to  his  own  case.  It 
follows  that  his  offer  was  altogether  barren  and  useless,  and  the 
court  did  well  to  reject  it 

The  judgment  is  affirmed. 
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UNITED  STATES  CIBCUIT  COUBT. 

EASTERN  DISTRICT  OF  NORTH  CAROLINA. 


ROYSTER  ET  AL. 

ROANOKE,  N.  &  B.  S.  B.  CO.  et  al.*; 

Where  owners  of  certain  cotton  ship  it  by  a  carrier,  and  obtain  insurance  on 
it.  and  the  carrier,  at  the  time,  has  annual  policies  covering  the  cargoes 
or  its  steamer,  which  x>o]icies  contain  a  clause  limiting  the  insurance  to 
the  interest  of  the  insured,  and  a  fire  occurs,  this  does  not  constitute 
double  insurance,  and  the  shipper's  insurers  cannot  make  the  carrier'a 
insurers  contribute  to  their  loss. 

In  Chancery. 

This  is  a  suit  in  chancery  by  the  plaintiff  on  behalf  of  their  in- 
surers, the  Union  Insurance  Company,  against  the  defendant,  to 
compel  it  and  its  insurers  to  contribute  to  a  loss  under  the  following 
circumstances:  The  steamboat  company  is  a  common  carrier.  It 
received  from  the  plaintiffs  certain  cotton  for  transportation  on  its 
steamer  Gommerce.  The  said  steamer,  with  her  cargo,  ^v^as  destroyed 
by  fire.  No  negUgence  in  the  matter  was  charged.  The  plaintiffs 
had  insurance  on  their  cotton  in  the  Union  Insurance  Company, 
which  paid  them  $3,900  on  their  loss.  The  steamboat  company  also 
had  insurance  to  the  amount  of  $10,000  in  policies  dated  January 
27, 1883,  and  running  a  year,  made  payable  to  the  steamboat  com- 
pany for  the  benefit  of  whom  it  might  concern.  They  were  not 
floating  policies,  covering  the  goods  on  the  special  trip  during  which 
the  fire  occurred,  but  policies  covering  many  goods  on  many  trips. 

*  Deoision  rendered,  January,  1886  —From  Ftderai  Reporter. 
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The  fire  occurred  on  December  6, 1883.  Affcer  the  fire,  the  steam- 
boat company  compromised  with  its  insurers  by  collecting  $4,060.89, 
and  applying  it  to  the  re-imbursement  of  those  of  its  shippers  who 
were  uninsured.  This  suit  is  brought  by  the  plaintifiGs,  for  the 
benefit  of  their  insurers,  against  the  steamboat  company  and  its 
insurers,  claiming  that  there  was  double  insurance,  and  that  the 
plaintiff's  insurers  can  make  the  insurers  of  the  steamboat  com- 
pany contribute  to  their  loss.  The  only  defendant  insurers  who 
have  been  served  with  process,  and  answered,  are  the  Boyal  Insur- 
ance Company  and  the  London  &  Lancashire  Insurance  Company, 
each  of  whom  paid  $1,015.22  under  the  circumstances  above  men- 
tioned/ The  material  portion  of  the  policies  of  the  defendant  com- 
panies (taking  the  Boyal  as  a  sample,  as  they  were  all  identical 
except  as  to  names  and  amounts)  is  as  follows: — 

The  Royal  Insurance  Company,  *  *  *  in  consideration  of  $50,  •  •  •  do 
insure  the  Roanoke,  N.  &.  B.  Steamboat  Company,  against  loss  or  damage  by 
fire,  to  the  amount  of  |2,500,  the  property  hereinafter  described,  On  all  goodg^ 
wqreSj  and  merchandise  generally^  including  cotton  in  hales, — their  own,  or  in  their 
care  or  cmtodg  as  common  carriers  or  warehousem,enf — while  in  transit  on  hoard 
thHr  steamer  Commerce,  •  •  •  Loss,  if  any,  payable  to  said  company  for  account  of 
whom  it  may  concern,  •  *  •  And  the  said  *  •  •  company  hereby  agree  *  *  *  to 
make  good  unto  the  said  assured  *  *  *  all  such  immediate  loss  or  damage, 
not  exceedng  in  amount  the  sums  insured  as  above  specified,  nor  the  in- 
terest of  the  assured  in  the  property,  except  as  herein  provided,  as  shall 
happen  by  fire,  etc. 

That  portion  of  the  above  in  italics  was  in  writing,  the  balance  was 
in  print. 

BicHABD  Walke,  and  Walter  Clark,  for  Complainants. 

Robert  M.  Hughes,  for  Defendants. 

Bond,  J. 

This  cause  was  submitted  on  the  bill,  answer,  and  exhibits,  with 
an  agreed  statement  of  facts  therein,  and  was  argued  by  counsel 

The  court  is  ot  opinion  that  the  complainants  are  not  entitled  to 
recover.  The  complainants  shipped,  on  board  the  defendant's  steam- 
boat, seventy-eight  bales  of  cotton.  The  steamboat  with  all  its 
cargo  was  destroyed  by  fire.  The  complainants  had  insured,  as 
owners,  the  cotton  in  their  own  names,  to  the  extent  of  their  esti- 
mate of  its  value  to  them.  The  defendant  company  had  a  policy 
for  a  year  covering  all  cargoes  on  board,  limiting  the  liability  of 
insurers  to  the  extent  of  the  interest  of  the  insured  in  the  cargo. 
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The  steamboat  company  had  no  interest  in  the  complainant's  cotton, 
and,  when  it  was  consumed,  was  paid  nothing  on  account  of  its  loss. 
The  company  was  under  no  obligation  to  insure  its  cargoes,  and  did 
not  do  so  further  than  to  protect  its  interest  for  freight,  charges, 
and  loss  accruing  from  the  negligence  of  its  employes.  This  is  not 
double  insurance,  which  makes  a  proper  case  of  contribution  between 
the  seyeral  insurance  companies.  To  make  such  a  case,  the  property 
insured  and  the  interest  insured  must  be  identical  A  decree  will 
be  signed  in  accordance  herewith. 
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SUPREME  COURT  OF  MICHIGAN. 


UNION  MUT.  FIRE  INS.  CO.  ^ 

I  SPAULDING.* 

Where  in  a  mutual  company  a  member  has  paid  his  proportion  of  existing 
losses  and  assessments  levied,  and  has  withdrawn  and  snrreudered  his  pol- 
icy, he  is  not  liable  for  an  existing  deliciency  not  discovered  until  after  his 
withdrawal. 

Harvey  Joslin,  for  Plaintiff^  and  AppellanL 

IVIaheb  &  Felkeb,  for  Defendant, 

Campbell,  C.  J. 

Defendant  was  sued  as  a  member  of  the  Mutual  Insurance  Com- 
pany, which  is  plaintiff,  for  the  proportion  calculated  according  to 
his  premium  note  on  an  assessment  He  surrendered  his  poHcj, 
May  1, 1884,  and  on  that  day  paid  $100,  which  was  his  full  propor- 
tion of  the  only  assessment  then  outstanding,  and  that  assessment 
had  been  called  for  $19,769.86,  which  covered  all  losses  existing  at 
the  time  it  was  made,  and  a  further  sum  of  $1,683.99  for  estimated 
expenses  and  shortages.  In  November,  1884,  a  deficiency  of 
$3j 791.98  remained  unpaid  on  this  assessment,  in  addition  to  a 
further  loss  claim  of  $1,094,  and  a  new  assessment  of  between  $7,000 
and  $8,000  was  made  to  provide  for  this  deficiency.  Defendant  was 
notified,  but  refused  to  pay.  Some  questions  arose  upon  the  regu- 
larity of  the  assessments,  but  they  are  not  important,  as  we  consider 
the  facts.  Facts  are  fully  found  and  judgment  was  given  below  in 
favor  of  defendant  on  the  merits. 

The  statute  leaves  the  relations  and  liabilities  of  members  to  be 
governed  by  the  charter  in  most  respects.    The  charter  of  this  com- 

*  Opinion  filed,  April  23, 1888. 
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pany  provides  that  any  member  may  withdraw,  on  application  to  the 
secretary,  by  surrendering  his  policy,  **  and  paying  to  the  secretary 
his  proportion  of  all  assessments  to  which  this  company  is  liable  at 
the  time  of  withdrawal."  The  by-laws  contain  the  same  provision 
in  slightly  different  words:  " By  paying  his  proportion  of  all  assess- 
ments, if  any,  at  the  time  of  his  withdrawal" 

There  can  be  no  doubt  on  the  findings  that  defendant  did  pay  in 
full  all  that  was  his  proportion  of  any  existing  losses  of  the  company, 
as  well  as  of  any  assessment  levied.  Whatever  losses  subsequently 
arose  from  failures  to  collect,  or  from  any  other  cause,  were  not  ex- 
isting losses.  He  was  very  clearly,  we  think,  within  the  language  of 
the  charter  and  by-lanvs.  The  purpose  of  a  surrender  is  undoubt- 
edly to  cut  off  all  future  relations  between  the  parties. 

This  subject  was  within  the  contemplation  of  every  one  when  the 
chai*ter  was  drawn  and  when  defendant  became  insured.  It  is  a 
customary  and  reasonable  arrangement.  There  would  be  no  object 
in  providing  for  a  surrender  which  would  continue  to  be  of  no  avail 
bO  long  as  any  default  might  exist  on  the  part  of  any  other  member. 
A  complete  collection  of  the  assessment  may  never  be  made,  and  no 
one  can  ever  tell,  on  such  a  condition,  when  his  membership  ceases. 

There  may  be  circumstances  which,  by  reason  of  fraud  or  serious 
error,  might  render  a  surrender  inoperative.  But  it  can  never  be 
presumed  that  serious  deficiencies  wOl  arise  in  a  weU-mapaged  com- 
pany, and  such  a  possibility  cannot  destroy  a  surrender  in  go'pd 
faith.  That  is  an  aiTangement  whereby  the  company  discharges  the 
member  from  his  relations,  and  there  is  no  l^gal  objection  to  it. 
The  withdrawal  of  membership  is  directiy  sanctioned  by  recogni- 
tions in  the  statute  under  which  plaintiff  was  organized:  How.  St., 
§  4,254. 

The  New  York  Court  of  Appeals,  in  Hyde  vs.  Lynde,  4  N.  Y.,  387, 
recognized  the  finality  of  such  a  surrender,  where  it  was  afterwards 
ascertained  that  claims  were  good  for  previous  contested  losses 
which  were  not  calculated  in  the  terms  of  surrender.  It  is  there 
clearly  explained  that  the  purpose  of  the  transaction  is  to  put  an  end 
to  all  future  liability,  and  that  it  should  not  be  impeached  unless  for 
fraud  or  mistake.  We  think  the  doctrine  is  fair  and  reasonable. 
The  court  below  was  of  this  opinion. 

The  judgment  must  be  affirmed,  with  costs. 

Sherwood  and  Champlin,  J.J.,  concurred.  Morse,  J.,  did  not  sit 
in  this  case. 
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SUPREME    COURT  OF   MINNESOTA. 
OLSON  AND  Another 

ST.  TAUL  FIRE  A  MARINE  INS.  CO.* J 

A  building  twenty-five  feet  distant  is  not  coutignous  within  the  meaning  of  a 
policy  that  provides  it  shall  be  void  in  case  the  risk  be  increased  by  tho 
erection  or  use  of  any  bnilding  contiguous  thereto. 

The  language  of  a  policy  must  be  clear  and  unambiguous  and  doubt  must  be 
in  favor  of  the  insured. 

Cfioes,  Hicks  &  Carleton,  for  R^'n^ndeixts,  Emilj  Olson  and  an- 
other. 
J.  W.  LusK,  for  Appellanty  St.  Paul  Fire  &  Marine  Ins.  Co. 

Vanderburgh,  J. 
The  defendant  seeks  to  defeat  a  recoYerj  in  this  action  on  account 
of  a  breach  of  one  of  the  conditions  in  a  policy  of  insurance  issued 
upon  the  dwelling-house  of  plaintiff  which  runs  as  follows  :  "  If  the 
risk  shall  be  increased  by  the  erection  or  use  of  any  building  con- 
tiguous thereto,  *  *  *  without  the  consent  of  this  company  in- 
dorsed thereon,  then,  and  in  every  such  case,  this  policy  shall  be 
null  and  void."  In  respect  to  an  alleged  breach  of  this  condition, 
the  court  finds  that,  subsequent  to  the  issuance  of  the  policy,  a 
cooper  shop  was  erected  and  operated  at  a  distance  of  twenty-five 
feet  from  the  building  iosured  ;  and  that  the  risk  was  thereby 
greatly  increased;  and  that  the  loss  in  question  resulted  from  fire 
communicated  ^m  such  shop;  and  that  the  defendant  never  con- 
sented to  the  erection  of  the  shop,  and  received  no  notice  thereof 
from  the  plaintiff.    It  further  appears  that  the  plaintiff  did  not  own 

•  Decision  rendered,  July  14,  1886. 
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the  laud  upon  which  the  Bhop  was  built,  and  that  a  strip  of  land  ten 
feet  in  width  between  the  insured  property  and  the  shop  was  owned 
by  a  stranger. 

The  increased  risk  does  not  appear  to  be  due  to  any  act  of  the  €s- 
sured,  and  the  condition  under  consideration  avoided  the  policy  only 
for  increased  risk  caused  by  the  erection  of  a  building  contiguous 
to  the  insured  property.  In  the  judgment  of  the  trial  court  the 
shop  was  not  contiguous  to  the  dwelling  insiu'ed,  under  a  proper  in- 
terpretation of  the  terms  of  the  policy.  This  construction  is,  we 
think,  the  correct  one.  It  may  be  that  the  insurance  company  in- 
tended, by  the  language  used,  to  include  a  case  like  this,  because  the 
new  building  was  sufficiently  near  to  greatly  increase  the  hazard  to 
the  insured  dwelling,  though  not  closely  joined  to  it  It  is  a  well- 
settled  rule  of  construction  that  the  language  of  a  condition  in  a 
policy,  being  that  of  the  underwriters,  and  selected  by  them,  must 
be  clear  and  unambiguous,  and  any  doubt  as  to  its  meaning  must  be 
resolved  in  favor  of  the  policy-holder :  Chandler  vs.  Insurance  Co., 
21  Minn.,  88;  Loy  vs.  Insurance  Co.,  24  Minn.,  315;  CargiU  vs.  In- 
surance Co.,  33  Minn.,  93;  s.  c,  22  N.  W.  Rep.,  6. 

The  situation  of  the  buildings  in  question  was  not  such  as  to  war- 
rant the  court  in  adjudging  them  to  be  ''  contiguous."  The  term 
must  be  given  its  proper  definition  and  meaning,  as  commonly  re- 
ceived and  understood,  to  the  end  that  policy-holders  may  not  be 
misled,  or  left  in  doubt,  as  to  their  duty.  J*ee  Webst  Diet.,  "  con- 
tiguous" and  "adjacent."  Plaintiffs  building  was  separated  and 
detached  from  other  buildings  when  insured.  It  in  fact  remained 
so  when  destroyed.  But  the  defendant  insists  that  the  term  *'  con- 
tiguous," as  here  used,  does  not  mean  merely  adjoining,  or  in  imme- 
diate proximity,  but  that  it  is  also  applicable  to  objects  "  near  by," 
and  that,  upon  the  facts  of  this  case,  it  should  be  held  that  the  shop 
was  sufficiently  near  to  be  within  the  condition.  This  construction 
is  not  admissible.  The  matter  would  be  left  altogether  too  doubtful 
and  ambiguous  for  the  protection  of  the  assured.  We  cannot  hold 
that  a  building  twenty  five  or  any  particular  number  of  feet  from  a 
detached  dwelling  is  contiguous  to  it  :  Arkell  vs.  Insurance  Co.,  69 
N.  Y.,  193;  Hill  v&  Insurance  Co.,  10  Hun,  26.  If  the  company  in- 
tended to  terminate  the  pohcy  in  consequence  of  the  erection  of  a 
building  within  a  certain  distance  of  the  insured  property  without 
its  permission,  it  should  have  plainly  so  indicated,  by  defining  the 
distance,  or  by  the  use  of  appropriate  terms.    Judgment  affirmed. 

Vol.  XV.-M. 
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SUPREME  COURT  OF  NEW  HAMPSHIRR 


SCOTT 

vs. 
PROVIDENT  MUT.  RELIEF  ASST^f, 


) 

.1 


A  certiticate  of  membership  iu  a  mutual  relief  association  may  be  reformed 
after  the  death  of  the  member  by  iuserting  the  name  of  the  beneficiary, 
when  it  api>ears  that  the  .secretary  of  the  association  and  the  assured  both 
understood,  at  the  time  of  the  application,  that  the  proposed  name  should 
be  entered  upon  the  record  without  further  direction. 

Bill  in  equity  to  reform  a  certificate  of  membership  of  George  H. 
Gigar  in  the  defendant  association,  by  inserting  therein  the  name  of 
the  plaintiff  as  beneficiary.  The  question  arises  upon  a  demurrer  to 
the  bill.  The  bill  sets  out  portions  of  the  charter  and  by-laws  of  the 
association,  which  sufficiently  appear  in  the  opinion  of  the  court.  It 
then  alleges  that  Gigar  became  a  member  of  the  association  May  31, 
1880,  paid  all  dues,  and  continued  in  good  standing  until  his  death, 
which  occurred  suddenly  April  8,  1882,  from  an  overdose  of  aconite. 
That  he  was  formerly  a  slave,  having  been  brought  from  Florida  by  a 
military  officer  at  the  dose  of  the  civil  war,  and  it  is  not  known  that 
he  had,  at  the  time  of  his  death,  any  father,  mother  or  other  relative 
living  ;  that  for  more  than  two  years  before  his  death  the  plaintiff  had 
been  engaged  to  be  married  to  him  ;  that  he  had  never  named,  by 
entry  on  his  membership  certificate,  or  in  any  way  in  writing,  the 
person  to  whom  he  desired  the  benefit  to  be  paid  in  case  of  his 
death,  but  at  the  time  he  made  his  application  for  membership  he 
stated  that  it  was  his  intention  that  it  should  be  paid  to  this  plaint- 
iff, and  subsequently  made  similar  declarations  ;  that  he  was  wholly 
unconscious  from  the  time  he  was  taken  ill  to  the  time  of  his  death, 

DecUion  rendered,  March  12, 1886.— From  E(utem  Reporter. 


Digitized  by  VjOOQIC 


1886.]  ScoU  vs.  Provident  Mat.  Belief  Ass'n.  851 

which  was  but  a  few  hours,  and,  therefore,  by  accident  and  misfor- 
tune, was  prevented  from  inserting  the  plaintiff's  name  in  the  certif- 
icate. 

C.  C.  BoGEBS,  for  Plaintiff. 

Baknabd  &  Babnard, /or  Defendant 

Sbhth,  J. 

The  defendants  contracted  to  pay  a  sum  not  exceeding  $2,000,  as 
a  benefit,  upon  due  notice  of  the  death  of  Gigar,  the  assured,  and 
the  surrender  of  his  certificate  of  membership,  "to  such  person  or 
persons  as  he  may,  by  entry  on  the  record  books  of  the  association, 
or  on  the  face  of  this,  certificate,  direct  the  same  to  be  paid/'  The 
bill  alleges,  and  the  demurrer  admits,  that  at  the  time  he  made  ap- 
plication for  membership,  he  stated  to  the  association — which  means 
to  its  proper  officer  or  officers — that  it  was  his  intention  that  the 
benefit  should  be  paid  to  the  plaintiff,  to  whom  he  was  then,  and  at 
the  time  of  his  decease,  betrothed.  The  prayer  of  the  bill  is  for  a 
reformation  of  the  contract,  by  inserting  in  the  membership  certifi- 
cate the  name  of  the  plaintiff  as  beneficiary,  and  that  the  benefit 
may  be  paid  her. 

Section  3  of  article  4  of  the  by-laws  maken  it  the  duty  of  the  secre- 
tary to  keep  a  record  of  the  members  of  the  association,  and  the 
persons  "to  whom  the  relief  is  to  be  paid."  If  the  fact  is  found  at 
the  thai  term  that  the  parties  understood  direction  was  given  to 
enter  the  plaintiff's  name  upon  the  record  book  as  the  beneficiary  to 
whom  the  benefit  was  payable,  and  that  Gigar  understood  that  her 
name  would  be  so  entered  without  further  direction  from  him,  it  was 
the  duty  of  the  secretary  to  enter  it,  and  the  accident  or  mistake  was 
one  which  equity  will  remedy.  The  accident  could  not  be  said  to 
have  arisen  from  the  negligence  or  fault  of  Gigar,  so  as  to  preclude 
relief:  Story  Eq.  Jur.,  §  105.  Nor  would  it  be  a  case  of  non-execu- 
tion of  a  power  as  distinguished  from  a  trust,  where  equity  does  not 
afford  relief:  id.,  §§  169, 170. 

As  equity  interposes  only  as  between  the  original  parties  and  those 
claiming  under  them  in  priorty — ^1  Story  Eq.  Jur.,  §§  105,  16&— 
objection  may  be  obviated  by  an  amendment  joining  Gigar's  admin- 
istrator as  co-plaintiff.  She  may  then  prosecute  this  suit  in  his 
name,  giving  him  indemnity  if  he  requires  it  against  costs  and  ex- 
penses. The  bill  should  also  contain  a  prayer  that  the  plaintiff's 
name  may  be  inserted  in  the  record  book  as  Gigar's  beneficiary. 

Case  discharged. 

Bingham,  J.,  did  not  sit ;  the  others  concurred. 
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LOWER  COURT  DECISION. 


EIGHTS  AND  LIABILITIES  OF  PART  OWNER  OF  VESSEL. 


District  Court,  E.  D.  Wisconsin, 


KIRBY 

!•»• 

THAMES  4fe  MER8P:Y  INS.  CO.,  limited. 

Where  an  insurer  haH  insured  the  interest  of  a  half  owner  of  a  vessel;  and  the 
vessel  was  stranded  during  a  voyage ;  and  such  half  owner  requests  the 
insurer  to  render  her  assistance ;  and  the  insurer  sends  an  agent  to  the  ves- 
sel with  instructions  ^*  to  render  such  assistance  as  isnecessarv  f*  and  such 
half  owner  notifies  the  insurer  that  he  abandons  his  interest  in  the  vessel 
to  the  insurer ;  and  such  agent,  with  the  aid  of  the  master,  crew,  and  such 
half  owner,  move  the  disabled  vessel  to  a  harbor ;  and  afterwards,  without 
further  orders  from  the  insurer,  such  agent,  the  master,  and  crew,  with  tlie 
aid  of  such  part  owner,  attempt  to  navic^ate  the  vessel  to  her  home  port, 
which  is  also  her  port  of  destination :  ana  during  the  voyage  the  vessel  is 
lost :  Held,  that  the  insurer  is  not  liaole  to  the  owner  of  the  uninsured  half 
interest  in  the  vessel  for  her  loss,  and  is  not,  as  to  him,  chargeable  with 
negligence. 

Where  a  policy  of  insurance  on  the  interest  of  a  part  owner  of  a  vessel  pro- 
vides that  the  insured  shall  not  have  a  right  to  abandon  unless  the  amount 
which  the  insurer  would  be  liable  to  pay  under  an  adjustment  as  of  a  par- 
tial loss,  would  exceed  half  the  amount  insured,  nur  unless  the  insurer 
would  receive  a  i)orfect  title  to  the  subject  abandoned.  Intimated,  that  a 
notice  of  abandonment  by  the  insured  to  the  insurer,  before  the  facts  which 
affect  the  right  to  abandonment  are  ascertained,  does  not  constitute  an 
abandonment  under  the  ])olicy. 

Abandonment  by  one  part  owner  of  a  stranded  vessel  of  his  interest  in  the 
vessel  to  the  insurer  of  such  interest  does  not  affect  the  interest  of  other 
part  owners,  nor  the  master's  control  over  the  vessel,  so  far  as  their  inter- 
est is  concerned. 

Authority  by  an  iusurer  to  a  wrecking  master  to  render  '^  necessary  assist* 

*  **^  rendered,  April,  18S6.— From  F^eral  Reporter, 
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ance*'  to  a  sfcranded  vessel  does  not  confer  on  such  agent  any  authority  to 
accept  an  abandonment  of  a  part  owner's  interest,  nor  authority  to  navi- 
gate the  disabled  vessel  to  her  home  port  after  having  once  moved  her  into 
a  harbor. 
Libelant  must,  to  recover,  clearly  prove  his  case. 

Mabkham  &  NoYES,  for  LibelanL 

Van  Dyke  &  Van  Dyke,  for  Bespondenf, 

,  Dteb,  J. 

The  libelant,  Kirby,  and  one  Ebert,  were  owners  of  the  schooner 
Arah,  a  vessel  engaged  in  lake  navigation,  each  owning  an  undivided 
one-half  interest.  Ebert  was  managing  owner,  and  his  interest  was 
insured  in  the  sum  of  $2,000,  under  a  policy  issued  by  the  respond- 
ent company.  The  libelant's  interest  was  uninsured.  About  the 
first  November,  1883,  the  vessel  was  stranded  near  the  harbor  of 
St.  Joseph,  Michigan.  The  master.  Captain  Charles  Starke,  imme- 
diately telegraphed  to  Fitzgerald  ^  Co.  the  local  agents  of  the  in- 
surance company,  at  Milwaukee,  that  the  vessel  was  ashore,  and 
requesting  assistance.  Fitzgerald  A  Co.,  at  once  telegraphed  Crosby 
k  Dimick,  general  agents  of  the  company  at  Buffalo,  saying  that 
help  could  not  be  sent  from  Milwaukee,  and  that  it  could  be  better 
obtained  in  Chicago.  Crosby  &  Dimick  then  forwarded  a  dispatch 
to  the  agents  of  the  company  in  Chicago  to  send  Martin  Blackburn 
to  the  vessel,  ''to  render  such  assistance  as  was  necessary."  Black- 
bum  was  immediately  engaged,  ani  proceeded  to  St.  Joseph.  He 
procured  a  tug  and  pump&  Part  of  the  cargo  was  removed  from 
the  vessel,  and  placed  on  the  pier,  and  within  a  lew  days  she  was 
got  off,  and  was  taken  into  the  port  of  St.  Jo:*eph.  Ebert  and  the 
master  and  crew  of  the  vessel  took  part  in  the  wrecking  operations. 
On  the  sixth  of  November,  and  before  the  vessel  was  got  off  the 
beach,  Ebert  sent  a  telegram  to  the  Buffalo  agent,  stating  that  he 
abandoned  his  interest  in  the  vessel  to  the  insurance  company. 
This  telegram  was  written  by  Blackburn  for  Ebert.  On  the  same 
day  Ebert  sent  a  similar  telegram  to  Fitzgerald  &>  Co.,  the  loca 
agents  at  Milwaukee.  The  proofs  show  that  the  Buffalo  agent  s 
never  received  the  telegraphic  notice  of  abandonment  alleged  to 
have  been  sent  to  them  by  Ebert;  but  Fitzgerald  &  Co.,  on  the 
receipt  by  them  of  notice  of  abandonment,  forwarded  it  by  mail  to 
the  Buffalo  agents,  who  received  it  some  time  after  the  6th.  The 
schooner  was  taken  into  the  harbor  at  St.  Joseph,  probably  on  the 
9th.  Sails  were  put  under  her  to  stop  her  leaks  and  keep  her  afloat, 
and  some  portion  of  that  part  of  the  cargo  which  had  been  previ- 
ously taken  off  was  placed  again  on  board.    Ebert  and  the  master 
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and  crew  took  part  more  or  less  in  this  work.  Milwaukee  was  the 
home  port  of  the  vessel,  and  was  the  port  of  destination  of  both 
vessel  and  cargo  when  she  was  driven  ashore.  On  the  evening  of 
the  10th  the  tug,  with  Captain  Blackburn  on  board,  took  the  vessel 
in  tow,  accompanied  by  her  master  and  crew  and  a  sufficient  force 
to  keep  the  pumps  in  operation,  and  set  out  for  Milwaukee.  The 
voyage  was  prosecuted  successfully  until  about  4  o'clock  the  follow- 
ing morning,  when  the  vessel  bec««ne  suddenly  water-logged,  and 
was  lost  This  suit  is  now  brought  by  the  libel«mt,  Kirby,  to  recover 
from  the  insurance  company  the'  value  of  his  one-half  interest  in  the 
vessel,  on  the  ground  that  in  these  transactions  Captain  Blackburn 
was  the  representative  and  agent  of  the  company,  exercising  control 
over  the  vessel;  that  he  was  guilty  of  gross  negligence  in  attempt- 
ing to  take  her  across  the  lake  when  she  was  in  an  unseaworthy  con- 
dition, and  that  in  consequence  of  such  neglect  she  was  lost 

I  cannot  doubt  that  Captain  Blackburn,  in  his  operations  for  the 
relief  of  the  vessel,  and  down  to  the  time  when  she  was  taken  into 
the  port  of  St.  Joseph,  was  acting  as  the  representative  of  the  insur- 
ance company.  This  appears  outside  of  testimony  which  was  ob- 
jected to,  such  as  his  own  statements  on  the  subject,  which  I  rule 
incompetent.  He  went  to  the  scene  of  the  wreck  at  the  instance 
of  the  general  agents  of  the  company  who  designated  him  specially 
for  the  employment,  and  he  was  accordingly  employed  by  the  local 
agents  in  Chicago  to  render  such  assistance  to  the  vessel  as  was 
necessary.  The  insurance  company  was  interested  in  the  rescue  of 
the  vessel,  because  it  had  issued  a  policy  covering  Ebert's  interest; 
and  all  parties  seem  to  have  co-operated  in  the  service,  for  the  pur- 
pose of  protecting  from  loss  the  interests  of  the  respective  parties, 
including  that  of  the  libelant,  Kirby. 

It  seems  to  me,  also,  that  after  Crosby  &  Dimick  received  from 
Fitzgerald  &  Co.  the  notice  of  abandonment  sent  in  the  form  of  a 
telegram  by  Ebert,  on  November  6th,  the  insurance  company  might 
very  properly,  so  far  as  Ebert's  interest  was  concerned,  assert  the 
right  to  look  after  and  protect  that  interest  Whether  it  was  a 
technical  abandonment,  under  an  absolute  right  to  abandon,  is 
doubtful.  The  policy  provided  that  the  insured  should  not  have 
a  right  to  abandon,  unless  the  amount  which  the  insurer  would  be 
liable  to  pay  under  an  adjustment  as  of  a  partial  loss  should  exceed 
half  the  amount  insured  ;  nor  was  any  abandonment  to  be  valid 
unless  it  should  be  efficient  to  convey  to  and  vest  in  the  insurance 
company  an  unincumbered  and  perfect  title  to  the  subject  aban- 
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doned;  and  the  facts  bearing  upon  these  conditions  in  the  policy, 
and  which  affected  the  right  to  abandon,  were  not  then  ascertained. 

I  regard  it  extremdly  doubtful  whether,  under  any  authority 
Blackburn  had  from  the  insurance  company,  he  could  act  for  the 
company,  so  as  to  make  it  liable  for  the  consequences  of  his  negli- 
gence, after  the  vessel  was  brought  into  the  port  of  St  Joseph.  He 
was  a  wrecking  master.  His  instructions  were  simply  to  go  to  the 
assistance  of  the  vessel;  and  when  he  got  her  off  the  beach,  and 
safely  into  port,  it  would  seem  that  his  authority  ceased,  and  that, 
wiijhout  further  authority,  what  he  might  thereafter  do,  especially  if 
he  proposed  to  take  the  vessel  in  a  disabled  condition  across  the 
lake,  would  be  done  upon  his  own  responsibility,  so  far  as  the  com- 
pany was  concerned.  In  a  case  like  this,  where  it  is  sought  to 
charge  one  party  with  damages  resulting  from  the  negligence  of 
another,  it  ought  clearly  to  appear  that  the  act  out  of  which  the 
alleged  liability  springs  was  witliin  the  scope  of  the  latter's  author- 
ized employment.  The  company  does  not  appear  to  have  given 
Blackburn  any  authority  to  take  possession  of  the  vessel,  or  to  do 
anything  with  her  except  to  assist  in  relieving  her  from  the  imme- 
diate extremity  she  was  in.  He  had  no  authority  to  accept  an 
abandonment.  He  received  no  instructions  from  the  company  to 
take  her  out  of  St  Joseph  harbor,  or  to  take  her  to  any  other  port 
for  repairs.  If  the  determination  of  the  case  turned  upon  this  qi  es- 
tion,  I  should  be  strongly  disposed  to  hold  that  after  the  wrecking 
service  was  completed,  and  the  vessel  brought  into  port,  Blackburn's 
relation  to  the  company,  as  its  representative,  ceased,  and  that  in 
what  was  subsequently  done  he  acted  on  his  own  responsibility,  and 
rather  in  the  capacity  of  an  independent  salvor  than  as  the  a:?ent  of 
the  company. 

Even  if  Blackburn  were  to  be  regarded  as  the  company's  a.^ent, 
acting  within  the  s3ope  of  his  employment,  down  to  the  time  the 
vessel  was  lost,  it  is  not  altogether  dear  that  such  negligence  was 
imputable  to  him  in  attempting  to  take  the  vessel  to  her  poil  of 
destination  as  would  make  the  company  liable  for  her  loss.  If  he 
acted  in  good  faith,  but  erred  in  his  judgment  as  to  the  success  of 
the  undertaking,  it  might  not  follow  that  such  error  of  judgment 
alone  should  involve  his  principal  in  a  hability  to  damages,  the  same 
as  if  the  loss  had  been  occasioned  by  positive  negligence.  The  law 
does  not  judge  the  facts  in  such  a  case  with  all  the  wisdom  that 
comes  after  the  event,  but  rather  in  the  light  of  the  circumstances 
and  situation  as  they  appeared  at  the  time  to  those  charged  with 
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negligence.  However  this  may  all  be,  upon  an  attentive  perusal  of 
the  testimony,  and  upon  consideration  of  all  the  circumstances  of  the 
case,  as  I  am  enabled  to  judge  of  them  in  the  light  of  the  evidence, 
I  am  well  convinced  that  the  attempt  to  take  the  vessel  to  the  port 
of  Milwaukee  was  made,  not  alone  upon  the  individual  responsi- 
bility of  Captain  Blackburn,  but  with  the  consent  and  acquiescence, 
and  in  accordance  with  the  expectation,  of  both  Ebert  and  the  mas- 
ter of  the  vessel.  Although  both  of  these  parties  seek  to  place  the 
entire  responsibility  of  the  attempted  voyage  across  the  lake  upon 
Blackburn,  it  is  quite  evident  that  they  co-operated  in  the  prepara- 
tions for  that  voyage,  and  the  circumstances  strongly  point  to  the 
conclusion  that  they  expected  and  desired  the  vessel  to  be  taken  to 
the  port  of  Milwaukee,  which,  as  before  observed,  was  the  port  of 
destination  of  both  vessel  and  cargo.  To  my  mind,  in  view  of  all 
the  circumstances,  it  is  hardly  credible  that  Blackburn,  without  any 
interest  so  to  do,  would,  of  his  own  independent  will,  take  the  vessel 
across  the  lake.  He  had  no  instructions  from  the  insurance  com- 
pany which  authorized  it  No  fact  is  disclosed  which  would  nat- 
urally prompt  him  to  do  it,  in  the  absence  of  a  desire  and  expecta- 
tion on  the  part  of  the  master  of  the  vessel  that  it  should  be  done. 

The  alleged  abandonment  did  not  transfer  the  managing  owner- 
ship to  the  insurance  company.  If  there  was  a  valid  abandonment, 
it  was  only  of  Ebert's  interest  The  other  half  interest  owned  by 
the  hbelant  was  unaffected  by  the  abandonment,  and  the  surrender 
by  Ebert  to  the  company  of  his  interest  did  not  determine  the  mas- 
ter's duty  or  authority,  so  far  as  the  libelant's  interesfc  was  concerned. 
He  still  owed  allegiance  to  the  vessel,  as  the  representative  of  the 
Hbelant's  interest  in  the  existing  emergency.  His  authority  had  not 
been  countermanded  or  withdrawn  by  the  libelant,  who  knew  the 
vessel  was  in  distress.  The  duty  of  the  master,  and  his  right  to  a 
voice  in  the  control  of  the  vessel  in  behalf  of  the  libelant's  interest, 
after  she  was  got  into  port  at  St  Joseph,  still  remained:  and,  so  far 
as  anything  here  is  disclosed,  he  could  not  be  legally  dispossessed 
of  that  right  by  Blackburn;  nor  could  Ebert,  by  any  directions  to 
master  after  the  allege!  abandonment,  legally  authorize  or  instruct 
him  to  abdicate  his  functions  as  master  in  favor  of  Blackb:irn,  so  &r 
as  the  libelant's  interest  was  concerned. 

As  I  have  said,  the  circumstances  tend  strongly  to  prove  the  con- 
currence of  the  master  in  the  proposal  to  take  the  vessel  to  Mil- 
waukee. It  was  for  his  interest  and  the  interest  of  the  party  he 
represented,  that  this  should  be  done.     He   says  everything  was 
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done  under  tlie  directions  of  Blackburn  and  that  the  vessel  was  not 
fit  to  cross  the  lake,  and  yet  he  made  not  the  slightest  objection  to  the 
voyaj^e.  He  undoubtedly  expected  that  the  vessel  would  be  taken 
to  her  home  port;  and,  indeed,  he  says  in  his  testimony  that  when 
they  were  sheathing  her  with  the  sail,  and  putting  part  of  her  deck 
load  again  on  board,  he  knew  she  was  going  across  the  lake.  His 
statement,  in  another  connection,  is:  "I  knew  she  was  not  going  to 
stay  there,  because  she  could  not  be  rebuilt  there ;  or  perhaps  she 
could,  but  it  cost  a  good  deal  more."  When  asked  when  he  first 
learned  the  vessel  was  to  be  taken  out  of  St.  Joseph,  he  seems  to 
repeatedly  evade  the  question,  and  says  he  was  at  supper  when  he 
first  learned  "  the  particvdar  place  to  which  she  was  bound."  Finally 
he  says:  "  I  always  had  an  idea  she  would  be  taken  to  Milwaukee," 
and  that  he  understood  that  when  she  was  got  off  the  beach,  she 
was  to  be  taken  there.  He  and  the  crew  assisted  in  the  work  done 
prepai-atory  to  the  voyage,  and  it  is  not  reasonable  to  suppose,  if 
he  thought  the  vessel  "  was  not  fit  to  cross  the  lake,"  that  he,  with 
his  entire  crew,  would  have  gone  aboard,  without  objection,  to  make 
the  voyage.  In  his  examination  these  questions  are  asked,  and 
answers  given: — 

QuffiHoii.  You  didn't  know  auytliiiig  about  it  then  [referring  to  the  pro- 
posed voyage  across  the  hike],  when  you  put  the  light  lumber  in  her  during 
that  afternoon  ?  Answer.  Well,  I  knew  that  they  would  not  rebuild  her  in 
St.  Joseph  ;  but  I  didn't  know  exactly  where  she  was  going,  because  I  didn't 
ask.  V-  Then,  you  knew  all  the  time  that  she  was  not  to  be  repaired  at  St. 
Joe.  but  was  to  be  taken  across  the  lake  to  be  repaired?  Was  that  it?  A. 
Well,  I  thought  she  would  have  some  repairs,  but  I  knew  she  was*not  going 
to  be  rebuilt  tliere. 

That  the  master  deferred  to  Blackburn's  judgment  is  highly  prob- 
able, but  that  he  surrendered  his  position  as  master,  and  also  the 
uninsured  interest  of  the  libelant  in  the  vessel,  seems  to  me  very  im- 
probable. On  the  contrary,  various  out-croppings  in  the  testimony, 
and  the  circumstances  of  the  affair,  lead  me  to  think  that  he  con- 
curred and  assisted,  not  alone  in  the  efforts  made  to  release  the  ves- 
sel from  her  extremity,  but  in  all  the  preparations  to  take  her  across 
the  lake,  without  objection  or  dissent,  and  that  he  so  acquiesced,  in 
the  behef  and  with  the  understanding  that  he  was  thereby  pro- 
moting the  interest  of  the  libelant,  whom  he  still  represented. 

It  also  appears  tl\at  Ebert  was  more  or  les3  active  in  the  prepara- 
tions which  preceded  the  attempt  to  cross  the  lake.  He  placed  the 
sail  under  the  vessel,  put  the  hoistings  inside  the  canvas,  remained 
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witli  or  near  the  vessel  while  the  work  was  in  progress,  and  saw  her 
leave  St  Joseph  without  dissent  or  objection.  He  claims  that  be- 
fore rendering  assistance  he  asked  Blackburn  if  he  should  do  so, 
which,  under  the  circumstances,  seems  very  improbable.  He  says 
that  the  day  Blackburn  came  to  the  relief  of  the  vessel  he  told  him 
to  take  her  to  Milwaukee,  and  that  he  thought  if  they  could  get  her 
right  off  "  it  would  not  hurt  to  take  her."  The  cargo  belonged  to 
his  father-in-law,  was  consigned  to  Milwaukee,  and  he  made  do  ob- 
jection to  so  much  of  it  as  was  carried  remaining  on  board.  The 
testimony  also  shows  that  he  expended  money  to  pay  wages  of  sea- 
men earned,  and  bills  incurred  after  the  abandonment  of  his  inter- 
est, and  I  cannot  resist  the  conclusion  that  all  the  parties  contnb- 
uted  their  best  endeavors — ^First,  to  get  the  vessel  out  of  her  ex- 
tremity, and  then,  to  take  her,  with  part  of  her  cargo,  to  Milwaukee, 
her  port  of  destination.  If  an  an  error  of  judgment  was  committed, 
it  was  a  mutual  error.  If  there  was  negligence,  it  was  negligence  in 
which  all  shared.  The  master  was  the  legal  representative  of  the 
uninsured  interest,  participating  in  and  consenting  to  the  venture ; 
and  so  I  am  of  the  opinion  that  the  loss  which  resulted  ought  not  to 
be  visited  upon  the  respondent,  especially  when  the  authority  of 
Blackburn  to  employ  the  vessel  in  navigation,  even  for  the  purpose 
of  taking  her  to  her  home  port,  is  not  clear. 

The  testimony  of  Blackburn  is  in  direct  antagonism  to  that  of 
Ebert  and  Captain  Starke,  and  although  various  particulars  in  whic^h 
he  is  corroborated  by  the  circumstances  might  be  pointed  out;,  I  do 
not  deem  it  necessary  to  extend  discussion  of  the  subject.  At  best, 
the  right  which  the  libelant  asserts  against  the  respond  ant  is  doubt- 
fvd.  A  clear  case  of  liability  is  not,  in  my  opinion,  established,  and 
the  libel  must  therefore  be  dismissed. 
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EFFECT  OF  DISHONORED  DRAFT   FOR  DUES. 


Marion  County,  Ind.y  Superior  Court 


JANE  CLINE 

vs. 

NATIONAL  BENEFIT   ASSOCIATION. 

Orders  drawn  on  the  paymaster  of  a  railroad  were  given  and  accepted  for  the 
premiums.  At  the  bottom  of  the  orders  was  written :  *'  If  this  order  is  not 
paid  then  all  my  rights  in  said  association  are  thereby  forfeited."  Pay- 
ment of  the  order  was  refused  by  the  paymaster  and  afterwards  by  the  in- 
sured. 

Held,  That  the  acceptance  of  the  order  operated  as  a  payment  where  the  cf^r- 
tificate  acknowledged  payment,  and  recited  that  it  should  be  incontestable. 

Held,  That  though  the  stipulation  on  the  order  might  result  in  forfeiting  nny 
rights  of  the  applicant,  it  did  not  affect  the  right  to  recover  of  a  benetici- 
ary  in  whom  such  right  had  become  vested  through  the  issue  of  the  certif- 
icate. 

Howe,  J. 

There  was  evidence  in  this  case  tending  to  show  the  following 
facte  : — 

On  July  24,  1882,  one  Nick  Cline  made  application  to  defendant 
for  a  certificate  of  membership.  The  application,  a  copy  of  which  is 
written  upon  the  reverse  side  of  the  certificate,  contains  the  following 
clause  :  '*  I  hereby  agree  to  pay  on  becoming  a  member  the  follow- 
ing admission  fee— $8.00,  dues;  six  assessments  of  $1.60  each 
==  $9.60;  total  $17.60.  I  have  received  for  the  above  binding  re- 
ceipt No.  6,337.  N.  B.—  If  the  number  of  a  binding  receipt  is  in- 
serted it  becomes  conclxisive  evidence  that  the  above  amount  has 
been  paid,  if  no  number  of  '  binding  receipt '  is  inserted,  the  payment 
is  to  be  made  upon  the  delivery  of  the  certificate."  The  $17.60 
made  up  of  the  amount  above  specified  constituted  what  is  called 
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the  "  firat  payment,"  viz.,  the  advance  payment  required  before  the 
issue  of  the  certificate. 

Thereupon  a  certificate  was  issued,  purporting  upon  its  face  to  be 
''in  consideration  *  *  -^  of  the  admission  fee  of  eight  and  of  nine 
and  -^^  dollars,  being  for  six  advance  assessments  paid,  the  receipt 
above  of  which  is  hereby  acknowledged,  etc."  It  further  recites 
tliat  "  the  sum  represented  by  this  certificate  of  membership  is  not 
to  exceed  one  thousand  dollars,  to  be  paid  to  Jane  Cline  or  his  (her) 
legal  representatives  in  the  event  of  the  death  of  said  Nick  dine. 
And  that  if  he  should  sustain  bodily  injuries  of  a  kind  specified,  dis- 
abling him  from  the  prosecution  of  business,  then  he  should  be  in- 
demnified against  loss  of  time  at  a  ceilam  rate  per  week.  At  the 
bottom  of  the  certificate  is  printed  in  red  ink,  and  in  conspicuous 
type,  the  followinf,'  :  "  This  certificate  shall  be  incontestable  for  any 
cause  except  fraud  or  misrepresentation  in  the  application  or  proo& 
of  loss,  or  failure  to  report  to  the  association  any  change  of  occupa- 
tion that  would  make  the  risk  a  more  hazardous  one,  or  failure  to 
comply  with  the  conditions  above  specified."  At  the  same  time  a 
"binding  receipt,"  numbered  6,^^37,  was  given  to  the  applicant, 
wherein  the  defendant  acknowledged  his  receipt  of  the  first  payment 
of  $17.60. 

The  applicant  Cline  did  not  pay  the  first  payment  in  cash,  but 
gave  some  orders  for  the  amount  thereof,  drawn  upon  the  paymaster 
of  a  raili*oad  company  for  which  he  was  working  and  made  payable 
out  of  his  monthly  wages.  At  the  bottom  of  one  of  these  was  writ- 
ten the  following :  "  If  this  order  is  not  paid,  then  all  my  rights  in  said 
association  are  thereby  forfeited."  This  order  was  not  paid  by  the 
paymaster,  and  afterward,  on  being  presented  to  Cline,  he  likewise 
refused  to  pay  it.     Shortly  after  that  he  was  accidentally  killed. 

It  is  conceded  that  the  plaintiff,  who  is  this  Jane  Cline  named  in 
the  certificate,  has  a  right  to  recover  unless  her  rights  under  such 
certificate  were  forfeited  by  reason  of  the  non-payment  of  the  order. 

The  foregoing  statement  of  the  evidence  is  as  liberal  to  the  de- 
fendant as  it  can  reasonably  claim. 

The  trial  at  special  term  resulted  in  a  verdict  and  judgment 
against  the  plaintiff,  and  she  appeals.  The  question  presented  by 
her  appeal- having  been  properly  saved. 

That  the  orders  given  were  given  and  received  in  full  payment  of 
the  advance  sums  required  to  be  paid  for  the  issue  of  the  certificate, 
there  can  be  no  doubt.  It  is  not  a  case  where  the  fact  being  that 
the  first  payment  required  was  not  made,  the  defendant  is  neverthe- 
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less  estopped  to  set  up  such  fact  in  defense,  although  there  is  author- 
ity for  applying  such  an  estoppel  in  favor  of  the  plaintiff.  Even  if 
such  were  the  fact,  as  will  be  seen  by  the  authorities  hereinafter 
cited.  Here  the  undisputed  fact  is  that  the  orders  were  received  in 
full  payment  of  the  amount  required  to  be  paid  before  the  issue  of 
the  certificate.  Anything  is  to  be  deemed  payment  which  is  given 
by  the  debtor  and  received  by  the  creditor  as  such.  If  a  non-nego- 
tiable note  or  order  be  given  by  the  debtor  it  may  be  that  the  prima 
facie  presumption  would  be  that  it  was  given  and  received  as  condi- 
tional payment  only,  to  operate  as  payment  only  in  the  event  of  the 
payment  of  each  note  or  order.  But  such  presumption  would  be 
overcome  by  proofs  that  the  agreement  of  the  parties  was  that  such 
note  or  order  should  be  received  as  absolute  payment.  If  such  is 
the  agreement  of  the  parties  then  the  debt  for  which  such  not«  or 
order  was  given  is  paid  and  discharged,  whether  the  note  or  order 
be  paid  or  not,  and  the  ci*editor  is  left  to  such  remedies  as  the  laws 
may  allow  him  for  the  non-payment  of  such  note  or  order. 

That  is  the  case  here  presented.  In  the  most  unequivocal  lan- 
guage in  the  appHcation,  the  certificate,  and  the  binding  receipt,  the 
defendant  has  admitted  that  the  amount  required  for  the  first  pay- 
ment has  been  paid,  and  that  it  will  not  contest  the  validity  of  the  cer- 
tificate upon  the  ground  of  the  non-payment  of  such  amount 

The  debtor,  if  any,  in  this  case,  is  not  in  regard  to  the  propositions 
of  law  above  stated,  but  in  regard  to  the  effect  of  the  clause  in  the 
order  in  relation  to  its  non-payment.  In  considering  the  effect  of 
this  clause  there  is  an  important  fact  to  be  borne  in  mind  which  I 
think  was  overlooked  in  the  trial  at  special  term,  viz.,  that  there  are 
two  beneficiaries  with  separate  and  distinct  rights  in  the  certificate 
sued  on.  Jane  CUne,  the  plaintiff,  was  one  of  them,  and  she  alone 
was  entitled  to  the  $1,000  stipulated  to  be  paid  upon  the  death  of 
Nick  Cline.  The  applicant  Nick  Cline  was  a  beneficiary,  having  no 
right  to  or  interest  in  the  $1,000  stipulated  to  be  paid  to  Jane  Gline, 
but  having  the  sole  right  to  the  weekly  benefits  stipulated  to  be  paid 
to  him  upon  the  contingencies  therein  named.  The  plaintiff,  as  to 
the  $1,000  stipulated  to  be  paid  to  her,  stands  in  precisely  the  same 
relation  to  the  applicant  and  the  defendant  as  she  would  if  a  sepa- 
rate certificate  had  been  issued  to  the  appUeant  for  her  benefit,  in 
which  event  it  would  have  been  regarded  as  her  separate  property 
from  the  date  of  its  issue,  entithng  her  to  the  proceeds  realized  upon 
it,  and  Nick  Cline  would  have  had  no  power  to  assign  or  surrender 
it  without  her  consent ;  Wilbum  vs.  Wilburn,  83  Ind.,  55.     See  also 
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Harley  vs.  Heist,  86  id.,  196;  Damron  vs.  Penn  Mut  Ins.  Co.,  99  Ind , 
478. 

I  refer  to  the  distinction  between  the  rights  of  the  plaintiff  and 
the  rights  of  the  applicant  to  show  that  it  does  not,  by  any  means, 
follow,  that  because  the  right  of  the  applicant  may  have  been  for- 
feited by  the  non-payment  of  the  order,  the  rights  of  the  plaintiff 
were  likewise  forfeited  by  such  non-payment.  Forfeitures  are  not 
favored,  as  has  often  been  said,  especially  in  cases  of  this  character, 
and  none  should  be  adjudged  against  the  plaintiff  unless  the  con- 
tract clearly  authorizes  it. 

In  neither  the  application  nor  the  certificate  is  there  the  slightest 
intimation  that  the  non-payment  of  the  order  will  operate  as  a  for- 
feiture of  plaintiff's  right  to  the  $1,000  stipulated  to  be  paid  to  her. 
Indeed  there  is  in  them  no  reference  whatever  to  the  order.  It  is 
only  in  the  order  itself  that  the  clause  occurs  upon  which  the 
defense  is  based.  The  clause  is  that  wherein  Nick  Cline  stipulated 
that ''  If  this  order  is  not  paid,  then  all  my  rights  in  said  certificate 
are  thereby  forfeited."  What  effect  this  clause  would  have  upon  the 
rights  of  Nick  Chne  himself,  if  he  was  hving  and  was  suing  for 
himself  to  recover  weekly  benefits  under  tlie  certificate,  it  is  not 
necessary  to  decide.  This  is  not  such  a  suit.  It  is  a  suit  by  the 
plaintift'  to  recover  the  sum  agreed  to  be  paid  to  her  in  the  event  of 
the  death  of  the  applicant. 

Neither  is  it  necessary  to  decide  that  the  effect  would  have  been 
upon  the  rights  of  the  plaintiff  if  the  clause  in  question  had  provided 
that  upon  non-payment  of  the  order  all  her  rights  in  the  certificate 
would  thereby  be  forfeited.  I  will  say,  however,  that  even  if  such 
was  the  case,  there  would  be  strong  reasons  for  holding  the  defend- 
ant to  be  estopped-  from  setting  up  the  defense  of  non-payment  of 
the  order.  The  order  was,  of  course,  delivered  to  the  defendant, 
and  it  is  not  to  be  presumed  that  the  plaintiff  ever  saw  it  or  knew 
anything  of  the  clause  in  it  in  regard  to  the  effect  of  its  non-pay- 
ment If  she  had  known  of  it  she  might  have  preserved  her  rights 
by  seeing  to  its  payment  The  certificate,  a  copy  of  the  apptication 
written  upon  the  back  of  it  and  the  binding  receipt,  were  all  that 
were  delivered  to  the  applicant  and  all  that  the  plaintiff  can  be 
supposed  to  have  known  about.  These  in  the  plainest  and  most 
unqualified  terms  admitted  the  first  payment  and  bound  the  defend- 
ant not  to  contest  the  validity  of  the  certificate  upon  the  ground 
that  the  first  payment  had  not  been  made.  The  defendant  now 
seeks  to  deny  that  it  solemnly  admitted  to  be  true,  to  contest  the 
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certificate  which  it  assured  the  plaintiff  would  be  iDcontestable  for 
any  reasons  now  urged,  and  to  release  itself  from  a  receipt  which 
it  promised  her  should  binding.  I  do  not  see  that  a  clause  could 
have  been  devised  better  calculated  to  turn  plaintiff  off  her  guard, 
or  that  stronger  ground  could  be  presented  for  holding  the  defend- 
ant to  be  estopped  to  set  up  the  defense  of  non-payment  of  the 
order,  even  if  it  had  contained  a  provision  providing  for  a  forfeiture 
of  plaintiff's  rights  in  the  event  of  its  non  payment.  See  Biglow 
Estoppel  (3d  Ed.),  321,  note. 

But  it  is  not  necessary  that  I  should  base  my  opinion  upon  the 
ground  of  estoppel,  because  the  order  contains  no  provision  in 
relation  to  a  forfeiture  of  the  plaintiff's  rights  in  the  certificate. 
By  its  express  terms  the  non-payment  of  it  forfeits  only  the  rights 
of  Nick  Cline,  the  applicant.  In  it  he  stipulated  that  if  the  order  is 
not  paid,  then  all  his  rights  in  the  association  should  be  forfeited, 
but  there  is  nothing  in  the  language  used  showing  that  it  was 
intended  that  the  rights  of  the  plaintiff  also  should  be  forfeited. 
If  tliat  had  been  the  intention  it  should  have  been  so  said  in 
plain  words,  especially  in  Heu  of  the  language  of  the  application  and 
certificate. 

We  must,  then,  look  to  the  other  parts  of  the  contract,  the  appli- 
cation, the  certificate,  and  the  binding  receipt,  to  see  whether  the 
plaintiff's  rights  have  been  forfeited  by  reason  of  the  non-payment 
of  the  order.  As  I  have  already  said,  these  do  not  even  mention  the 
order,  but  admit  in  the  plainest  and  most  unqualified  terms  the 
payment  of  the  sum  required  for  the  first  payment  and  bind  the 
defendant  not  to  set  up  the  non  payment  thereof  as  a  defense  to  the 
certificate,  that  the  defendant  ought  not  to  be  permitted  under  such 
circumstances  to  set  up  any  such  defense  against  the  plaintiff  is  a 
proposition  so  plam  in  law  and  morals  that  authority  is  not  neces- 
sary to  suppoi*t  it.  But  it  happens  that  there  is  a  case  almost  pre- 
cisely in  point.  I  refer  to  National  Benefit  Association  vs.  Jackson, 
decided  by  the  Supreme  Court  of  Blinois,  September  23,  1885,  and 
reported  in  full  in  1  Western  Eeporter,  600.  That  was  an  action  by 
a  beneficiary  against  the  association  which  is  defendant  here,  upon 
a  certificate  and  application  of  exactly  the  same  kind  as  that  in 
question  here.  An  order  had  been  given,  there  as  here  by  the 
applicant,  who  was  a  railroad  employe,  upon  the  paymaster  of  the 
railroad  company  for  the  amount  of  the  first  payment.  The  order 
had  not  been  paid  and  its  non-payment  was  set  up  as  a  defense.  To 
make  the  resemblance  between  the  two  cases  more  complete,  it 
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appeal's 

counsel  for  the  defendant  in  the  Illinois  case.  In  fact  the  cnlv  sub 
stantial  diference  between  the  two  cases  is  that  in  the  order  given  in  the 
Blinois  case  there  was  not,  so  far  as  appears  in  the  report,  any  clause 
providing  that  the  non-payment  of  it  should  forfeit  the  rights  of  the 
appHcant.  But  this,  as  I  have  endeavored  to  show,  does  not  affect 
the  rights  of  the  plaintiff,  which  must  be  determined,  as  in  the 
Illinois  case,  from  the  language  of  the  application,  cei*tificate,  and 
binding  receipt.  The  Supreme  Court  of  Ilhnois  held  that  the 
defense  set  up  was  not  well  taken. 

I  think  that  in  the  second  instruction  given  by  the  special  term  in 
distinction  between  the  rights  of  the  plaintiff  and  the  rights  of  the 
appUcant  was  overlooked,  and  that  the  verdict  was  not  sustained  by 
the  evidence. 

Judgment  reversed,  with  directions  to  the  special  term^to  sustain 
plaintiff's  motion  for  a  new  trial. 

Taylor  J.,  dissents. 
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CHANGE  OF  PLACE  OF  STORAGE. 


Allen  County,  Ohio,  Circuit  Court. — Error  to  the  Court  of  Common 
Pleas  of  Allen  County. 


THE  PHCENIX  FIRE  INSURANCE  CO. 

CHARLOTTE  N.  VORHIS. 

Where  personal  property  is  described  in  a  policy  of  insurance  as  being  situ- 
ate in  a  particular  building,  and  sncli  place  of  storage  is  afterward  changed 
without  the  consent  of  the  insurer,  and  loss  accrues,  no  recovery  can  be 
had. 

Where  the  assured  notified  the  company  that  she  would  change  the  place  of 
storage,  and  was  informed  that  the  assent  of  the  company  to  such  change, 
when  made,  must  be  entered  upon  the  policy  of  insurance,  and  nothing 
further  is  done  b^  the  assured,  either  notifying  the  company  of  the  change 
made  or  procuring  its  assent,  such  notice  is  not  sufiicient  to  bind  the 
company. 

BiGHiE  &  BiCHiE,  for  Plaintiff  in  Error. 

T.  E.  &  W.  H.  Cunningham,  for  Defendant  in  Error. 

Moore,  J. 

The  plaintiff,  Charlotte  N.  Vorhis,  filed  her  petition  in  the  Court 
of  Common  Pleas  of  Allen  County  upon  a  policy  of  insurance  issued 
to  her  by  the  Phoenix  Fire  Insurance  Company,  to  recover  the  sum 
of  $100,  being  the  amount  of  insurance  upon  a  buggy,  which  was 
included  in  said  policy  of  insurance  with  others  personal  property 
named  therein.  The  buggy  was  described  in  said  policy  in  these 
words:  "$100  on  her  buggy,  situate  in  a  frame  shed  on  WaJnut 
Alley,  between  North  and  High  Streets,  in  Lima,  Ohio."  The  peti- 
tion contained  other  necessary  averments  of  proof  of  loss,  etc. 

The  insurance  company  filed  its  answer,  setting  forth  the  fact, 
that  without  its  knowledge  or  permission  the  plaintiff  had  removed 

VOL.  XV.-55. 


Digitized  by  VjOOQIC 


866  Report  of  Decisions.  .  [Nov., 

said  buggy  from  the  place  designated  in  said  policy  of  insurance,  to 
another  and  different  place  of  storage,  when  not  in  use;  to  wit,  to 
the  livery  stable  of  one  Robert  Hume;  and  that  said  buggy  was 
burned  in  said  stable,  and  not  at  the  place  where  it  was  insured; 
and  for  that  reason  it  denied  its  liability  for  said  loss.  No  other 
defense  was  made. 

The  plaintiff,  by  her  reply,  admitted  that  the  buggy  had  been 
remoYed  to  Hume's  livery  stable,  and  that  it  was  therein  burned; 
but  she  averred  that  the  insurance  company  had  been  notified  of 
the  removal  of  the  buggy  to  the  livery  stable,  and  had  assented 
thereto. 

The  cause  was  submitted  to  a  jury,  and  under  the  charge  of  the 
court,  a  verdict  was  returned  for  the  plaintiff  for  the  amount  of  the 
insurance. 

The  defendant  filed  its  motion  to  set  aside  the  verdict  and  for  a 
new  trial,  for  the  following  reasons,  to  wit:  First,  that  the  verdict 
was  not  warranted  by  the  testimony. 

Second,  that  the  court  erred  in  its  instruction  to  the  jury. 

This  motion  the  court  of  common  pleas  overruled,  and  entered 
judgment  on  the  verdict. 

The  Phoenix  Insurance  Company  filed  its  petition  in  error  against 
the  plaintiff  below,  Charlotte  N.  Yorhis,  in  this  court,  and  asks  the 
reversal  of  the  judgment  of  the  court  of  common  pleas,  on  the 
ground  of  the  refusal  by  that  court  to  set  aside  the  verdict  of  the 
jury  and  grant  a  new  trial  for  the  reasons  set  forth  in  the  company's 
motion  filed  for  the  purpose. 

The  testimony  and  charge  of  the  court  are  before  this  court  in  the 
bill  of  exceptions. 

The  testimony  establishes  the  following  facts,  to  wit: — 

That  Ambrose  Yorhis,  acting  as  the  agent  of  the  plaintiff,  his  wife, 
some  two  months  before  the  fire  called  at  the  office  of  Melhom,  the 
agent  of  the  insurance  company,  and  said  to  the  agent  that  bis  wife 
intended  to  remove  her  property.  Mr.  Melhom  told  Mr.  Yorhis, 
that  in  order  to  keep  the  insurance  valid  it  must  be  transferred 
upon  the  policy.  Nothing  was  said  by  either  party  about  the  buggy, 
the  word  property  alone  being  used.  Mr.  Yorhis  did  not  state  to 
Melhom  where  his  wife  intended  to  remove  the  property  to.  This 
was  all  the  notice  or  knowledge  the  company  had  concerning  the 
intended  removal,  and  it  did  not  in  fact  know  that  the  property,  or 
any  part  of  it,  had  been  removed,  or  where  it  was  removed  to  until 
after  the  fire  which  consumed  the  buggy.    Within  a  few  days  of  the 
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conversation  between  Vorhia  and  Melhom,  Mrs.  Vorhis  removed  the 
buggy  to  the  livery  stable  of  Robert  Hume,  where  it  was  afterward 
burned.  After  the  fire,  Mr.  Melhom,  the  agent  for  the  insurance 
company,  was  notified  for  the  first  time  that  the  buggy  had  been 
removed,  and  of  the  place  to  which  it  had  been  so  removed. 

Mr.  Vorhis  further  testified,  that  after  the  buggy  was  removed  he 
went  to  the  office  of  Mr.  Melhorn,  the  company's  agent,  to  have  the 
transfer  made  on  the  policy;  but  Mr.  Melhom  was  not  in,  and  he 
did  not  see  Mr.  Melhom  until  affcer  the  loss.  This  is  not  contra- 
dicted by  the  testimony. 

The  liability  of  the  defendant  below  upon  these  facts  is  the  only 
question  before  the  court  for  its  determination,  every  other  essential 
fact  necessary  to  a  recovery  being  admitted.  No  change  in  the 
terms  of  the  contract  other  than  the  change  in  the  place  of  the 
storage  was  asked  for,  or  claimed  to  have  been  assented  to,  nor  any 
other  chang^  made  by  the  assured  which  coulii  afifect  the  liability  of 
the  insurer. 

There  is  no  claim  made  on  the  part  of  the  assured  that  the  in- 
surer had  any  knowledge  as  to  the  place  to  which  the  buggy  was 
to  be  removed  for  storage,  and  no  knowledge  that  it  in  fact  had 
been  removed.  All  that  can  be  claimed  by  any  fair  construction  of 
the  evidence  is,  that  while  the  assured  said  to  the  insurer  that  she 
intended  to  remove  her  property,  and  was  informed  that  consent  of 
the  company  must  be  entered  on  the  policy  to  keep  the  insurance  in 
force,  the  company  was  not  informed  of  the  time  of  removal,  or  the 
place  to  which  the  buggy  had  been  removed;  and  had  no  opportu- 
nity to  either  advance  rates,  cancel  the  policy,  or  assent  to  the  con- 
tinuance of  the  risk  upon  the  terms  of  the  policy. 

The  description  of  the  place  where  personal  property  is  insured, 
is  a  warranty  that  it  is  then  in  that  place,  and  that  it  will  remain 
there.  This  rule  is  based  on  sound  reason,  and  is  consistent  with 
the  rule  which  controls  in  the  construction  of  all  other  contracts; 
and  no  reason  is  apparent  why  a  different  rule  should  be  applied 
to  the  construction  of  policies  of  insurance. 

At  the  time  of  making  the  contract  by  the  issuing  of  the  policy 
by  the  insurei^  and  its  acceptance  by  the  assured,  the  location  or 
situation  of  the  property  is  considered  by  the  insurer  in  fixing  the 
rate  of  insurance;  and  it  is  for  the  risk  assumed  by  the  insurer  in 
that  place  that  the  assured  paya  To  hold  that  when  the  insurer 
has  assumed  the  risk  of  loss  by  fire  in  a  locality  with  which  it  is 
familiar,  for  a  certain  consideration,  that  the  assured  may,  at  his 
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option,  place  the  property  in  another  place  where  the  hazard  may 
be  doubled  or  trebled^  without  the  assent  of  the  insurer,  or  an 
opportunity  to  protect  itself  by  increasing  the  rate,  or  canceling 
the  policy,  would  be  to  permit  the  assured  to  impose  upon  an  insur- 
ance company,  without  its  assent,  burdens  for  which  it  received  no 
consideration,  and  whioh  could  be  done  under  no  other  class  of 
contract& 

The  insured  should  not  be  held  for  a  loss  unless  it  is  fairly  within 
the  terms  of  the  policy,  and  in  determining  what  is  within  the  terms 
of*a  policy,  the  character  of  the  goods  insured  must  be  considered; 
for  if  it  is  of  such  articles  as  are  not  required  to  be  removed  from 
the  place  designated  in  the  policy,  in  their  ordinary  and  proper  use, 
no  recovery  can  be  had  if  burned  while  not  in  the  designated  place 
of  storage,  as  such  removal  would  not  reasonably  have  been  con- 
templated by  the  parties  at  the  time  of  making  the  contract  But 
if  a  horse,  buggy,  or  other  article  be  insured,  which  in  its  ordinary 
and  proper  use  would  be  taken  from  the  designated  place  of  storage, 
such  removal  would  necessarily  have  been  taken  into  account  by  the 
insurer  and  assured  when  the  risk  was  taken,  and  for  a  loss  which 
should  occur  while  temporarily  absent  from  the  place  of  storage, 
while  in  use,*  the  company  would  be  held. 

These  conclusions  are  supported  as  well  by  the  light  of  carefully 
considered  cases,  from  which  we  cite  Bryce  v&  Lorillard  Ins.  Co.,  55 
N.  Y.,  240,  where  goods  insured  were  described  as  being  in  section 
'^  C  "  in  a  store,  while  in  fact  they  were,  at  the  time  they  were  in- 
sured, and  at  the  time  of  loss,  in  a  different  section,  and  it  wds  held 
that  there  was  a  breach  of  warranty.  Folger,  J.,  in  his  opinion, 
says:  "Whatever  is  expressed,  whether  with  perspicuity  or  obscur- 
ity, that  is  what  is  warranted." 

In  McCluer  vs.  Girard  Ins.  Co.,  43  Iowa,  349,  the  court  say: 
'*  Where  there  was  insurance  on  a  phaeton  contained  in  a  frame  bam, 
the  designation  of  the  place  was  a  warranty  that  it  should  be  kept 
in  the  bam,  except  when  temporarily  absent  for  use.'' 

We  think  it  clear  that  under  the  facts  in  this  case  no  recovery  can 
be  had  for  the  loss,  as  it  was  not  "  temporarily  absent  for  use."  The 
verdict  was  not  supported  by  the  evidence,  and  for  refusal  to  set 
the  verdict  aside  the  judgment  of  the  coiirt  of  common  pleas  is  re- 
versed and  cause  remanded. 
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% 
ASSIGNMENT   OP  MOKTGAGE  IN  CASE  OF  MORTGAGEE 

INSURANCE. 


Chancery  Court  of  Neio  Jersey, 


BOUNDBROOK  MUT.  FIRE  INS.  ASS'N. 

vs, 

EMILY  A.  NELSON  et  al.» 

A  vendor  held  a  policy  of  insurance  on  the'dwelling-honse  standing  on  the 
premises  sold.  She  took  a  mortgage  for  a  part  of  the  purchase  money 
which  was  in  excess  of  the  amount  diie  on  the  policy.  She  did  not  assign 
the  policy  at  the  time  of  the  conveyance  nor  until  after  the  house  was 
burned ;  the  company  tendered  the  amount  due  on  the  mortgage,  and 
demanded  an  assignment  of  it,  which  was  refused.  f/eM,  That  the  com- 
pany was  entitled  to  the  mortgage.  Held,  also,  that  in  order  to  carry  costs, 
it  was  not  necessary  that  the  company  should  tender  the  whole  amount  of 
the  unpaid  purchase  money. 

On  bill,  answer,  and  proofs. 

Messrs.  Gaston  and  Beboen,  fur  Complainant 

Mr.  B.  y.  LiNBABEBT  and  X  D.  Babtine,  for  Defendants. 

BiBD,  V.  C. 
Mrs.  N.  was  the  owner  of  a  tract  of  land.  The  dwelling-house 
thereon  was  insured  in  the  complainant's  company  for  twelve  hun- 
dred dollars.  December  17,  1884,  she  sold  and  conveyed  the 
premises  to  her  sons  George  and  Albert,  by  deed  with  fall  covenants 
of  warranty.  At  the  same  time  the  sons  executed  to  her  a  purchase- 
money  mortgage  for  $1,500,  being  one-half  of  the  consideration 
money.    The  deed  was  placed  in  the  clerk's  office  for  record  imme- 

*  Dedslou  rendered,  September,  1886. 


Digitized  by  VjOOQIC 


870  Report  of  Decisions.  [Nov., 

diatelj  after  its  execution  and  deliTeiy.  The  mortgage  was  executed 
by  Albert  and  wife  and  by  George,  but  not  by  George's  wife,  she 
not  being  present.  There  is  some  dispute  as  to  the  precise  disposi- 
tion of  the  mortgage  after  it  was  flo  executed;  the  defendants  claim- 
ing that  it  was  delivered  to  Albert  to  be  retained  by  him  until 
George's  wife  could  be  produced  to  join  in  the  execution  of  the 
mortgage  and  until  George  could  raise  a  small  portion  of  the  con* 
sideration  money  to  be  paid  by  him.  I  do  not  think  there  is  any 
room  for  doubt  on  this  branch  of  the  case,  without  hesitation  I 
find  that  the  mortgage  was  delivered  to  Mrs.  N.  In  her  proof  of 
loss  she  swears  that  she  took  such  mortgage  as  part  of  the  consid- 
eration. Having  been  delivered  to  her  the  transaction  was  com- 
plete. She  being  the  moitgagee,  she  could  not  hold  it  in  escrow. 
The  mortgage  having  been  given  for  a  part  of  the  purchase  money 
it  was  not  essential  that  the  wife  of  the  mortgagor  should  join  in  its 
execution. 

An  effort  was  made  to  sustain  this  branch  of  the  defense  by 
showing  that  the  consideration  money  was  not  all  paid  by  the  one 
son  or  the  other  and  that  the  parties  intended  to  suspend  its  com- 
pletion until  such  payment  could  be  made. '  But  the  conduct  of  the 
parties,  their  relations  to  each  other  at  the  time  and  before  the 
deliveiy  of  the  deed  very  satisfactorily  proves  that  what  they  did 
was  complete  in  itself,  and  that,  for  what  remained  to  be  done  there 
was  the  same  implicit  confidence  that  it  would  be  done  as  had  been 
exhibited  before  between  them.  For  example,  tiie  mother  was 
indebted  to  the  one  for  about  $750,  and  the  other  about  $250,  with- 
out security  to  either.  These  claims  were  canceled  or  intended  lo 
be  at  the  time  of  the  transaction.  The  testimony  is  that  Albert 
gave  up  his  note  at  the  time.  George  says  that  the  exact  amount 
due  him  from  his  mother  was  $239,  and  that  she  was  to  give  him  a 
note  for  it,  but  never  did.  He  says  that  was  to  go  as  part  payment 
on  the  farm,  and  the  balance  he  was  to  pay  his  mother.  I  repeat 
that  to  my  mind  it  seems  clear  that  in  the  law  the  transaction  was 
complete  between  the  parties. 

The  deed  and  mortgage  were  delivered  on  the  17th  of  December, 
1884,  the  house  was  burned  on  the  twenty-fifth  of  that  same  month. 
At  that  time  Mrs.  N.  held  both  the  mortgage  and  the  policy  of 
insurance.  The  complainants  admit  that  she  had  an  insurable  inter- 
est in  the  premises  to  the  extent  of  the  unpaid  purchase  money  and 
from  the  time  of  proof  of  loss  have  been  willing  to  pay  her  the 
amount  of  the  policy. 
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The  oomplaiiiaiit  tendered  to  her  the  amount  of  money  due  upon 
the  policy  and  demanded  of  her  an  assignment  of  her  interest  in  the 
mortgage  to  that  extent^  but  she  refused  to  make  such  an  assign- 
ment. Upon  such  refusal,  the  company  tendered  to  her  the  amount 
due  upon  the  policy  with  such  additional  amount  as  represented  the 
balance  due  upon  the  mortgage  and  demanded  an  assignment  of  her 
interest  in  the  bond  and  mortgage,  which  Mrs.  N.  also  refused. 

Was  Mrs.  N.  justified  in  this  refusal  ?  in  other  words  had  the  com- 
pany a  right,  upon  payment  of  the  amount  due  according  to  the 
proof  of  loss  upon  the  policy  and  the  additional  amount  between 
that  sum  and  the  amount  due  upon  the  mortgage,  to  stand  in  her 
place.  Independent  of  the  rights  of  others  there  seems  to  be  no 
doubt  of  their  right  to  subrogation. 

Sussex  Go.  Mutual  Fire  Ins.  Co.  vs.  Woodruff,  2  Dutch.,  541; 
Springfield  Ins.  Co.  vs.  Allen,  43  N.  Y.,  389;  17  N.  Y.,  428;  16 
Ward.,  385;  13  Wal,  U.  S.,  367;  70  N.  J.,  19. 

But  it  is  said  in  this  case  that  the  rights  of  the  sons  in  equity  pre- 
vent the  application  of  the  doctrine  of  subrogation.  The  claim  is 
that  the  sons  have  the  right  to  stand  in  the  place  of  the  mother  and 
not  the  company;  and  that  although  they  did  not  have  the  pohcy 
assigned  and  transferred  to  themselves  and  have  such  assignment 
approved,  they  intended  to  do  so.  The  testimony  leads  me  to  the 
conclusion  that  so  far  as  there  was  any  intention  on  the  part  o(  the 
sons  to  have  the  policy  transferred  to  them  and  then  retransferred  to 
their  mother  as  collateral  security,  it  was  but  a  faint  or  uncertain 
intention.  If  there  was  any  intention  whatever,  it  was  not  so  fol- 
lowed up  or  prosecuted  as  to  justify  the  court  in  aiding  the  defend- 
ants, George  and  Albert.  It  may  well  be  said  that  it  is  the  duty  of 
the  court  to  aid  those  who  otherwise  suffer  when  an  accident  inter- 
venes and  prevents  them  from  the  accomplishment  of  an  object 
which  they  are  honestly  in  the  pursuit  of  diligently.  But  with  hon- 
est intentions  there  must  be  dihgence;  otherwise  the  court  will 
frequently  aid  in  the  commission  of  the  greatest  injustice;  other- 
wise, it  will  only  be  necessary,  in  such  cases,  for  parties  to  say,  "  we 
will  complete  or  execute  the  transfers  by  and  by  or  at  some  other 
time,"  and  be  perfectly  safe,  because  under  the  protection  of  the 
court  The  doctrine  contended  for  is  salutary,  but  the  company 
against  whom  it  is  sought  to  be  applied  ia  certainly  entitled  to 
protection  from  laches. 

In  this  case  there  were  no  steps  taken  by  the  sons,  until  after  the 
house  was  burned,  to  have  the  policy  transferred  and  such  transfer 
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approved.  One  of  the  by-laws  of  the  company  is  that  "  no  transfer 
of  any  policy  of  insurance  of  the  said  company  shall  be  valid  until 
Brpproved  by  aQ  insurance  committee,  and  certified  by  the  secretary 
on  the  policy;  in  all  cases  of  transfer  new  noted  shall  be  given." 
These  requirements  were  in  no  sense  complied  with  and  not  a  singla 
step  taken  to  »how  an  honest  and  bona  fide  intention  to  comply  with 
them.  When  the  deed  and  mortgage  were  executed  and  delivered, 
the  parties  were,  with  their  counsel,  at  the  county  sea4;  of  the  county 
in  which  the  complainant's  company  is  established  and  has  always  had 
its  offices.  It  seems  to  me  that  while  it  is  competent  for  the  court 
to  listen  to  the  sworn  statements  of  parties  in  such  cases,  that  it  was 
their  intention  to  do  this  or  that,  unless  such  intention  is  manifested 
and  supported  by  some  act  done,  with  all  due  diligence,  the  chances 
that  the  court  will  do  injustice  will  greatly  preponderate,  if  it  be 
governed  by  such  declarations.  Hence  I  conclude  that  this  defense, 
in  behalf  of  the  sons,  also  fails. 

My  attention  was  called  to  the  doctrine  of  subrogation  as  laid 
down  in  Wood  on  Fire  Insurance.  After  a  careful  examination  of 
Wood's  exposition  of  the  law  and  of  the  cases  on  which  he  rests  his 
conclusions,  I  find  myself  unable  to  place  these  parties  within  either 
the  one  or  the  other. 

Again  it  was  urged  that  the  complainant,  in  case  it  was  otherwise 
entitled  to  recover,  was  not  entitled  to  costs  as  against  Mrs.  N.,  for 
the  reason  that  it  did  not  tender  to  her  the  whole  n  amount  due  to 
her.  The  claim  is  that  the  amount  of  the  mortgage  and  also  the 
difference  between  $289.00  and  the  interest  thereon  for  a  short  time, 
and  $750  (being  the  whole  balance  of  the  purchase  money  unpaid 
and  unsecured)  should  have  been  tendered. 

As  I  understand  the  evidence,  Mrs.  N.  made  her  claim  for  the 
benefit  of  the  insurance  because  she  held  the  mortgage,  and  not 
because  of  any  vendor's  lien. 

Making  her  claim  on  this  ground,  she  could  not  expect  the  com- 
pany to  treat  or  deal  with  her  on  any  other  ground.  She  might 
perhaps  refuse  to  accept  only  a  portion  of  her  security.  But  it  is 
certainly  different  when  we  consider  her  rights  under  the  law 
respecting  vendor's  lien,  when  applied  to  this  case.  Not  that  there 
would  be  any  difierence  between  the  rights  of  a  mortgagee  and  a 
vendor  (which  I  am  not  discussing);  but  in  this  case  Mrs.  N.  has 
herself  done  an  act  which  I  think  prevents  her  from  insisting  that 
she  shall  not  pay  costs.^  That  act  was  the  taking  of  mortgage  for 
a  portion  of  the  unpaid  purchase  money,  which  in  this  case  was  in 
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excess  of  the  amount  due  on  the  policy.  In  so  doing  she  had 
divided  her  lienor  claim.  She  is  now  no  worse  off  in  any  sense 
than  she  then  was.  If  it  was  her  intention  to  retain  her  lien  as 
vendor,  she  stiU  has  it,  notwithstanding  the  court  may  order  the 
assignment  of  the  mortgage  to  the  complainant. 

I  think  the  complainant  is  entitled  to  a  decree  with  costs,  as  against 
all  of  the  defendants. 
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VACANCY  NOT  EXCUSED  BY  DILIGENCE. 


Appellate  Court,  Fourth  District,  Illinois, 

NIAGARA  FIRE  INS.  CO. 

FRANK  DRDA.* 

Where  a  policy  of  insurance  contained  the  condition  that  if  the  bnilding 
should  be  or  become  vacant  or  unoccupied  for  the  purpose  indicated,  as  a 
dwelling-house,  the  policy  should  become  void  unless  consent  was  given 
by  the  underwriters,  it  was  error  for  the  court  to  make  the  liability  de- 
pendent upon  the  diligence  of  the  assured  to  keep  the  building  occupied, 
ouch  quahfication  was  not  contained  in  the  policy. 

Action  upon  a  policy  of  insurance  issued  by  appellant  to  appellee, 
insuring  his  dwelling-house,  then  in  the  possession  of  one  Bitynger 
as  tenant.  The  policy  contained  the  condition  that  "  if  the  building 
therein  described  became  vacant  and  unoccupied  for  the  purposes 
indicated  in  the  contract,  the  policy  should  become  void,  unless 
consent  of  the  company  is  indorsed  in  writing  by  the  company." 
The  house  was  totally  destroyed  by  fire,  and  upon  the  trial  below 
to  recover  for  such  loss,  the  only  question  made  was,  whether  at  the 
time  of  the  fire  the  building  was  vacant  and  unoccupied  within  the 
meaning  of  this  condition  in  the  pohcy.  A  few  days  before  the  fire 
the  appellee  served  a  written  notice  upon  his  tenant  to  vacate  the 
house  and  surrender  the  possession  to  him.  The  evidence  on  the 
part  of  the  appellant  tends  to  show  that  Bitynger  moved  out  of  the 
house  some  two  days  before  the  fire  occurred,  while  that  of  the  ap- 
pellee tends  to  prove  that  he  was  at  the  house  on  the  evening  of 
the  night  that  the  house  burned,  and  that  the  appellee  had  made 
arrangements  for  another  tenant  to  move  in  after  the  former  one 
had  moved  out    Under  the  issue  presented  and  the  evidence  bear- 

«  Opinion  filed,  Juue  13. 1886.~From  19  Bradwell  B. 
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ing  thereon,  the  appellant  asked  the  court  to  give  to  the  jury  three 
instructions,  the  first  only  of  which  it  is  necessary  to  notice,  as  the 
modification  of  that  one  by  the  court  presents  the  point  made  and 
argued.  It  was  as  follows  :  "  The  court  instructs  the  jury,  that  if 
they  belieye  from  the  evidence  that  the  policy  of  the  insurance  upon 
which  suit  is  brought  in  this  case,  contains  .^  condition  that  if  the 
building  described  therein  should  become  vacant  or  unoccupied  for 
the  purpose  indicated  in  said  policy,  unless  consent  in  writing  was 
indorsed  by  the  company  thereon,  that  then  the  said  policy  should 
become  void,  and  if  tiie  jury  further  believe  from  the  evidence  that 
the  building  insured  under  said  policy  was  destroyed  by  fire,  and  at 
the  time  of  such  destruction  was  vacant  and  unoccupied,  without 
the  consent  of  the  company  in  writing  indorsed  on  said  policy,  then 
the  said  policy  was  void,  and  the  plaintiff  is  not  entitled  to  recover." 
The  court  modified  said  instruction  by  adding  thereto,  after  the 
words  "  vacant  and  unoccupied,"  the  following  :  "  by  the  negligence 
or  fault  of  plaintiff  or  his  agents  or  servants,"  and  so  qualified  gave 
it  to  the  jury.  The  jury  returned  a  verdict  for  the  plaintiff  upon 
which  the  court  rendered  the  judgment,  and  the  defendant  appealed. 

Messrs.  Eboue  &  Hadlet,  for  Jppellanf, 
MesBr&  BuRBOuoHS  &  Waenock,  for  Appellee, 

PiLLSBURT,  p.  J. 

The  condition  in  the  policy  that  if  the  building  should  be  or  be- 
come vacant  or  unoccupied  for  the  purpose  indicated,  as  a  dwelling- 
house,  the  policy  should  become  void  unless  the  underwriter  indorse 
their  consent  upon  the  contract,  seems  absolute,  not  in  any  way  or 
manner  dependent  upon  the  diligence  of  the  assured  to  keep  the 
building  occupied.  It  is  a  stipulation  that  the  parties  had  a  right 
to  make,  and  no  improper  means  being  employed  to  induce  the  ap- 
pellee to  enter  into  it,  the  courts  should  enforce  it  as  made  and 
should  attach  no  qualifications  thereto  not  contemplated  by  tl^e  par- 
ties. The  underwriter  did  not  desire  to  carry  the  risk  except  when 
the  building  was  occupied  as  a  dwelling-house,  and  stipulated  to 
that  effect,  which  was  agreed  to  by  appellee.  While  it  was  vacant 
and  unoccupied  the  risk  was  that  of  the  appellee,  unless  he  should 
obtain  the  consent  cf  the  company  in  writing,  and  if  he  could  not 
do  so  he  could  obtain  insurance  upon  it  as  vacant  property.  With- 
out notifying  the  company  and  obtaining  its  consent  to  carry  the 
risk,  he  cannot  claim  exemption  from  the  effect  of  the  condition  be- 
cause he  had  used  reasonable  efforts  to  rent  it  to  other  tenants. 
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The  binding  effect  of  this  condition  did  not  depend  upon  the  fact 
that  he  had  used  his  best  endeavors  to  keep  the  building  occupied, 
l3ut  whether  he  had  kept  it  occupied.  Nothing  is  shown  from  which 
it  can  be  inferred  that  it  was  impossible  for  him  to  comply  with  the 
condition  or  get  the  consent  of  the  company  in  case  his  tenant  re- 
moved. Under  the  ruling  of  the  court  the  plaintiff  would  be  bound 
to  recover  even  if  the  building  was  in  fact  vacant  and  unoccupied, 
provided  the  appellee  was  not  guilty  of  negligence  in  permitting  it 
to  so  become  and  remain,  whether  it  is  so  continued  for  one  day,  a 
month,  or  year.  With  the  hardship  that  the  condition  may  impose 
upon  appellee  in  this  case  we  have  nothing  to  do;  and  although  we 
may  doubt  the  wisdom  or  propriety  of  parties  paying  their  money 
for  indemnity  under  such  strict  conditions,  yet  as  a  court  we  have  no 
right  or  power  to  add  to  or  take  from  their  contract  any  conditions 
or  qualifications  they  have  seen  proper  voluntarily  to  omit  or  insert 
The  construction  of  the  policy  is  for  the  court,  and  the  question  of 
fact  presented  by  this  record  is  whether  the  building  was  vacant  and 
unoccupied  for  the  purpose  named  in  the  contract  at. the  time  it 
was  burned,  and  we  do  not  desire  to  express  any  opinion  upon  the 
vreight  of  the  evidence  at  this  time,  as  for  the  reason  stated,  the  case 
must  be  again  tried  at  the  circuit.  As  bearing  upon  the  question 
discussed,  we  refer  to  the  Hartford  Ins.  Co.  vs.  Webster,  69  BL,  892; 
Cook  vs.  Continental  Ins.  Co.,  70  Mo.,  610;  McClure  vs.  Watertown 
Ins.  Co.,  90  Penn.  St.,  277,  and  the  recent  case  of  Farmers'  Ins.  Co. 
vs.  Wells,  decided  by  the  Supreme  Court  of  Ohio,  January  20,  1885, 
jand  not  yet  reported.  The  error  urged,  that  the  court  refused  to 
allow  the  appellant  to  prove  the  statements  of  the  son  of  appellee  as 
to  the  time  the  house  was  unoccupied,  we  consider  not  well  taken, 
as  it  does  not  appear  that  he  sustained  that  relation  to  the  plaintiff 
which  would  render  his  admissions  competent.  The  proofs  of  loss, 
which  were  never  shown  to  the  appellant,  containing  a  statement  of 
when  the  tenant  left  the  premises,  and  signed  by  the  plaintiff  and 
delivered  to  the  appellant  upon  the  trial  and  offered  in  evidence,  we 
think  should  be  allowed  to  go  to  the  jury.  It  is  true  the  statement 
was  never  delivered  to  the  appellant,  but  as  it  was  designed  to  be 
delivered,  and  contained  an  admission  of  the  plaintiff  as  to  a  mate- 
rial fact  in  the  case,  the  jury  should  have  been  permitted  to  consider 
it  in  connection  with  the  other  evidence  in  the  case. 

For  the  error  indicated  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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MISREPRESENTATION  AS  TO  USE  OP  BUILDING. 


Supreme  Court,  Marion  County,  Indiana, 


DORAS  J.  BAKER. 

GERMAN  FIRE  INSURANCE  COMPANY  OF  PITTSBURGH .♦ 

A  bailding  used  in  part  for  a  saloon,  a  resort  for  prostitutes  and  where  no 
rooms  were  set  apart  for  lodgers,  is  not  a  hotel. 

Statemenf. 

This  action  was  brought  by  plaintiff  against  the  defendant  on  & 
policy  of  fire  insurance  to  recover  for  a  loss.  The  complaint  allege& 
that  defendant  contracted  to  insure  plaintiffs  property  against  loss 
by  fire,  described  as  a  two-story,  frame,  shingled-roofed  building 
and  all  attachments  thereto,  with  brick  basement,  occupied  as  a 
hotel  with  bar  and  billiard-room  attached,  situated  in  Mount 
Jackson,  a  suburb  of  the  city  of  Indianapolis. 

On  the  24th  day  of  August,  1884,  the  said  building  and  property 
so  covered  by  said  insurance,  was  totally  destroyed  by  lire.  Notice 
of  loss  was  given  four  days  thereafter,  and  proofs  of  loss  filed  on 
the  12th  day  of  December  following.  Plaintiff  further  alleged  due 
performance  of  all  the  conditions  of  the  contract,  and  complained  of 
the  failure  and  refusal  of  defendant  to  pay  the  loss. 

The  defendant  answered,  alleging  that  the  policy  was  issued  ta 
plaintiff  at  his  special  request,  and  with  full  reliance  upon  the  truth 
of  the  representations  at  the  time  made.  That  the  property  was 
represented  to  be  used  for  legitimate  hotel  and  lodging  purposes, 
and  that  the  risk  was  first-class  in  every  respect.    Further,  that  the 

•  Decided  Jnnd  12.  1886. 
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agent  made  diligent  inquiry  of  plaintiff  in  regard  to  certain  reports 
about  disreputable  dances  and  gatherings  which  were  frequently 
held  at  Mount  Jackson,  where  said  property  was  situated,  and  that 
plaintiff  denied  that  this  was  the  place  referred  to  in  said  newspaper 
article,  and — 

As  a  further  breach  of  the  warranty  said  property  was  not  used 
as  a  hotel,  but  was  used  and  occupied  by  one  William  Zelldng,  as 
a  saloon,  for  the  purpose  of  the  sale  of  liquor,  etc.,  and  that  said 
property  was  the  place  referred  to  in  said  newspaper  reports  as  the 
place  of  holding  said  disreputable  dances  and  gatherings  which 
were  known  and  concealed  from  defendant. 

It  was  in  evidence  upon  the  thai  that  other  insurance  companies 
previously  carrying  risks  upon  the  property  immediately  after  read- 
ing certain  newspajper  reports  of  said  gatherings  investigated  the 
same,  and  thereupon  canceled  their  policies  and  communicated  to 
plaintiff  their  reasons  for  doing  so. 

The  jury  returned  a  special  linding,  answering  a  number  of  in- 
terrogatories to  the  effect  that  a  saloon  was  carried  on  in  the  build- 
ing; that  it  contained  billiard  and  wine  rooms;  that  a  gun  dub 
occupied  one  room;  that  no  rooms  were  specially  set  apart  for  lodg- 
ing, and  that  it  was  a  resort  for'  prostitutes  and  disreputable  and 
lewd  men. 

The  verdict  was  for  the  defendant,  and  judgment  was  entered 
thereon. 
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EVIDENCE  OP  FRA.UD  ON  OVEEVALUATION. 


Cincinnaliy  0.,  Superior  Court. — Oeneral    Term. 


HOWARD  FERRIS,  Assignee  of  G.  A.  W.  Paver, 

KENTON  INS.  CO.* 

A  finding  of  damae^^s  trifling  in  comparison  with  the  amount  claimed  is  in  the 
absence  of  explanation  a  proof  of  fraud. 

Eeserved  from  special  term  on  motion  for  new  trial. 

Cowan  &  Ferris,  for  Plaintiff. 

Williams  &  Wambaugh,  and  Clement  Bates,  for  Defendants. 

Force,  J." 
The  action  is  to  recover  upon  a  policy  of  fire  insurance  for  $1,000, 
upon  a  stock  of  goods  in  a  store.    The  fifth  defense  is  upon  a  con- 
dition in  the  policy  that  any  fraud  or  attempt  to  defraud  will  for- 
feit any  right  to  recovery. 

The  jury  found  for  the  plaintiff  and  found  the  loss  to  be  $600. 
Paver,  in  his  affidavit  of  loss  for  preliminary  proof,  stated  the  loss 
to  be  $1,528.36.  It  has  been  held  that  when  the  jury  finds  for  the 
plaintiff,  and  finds  the  loss  to  be  less  than  one-half  the  amount  sworn 
to  in  the  preliminary  proof,  such  finding  is  proof  of  fraud,  and.  the 
verdict  must  be  set  aside :  Levy  vs.  Baillie,  7  Bing.,  349;  Wall  va 
Howard  Ins.  Co.,  51  Maine,  32;  Sleeper  vs.  New  Hampshire  Ins. 
Co.,  56  N.  H.,  401.  We  suppose  the  rule  to  be,  that  in  the  absence 
of  satisfactory  explanation  in  the  evidence,  such  finding  is  proof  of 
fraud. 
In  this  case  no  explanation  was  attempted.    On  the  contrary,  it 

*  Dedslon  rendered,  June,  1886. 
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appears  that  the  afiidavit  of  loss  in  the  preliminary  proof  was  -  com- 
piled from  Paver's  bills  of  purchase,  containing  the  same  items  in 
the  same  consecutiye  order.  But  in  the  affidavit  a  large  proportion 
of  the  items  are  overstated,  some  in  quantity,  some  in  value.  As  the 
evidence  stands,  it  appears  to  be  a  case  of  deliberate  and  willful  over* 
statement. 
^  The  verdict  is  set  aside  and  the  case  remanded  for  new  trial 
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ABANDONH£NT. 

1.  Nkolect  to  Repair. — A.  policy  of  marine  insnrAiice  contAined  this  pro- 
yitsion:  '*  In  case  of  loss  or  misfortnne,  it  shall  be  lawfnl  and  necessary 
to  and  for  the  assured,  its  affents,  factors,  servants,  and  assigns  to  give 
the  insurer  prompt  notice  of  the  disaster,  and  submit  the  pukn  adopted 
for  recovering  and  saviuff  the  property,  and  to  make  all  reasonable  exer- 
tion in  and  abont  the  defense,  safeguard,  and  recovery  of  the  said  vessel, 
or  any  part  thereof,  without  prejudice  to  this  insurance ;  and  after  re- 
covery, and  the  holding  of  a  survey  by  persons  chosen  by  the  insurer  and 
insured,  or  their  agents,  made  under  oath,  setting  fbrth  the  particulars 
of  actual  damage  received  by  the  vessel  in  the  disaster,  and  discrimi- 
nating between  those  and  fonner  defeets  and  wear  and  tear,  the  insured 
are  to  canse  the  same  to  be  forthwith  repaired,  in  accordance  with  the 
surveyor's  specifications ;  and  in  case  of  neglect  or  refusal  on  the  part  of 
the  insured,  its  agents  or  assigns,  to  adopt  prompt  and  efficient  measures 
for  the  safeguard  and  recovery  thereof,  or  to  repair  the  same  when  re- 
covered, then  the  said  insurers  may,  and  are  hereby  authorized  to,  inter- 
pose and  recover  the  said  ressel,  or,  after  recoTcry,  to  cause  the  same  to 
be  repaired,  or  both,  for  account  of  the  assured."  I£dd,  That  in  an  action 
against  the  insurer  the  neglect  of  the  defendant  to  cause  the  repairs  to 
be  made  was  evidence  upon  which  the  jury  are  at  liberty  to  find  an  ac- 
ceptance by  the  defendant  of  the  abandonment;  the  facts  being  that 
after  a  disaster  the  assured  had  left  the  vessel  stranded,  and  after  hav- 
ing bad  it  surveyed  notified  the  insurers  of  their  having  abandoned  it, 
whereupon  the  insurers,  after  neglecting;  said  vessel  for  several  months, 
towed  It  into  port,  and,  without  repairing,  left  it  there.  Northwegtem 
Transportation  Co,  V9.  Thamea  f  Mersejf  Ins.  Co,,  641. 

9.  RzoHTB  OF  Pakt  Owhzb— Kbouobnob— AoTHOBiTr  OF  WnacMzno  Master. — 
Where  sax  insurer  has  insured  the  interest  of  a  half  owner  of  a  vessel; 
and  the  vessel  was  stranded  during  a  voyage;  and  such  half  owner  re- 
quests the  insurer  to  render  her  assistance;  and  the  insurer  sends  an 
VOL.  xv.-tf«. 
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agent  to  the  yessel  with  inBtriictions  '^  to  render  snch  iMsiBtanoe  as  is 
necessary  f  and  such  half  owner  notifies  the  insurt  r  that  he  abandons 
his  interest  in  the  vessel  to  the  insurer ;  and  such  asent*  with  the  aid  of 
the  master,  crew,  and  such  half  owner,  move  the  disabled  vessel  to  a 
harbor ;  and  afterwards,  without  further  orders  from  the  insurer,  such 
agent,  the  master,  and  crew,  with  the  aid  of  such  part  owner,  attempt 
to  navigate  the  vessel  to  her  home  port,  which  is  also  her  port  of  des- 
tination ;  and  during  the  vovage  the  vessel  is  lost :  Hrld,  that  the  insurer 
is  not  liable  to  the  owner  of  the  uninsured  half  interest  in  the  vessel  for 
her  loss,  and  is  not,  as  to  him,  chargeable  with  negligence. 

Where  a  policy  of  insurance  on  the  interest  of  a  part  owner  of  a  vessel  pro- 
vides that  the  insured  shall  not  have  a  rignt  to  abandon  unless  the 
amount  which  the  insurer  would  be  liable  to  pa^  under  an  a^lustment 
as  of  a  partial  loss,  would  exceed  half  the  amount  innared,  nor  unless  the 
insurer  would  receive  a  perfect  title  to  the  subject  abandoned.  InH-maied^ 
that  a  notice  of  abandonment  by  the  insured  to  the  insurer,  before  the 
facts  which  affect  the  right  to  abandonment  are  ascertainea,  does  not 
constitute  an  abandonment  under  the  policy. 

Abandonment  by  one  part  owner  of  a  stranded  vessel  of  his  interest  in  the 
vessel  to  the  insurer  of  such  interest  does  not  affect  the  interest  of  other 
part  owners,  nor  the  master's  control  over  the  vessel,  so  far  as  their  in- 
terest is  concerned. 

Authority  by  an  insni^r  to  a  wrecking  master  to  render  ''  necessary  assist- 
ance "  to  a  stranded  vessel  does  not  confer  on  such  agent  any  authority 
to  accept  an  abandonment  of  a  part  owner's  interest,  nor  authority  to 
-navigate  the  disabled  vessel  to  her  home  port  after  having  once  moved 
her  into  a  harbor. 

Libelant  mast,  to  recover,  clearly  prove  his  case.  Kirby  vs.  Thames  f  Mersejf 
Ins.  Co.,  Limited,  852. 

See  OoRTBACT  1;  Total  Loss. 
ACCIDEKT. 

Affray— iNTENnoNAii  Injury.  -At  common  law  an  affray  must  be  fighting 
without  premeditation  by  a  number  of  persons.  A  mere  statement  with- 
out further  facts  that  complainant  was  injured  in  an  affra;*  is  a  conclusion 
which  will  not  meet  the  averment  that  he  was  ii^ured  without  fault  on 
his  own  part. 

The  fSEMst  that  an  ipjnry  was  intentionally  inflicted  by  another,  if  withont 
fault  on  the  part  of  the  injured,  will  not  prevent  it  from  beins  an  acci- 
dent within  the  meaning  of  an  insurance  contract.  SuprmM  CimnoU  «s. 
Garrigns,  284. 

ACTION. 

L  Limitation— Reformation.— A  policy  of  insurance  contained  in  effect  this 
stipulation:  (1)  No  action  shall  be  commenced  thereon  to  recover  for  a 
loss  thereunder  until  the  amount  thereof  was  ascertained  by  agreement  or 
arbitration:  and  (2)  No  such  action  shall  be  maintained  unless  com- 
menced witnin  one  year  after  the  date  of  the  fire  from  which  the  loss 
occurred.  Held,  That  unless  the  assured  was  prevented  by  the  action  or 
non-action  of  the  insurer,  in  the  matter  of  ascertaining  the  amount  of  the 
loss,  he  must  commence  his  action  therefor  within  the  time  specified  in 
the  stipulation. 

A  di^murrer  to  the  bill  for  the  reformation  of  a  policy  of  insnranoe  will  be 
sustained,  when  it  appears  that  by  reason  of  the  lapse  of  time  no  action 
can  oe  mavitained  thereon  for  any  cause,  when  reformed.  A  court  will  ' 
only  decree  the  reformation  of  an  instrument  as  a  means  of  enabling  a 
party  thereto  to  assert  or  maint-ain  some  right  thereunder.  Thaw^^som, 
lUotiver,  vs.  Fkcmix  Ins.  Co.,  66. 
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*2.    OtHEB  lNSt7B.iN0E  A8  EtIDBNCB  OF  pBiUDULVifT  VALUATION— AdIOBSIBIIJTT  OT 

Etidence. — Where  a  firm  are  general  agento  for  two  insarauce  companies, 
and  issue  a  policy  for  one  of  tbem  upon  an  application  after  an  examina- 
tion by  a  sub-agent  of  that  company,  and  after  the  expiration  of  that 
policy  insure  the  same  property  in  the  other  company,  at  a  higher  valua- 
tion and  upon  another  application,  it  is  competent  in  an  action  npon  the 
last  policy  to  show  the  first  application  and  examination,  although  the 
sub-agent  did  not  communicate  the  result  of  his  examination  to  the  gen- 
eral agents,  as  tending  to  rebut  the  charge  of  fraudulent  overvaluation. 

After  the  defendant  has  closed  his  case,  and  the  plaintiff  introduces  a  wit- 
ne^  upon  a  material  point,  and  is  cross-examined,  the  defendant  cannot 
contradict  or  impeach  him  ns  of  right  in  respect  to  a  statement  that  he 
had  testified  the  same  way  on  a  former  trial,  and  had  contradicted  a  wit- 
ness since  deceased. 

A  new  trial  upon  the  ground  of  after-discovered  testimony  will  not  be  granted 
nnless-The  newly  discovered  witness  will  probably  testify  as  alleged; 
the  evidence  is  material ;  the  evidence  is  probably  true ;  the  party  has 
used  due  diligence  in  discovering  it ;  it  is  independent,  and  not  merely 
cumulative.    JJupreevs,  Virginia  Home  Int.  Co.,  191. 

3.  Rboovbry  in  Case  of  Fbaxtdulent  Pboofb  and  Ovsbvaluation. — ^The  action 

was  to  recover  the  amount  of  a  loss  claim  alleged  to  have  been  paid 
through  fraudulent  proofs  and  false  swearing  as  io  the  extent  of  the  loss. 

Heldf  That  when  the  amended  complaint  apparently  sets  out  the  same  cause 
of  action  as  the  original,  it  will  not  be  set  aside  as  if  the  cause  were 
different. 

In  the  case  of  money  obtained  under  false  representations,  recovery  may  be 
had  on  an  implied  contract  to  return  the  excess  instead  of  on  an  action  in 
tort.  In  such  an  implied  contract  the  admission  of  a  partner  is  evidence 
against  the  firm.  When  the  suit  is  on  such  an  implied  control ct  recovery 
must  be  limited  to  the  excess  paid  above  the  actual  loss,  nnless  it  appear 
that  the  fire  was  chargeable  to  the  wrongful  act  of  the  insured,  irestem 
As$uranoe  Co.  r«.  Toirie,  impleadedf  ete,,  *241. 

4.  Effect  of  CoNTBiBtTnoN  Ci<aubb  on  Removal. — Where  several  actions  re- 

moved from  a  State  court  are  based  upon  insurance  policies  on  the  same 
property,  upon  the  same  application,  issued  at  the  same  time  and  by  the 
same  agent,  containing  a  clause  for  contribution,  the  court  will  ( rder  one 
of  the  causes  to  be  transferred  to  the  equity  docket,  and  the  other  de- 
fendants to  be  made  parties,  and  the  pleadings  in  that  case  to  be  reformed 
according  to  the  equity  practice. 
In  such  case  the  plaintiff  will  be  enjoined  flrom  further  proceedings  in  the 
other  actions  until  a  final  decree  in  the  cause  so  transferred.  In  such 
case  an  action  against  a  resident  defendant  company,  pending  in  the 
State  court  will  be  stayed  until  such  final  decree,  and  such  company  will 
be  made  a  party  to  the  suit  so  transferred.  Falls  of  Neuat  Mfg.  Co.  and 
others  ve.  Georgia  Home  Ins.  Co.,  303. 

5.  On  Paeol  Contract,  When  Right  of  Aoobuxs.— Where  the  action  was 

upon  a  parol  contract,  and  the  written  contract  was  not  issued  until 
after  the  loss,  it  is  not  necessary  to  set  forth  in  the  complaint  the  terms 
of  the  written  policy. 
In  the  absence  of  any  agreement  requiring  demand  for  payment  to  be  made, 
or  time  to  be  allowed,  a  right  of  action  arises  at  once  npon  the  occur- 
rence of  a  loss  within  the  contract.  Ganeer  ve,  Fireman^e  Fund  Ins.  Co. 
556. 

6.  In  Equitt. — A  bill  in  equity,  brought  to  restrain  the  collection  of  a  Judg- 

ment, will  be  dismissed,  wnen  every  question  involved  was  litigated  m 
the  suit  at  law— the  pleadings  permittiug  it,  and  the  evidence  the  same, 
except  more  in  detail     Continental  lAfe  &s.  Co,  vs.  Currier j  690. 

See  EvmsNGB;  Othxb  iNstnLAMCB  2;  Pbikiuic  6;  Rxinsubanox  1,  2. 
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ADJACENT  BUILDING. 

What  Conbtitutks.— A  bnildinff  twenty-five  feet  distant  is  not  contignons 
within  the  meaning  of  a  policy  that  provide  it  shall  be  roid  in  case  the 
risk  be  increased  by  the  erection  or  nse  of  any  building  coutiguons  thereto. 
The  language  of  a  policy  must  be  olear  and  nuanibiguous,  and  doubt 
must  be  in  favor  of  the  insured.  Otsoft  ancZ  Another  o.v.  SL  Paul  Fire  4- 
Mmine  Int.  Co.,  84a 

See  DnoBimDK  l,  6;  Risk  1. 
ADJU8T1I£NT.    See  ArPOvnomBHT;  CoireBmonmr;  Ovhbb  Iksubaitoib  4. 

AGEirr. 

1.  lAkmjTt  ON  Bond  of  SinaETT.--An  agent's  penal  bond  with  satiety  eondi- 
tioned  that  the  asent  shall  promptly  pay  over  moneys  received,  and 
truly  perform  the  duties  of  his  agency,  discloses  a  sufficient  considenbtion 
to  support  the  undertaking  of  the  obliige<»s  while  the  agency  continues, 
and  become  immediately  binding  upon  its  execution  and  delivery.  Such 
a  bond  differs  from  that  of  a  guaranty  of  ftitnre  advances  which  requires 
as  its  consideration  an  advance  or  credit  given,  and  which  has  no  binding 
force  until  such  credit  has  been  given. 

tNich  a  penal  bond  is  not  terminated  by  the  death  of  the  snrety  as  to  funds 
afterwards  coming  into  the  hands  of  the  a^ent,  but  may  be  enforced  against 
his  personal  representatives.  But  the  principal  impliedly  stipulates  that 
he  will  not  retain  the  agent  after  a  known  breach  of  the  guaranty,  and 
such  retention  will  release  the  surety. 

The  retention  of  such  agent,  who  was  obligated  to  make  monthly  settlements 
after  notice  of  his  default,  releases  the  estate  of  the  surety  as  to  any  sub- 
sequent default.    Bapp  v«.  PhwiUx  InM,  Co,,  85. 

5.  NoTXGK  TO— Waivbb  bt. — ^Whcre  an  insurance  company,  in  its  contract  with 

the  insnred,  expressly  exempts  itself  from  being  bound  by  "  any  act  or 
statement"  not  contained  in  the  written  application  for  the  policy,  or 
indorsed  on  the  policy,  notice  to  its  a^^t  as  to  anything  different  from 
what  the  policy  and  application  contained  will  not  bind  the  company. 
The  local  agent  of  the  company  cannot  waive  any  of  the  provisions  of  the 
policy,  except  by  written  indorsement  made  on  the  policy  or  on  the  ap- 
plication, when  the  policy  providi-s  that  anything  less  than  a  distinct, 
specific  agreement,  indorsed  or  attached  to  the  policy,  shall  not  be  con- 
strued as  a  waiver  of  any  condition  or  provision  of  tne  i>olicy.  Eno8  v$. 
Sun  Ina.  Co.,  13^ 

3.  Repbbsentations  by  befobx  CoNTBAcnKG. — statements  made  by  an  insur- 

ance agent  before  issuing  a  policy  cannot  be  used  to  change  the  contract 
of  insurance  finally  made  as  contained  in  the  policy.  Bnmkam  v$,  BoeUm 
Marine  Ins.  Go.,  S91. 

4.  As  TO  Cancei<l^tiok.— The  agent  to  procure  insurance  is  not  an  agent  for 

purpose  of  cancellation.    Broadwater  V9.  Lion  F,  Ine,  Co.,  295. 

6.  What  will  Constitutb— Waives   as   to  ALTFBATroNS.— Where    a  jierson 

assumes  to  be  the  agent  of  an  insurance  company  and  writes  an  applica- 
tion with  his  name  npon  it  as  agent,  and  the  oompany  receives  it,  writes 
a  policy  upon  it  with  the  name  of  the  assumed  agent  on  the  baokj  sends  it 
to  him  to  deliver  and  collect  the  premium,  the  assured  (himself  nelieving 
in  the  agency)  may  well  consider  these  facts  as  a  recognition,  on  the  part 
of  the  company,  of  the  agency. 

The  agent  of  an  insurance  company  mav  bind  the  company  by  waiving  written 
assent  to  material  alterations  in  the  property  insured  where  the  assured 
does  not  know  of  any  restriction  of  tne  agent's  authority.  Packard  tw. 
Dorchester  Mut.  Fire  Ins.  Co.,  475. 

6.  PowxB  OF  SoLidrma  in  Mutual  Compaht.~Ko  binding  contract  of  insurance 
can  be  made  with  an  agent  whose  powers,  by  the  rules  of  the  company, 
are  limited  to  receiving  applications  for  insurance  and  forwarding  them 
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to  tke  company  to  be  acted  upon  by  ite  directors,  who  aloDC  are  antbcvized 
by  its  coDRtitution  and  by-laws  to  make  the  contract.  Haden  v»,  F.  ^  M. 
Ins  Co.,  497. 

7.  Of  Inbusbo  ob  of  thx  Comfaht. — The  insnrecl  applied  to  A.,  an  agent  who 

had  preyioQsly  been  carrying  his  assurance,  for  insurance.  A.,  who 
knew  the  condition  of  the  property,  being  nnwiUtng  to  carry  the  whole 
anonnt,  procured  a  part  from  8.,  the  general  agent  of  another  coatpany, 
and  sent  the  poliev  countersigned  by  8.,  as  agent,  to  the  insured.  The 
latter  had  no  knowledge  of  these  facts. 

Held,  That  A.  was  not  the  broker  or  agent  of  the  insured,  and  his  fftilure  to 
notify  8.  of  the  condition  of  the  risk  was  not  chargeable  to  the  insured. 

Meldf  That  the  indorsement  of  S.  was  not  sufficient  notification  to  the  insured 
that  A.  was  not  the  agent  of  the  company  issuing  the  policy.  Majf  vs. 
Western  Aaenrance  00.^545. 

8.  Responsibiutt  foe  Aots  op  &oaacaxHQ,^Th^  plaintiff  was  enployed  by  a 

general  agent  to  solicit  life  risks  for  the  company. 

Hddj  That  the  company  is  liable  upon  the  contract  made  with  plaLotiff  unless 
ne  had  knowledge  of  special  limitations  placed  on  the  authority  oi  tho 
general  agent  in  respect  to  such  employment,  if  the  contract  was  made 
m  behalf  of  the  company.  The  questions  conceming  such  knowledge  and 
as  to  whether  the  plaintiff  was  employed  personalTy  by  the  agent  or  in 
behalf  of  the  company  are  questiona  for  the  j  ury.  Equitable  Hfe  Assurtmoe 
Society  ve.  £roM,&i8. 

8ee  Afpucjltion  4,  5,  6;  Bboebb;  CAKcxujLTiON  1;  LianxKoco  1;  Othee  Iwttb- 
AMCB ;),  4;  PBK10VM  7,  9, 11,  Pboovs  or  Loss  1,  2;  Txsub  5;  Tohtinb. 

ALIENATION.    SeeTiriA 

AuLTSRATION.    8oeAoBBTS. 

APPLICATION. 

1.  Inyaud  as  ETinBNGB  -  FBAODviiiifT  AvoxDS  Poi4CT.  —The  Pennsylvania  statute 
prohibiting  an  application  not  attached  to  the  policy  to  be  used  in  any 
way  to  qualify  the  terms  of  the  contract,  does  not  prohibit  the  introduc- 
tion of  such  an  application  for  the  purpose  of  showing  fraud  in  the  pro- 
curing of  the  contract. 

Where  tlie  policy  and  by-laws  of  the  company  require  a  written  application 
by  the  insured,  a  paper  purporting  to  be  an  application  whose  questions 
were  not  in  fact  answered  by  the  insured,  but  which  were  answered  and 
the  paper  executed  throngbout  by  another  In  her  name,  the  policy  pro- 
cured on  such  applioation  was  a  fraud  and  void.  Cwrigan  vs.  Mass,  Ben. 
Ast^n,  30. 

d.  OonnBiTcnoN  ov  Pouor— Efisot  of  FBAxno^RBOOTJonr  of  Pbbmium.— The 
proyiaions  of  a  life  insurance  policy  are  construed  and  applied  like  the 
terns  of  an^  other  contract,  and  sueh  provisions  may  render  the  policy 
void,  ab  initio,  by  the  terms  of  the  same  and  the  failure  of  warranty. 

When  a  life  policy  is  issued  and  aeeepted  upon  the  expressed  condition  that 
the  answers  and  statements  of  the  apphcation  are  warranted  true  in  aU 
respects,  and  that  if  the  policy  be  obtained  by  any  untrue  answer  or  state- 
ment, or  by  any  fraud,  misrepresentation,  or  concealment,  the  policy  shall 
be  absolutely  null  and  void;  and,  as  to  matters  material  to  the  risk, 
some  of  the  answers  and  statements  are  untrue  in  fact,  though  made  with- 
out actual  fraud  and  under  an  innocent  misapprehension  of  the  purport  of 
the  questions  and  answers;  no  contract  of  insurance  is  thereby  made,  and 
the  policy  does  not  attach,  but  it  is  void,  ab  initio.  When,  for  such  a 
policy,  premium  has  been  paid  by  the  applicant  to  the  insurance  ooni** 
pany,  sueh  payment  may  be  recovered  back.  ConmeeHeni  Mutaal  lAfe  Ins. 
Co.  vs.  Pyfe,  961. 

Z.  Umtbttb  Statdeent— Izxnxss  ob  Ihjttbt.— One  of  the  conditions  of  a  policy 
of  insurance  issued  was  that»  if  any  untrue  statement  were  made  m  the 
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appUoation  or  policy,  the  company  sboald  be  ftee  from  all  liability  un- 

The  application  for  the  policy  set  forth,  *'  Have  yon  been  subject  to  or  had 
any  of  the  following  disorders,  open  sores,  lumps,  or  swelling  of  any  kindf 
also  '^  Have  yon  ever  had  any  malformation,  illness,  or  injury,  or  under- 
gone any  surgical  operationf '  Held,  That  it  wonld  be  unreasonable  to 
suppose  that  the  parties  had  in  contemplation  the  reading  and  under- 
standing of  these  questions  in  general  terms,  as  it  would  be  unpoesible 
for  a  person  of  mature  years  to  remember  the  common  and  trivial  ail- 
ments he  may  have  suffered  from  in  childhood.  By  open  sores  or  swelling 
was  meant  such  continuous  or  recurrent  ones  as  result  from  disease  or  dis- 
order, such  as  result  by  defective  action  from  some  fiinctional  derange- 
ment. By  illness  or  injury  was  meant  an  illness  or  injury  of  snch  a 
nature  and  imi>ortAnoe  as  would  reasonablv  fall  within  the  line  of  in- 
c^uiry  proper  to  be  pursued  in  fnrthersnce  of  the  matter  under  considera- 
tion.   Hwne  Mut,  Ufe  Au'n  of  Pmn9yl9ania  vb.  GO/sipie,  380. 

4.  KnowiiXdgb  of  Aqbvt— Fbaud— Eetention  bi^Ihsubed. — ^The  application  was 
a  warranty  that  if  the  answers  were  in  any  respect  untrue  the  policy 
should  be  void,  and  agreed  that  as  the  policy  was  to  be  iasned  at  the 
home  oflQce,  where  only  the  written  statements  were  acted  on,  no  repre- 
sentations made  by  the  party  soliciting  the  insurance  should  be  of  any 
binding  force  unless  reduced  to  writing  in  the  application.  Evidence 
was  given  that  statements  regarding  the  bodily  health  of  the  applicant 
were  untrue  in  a  material  respect.  But  it  was  claimed  that  the  agent 
was  fnlly  notified  of  all  the  facts,  and  declared  that  they  were  of  no  con- 
sequence, and  that  fnrt.her  the  agent  filled  in  the  application,  and  that  the 
answers  were  correctly  made  to  him  by  the  insured ;  an  abstract  of  the 
application  was  also  appended  to  the  policy,  and  the  attention  of  the  in- 
sured was  called  to  it  with  the  request  that  the  company  should  be  in- 
formed of  any  inaccuracies  in  order  that  they  might  be  corrected. 

Edd,  I'hat  it  was  the  duty  of  the  insured  to  read  the  application,  and  it  was 
error  to  instruct  that  if  the  insured  was  fraudulently  misled  by  the  agent, 
the  company  was  responsible. 

HMf  That  the  retention  of  the  policy  by  the  insured,  with  the  abstract  of  the 
application  appended,  was  an  acceptance  of  the  application  which  made 
the  holder  a  participant  in  any  fraud,  and  the  conseouences  could  not  af- 
terwards be  avoided.    Xew  York  JAfe  Ins.  Co,  v$.  FietekoTy  401. 

6.  BiissTATKicENTs  BT  AoBNT. — Where  false  statements  regarding  the  value  and 

eziH)SureH  of  the  risk  were  written  in  the  application  by  the  agent  without 
the  knowledge  of  the  insured,  the  latter  will  not  be  held  responsible. 
Stone  v$,  Hatokeye  In$.  Co.,  490. 

6w  False  Amswbbs  bt  Aobbt.— The  application  was  signed  in  blank  by  the  in- 
sured and  afterwards  filled  up  by  the  soliciting  agent  who  was  furnished 
with  blank  applications  by  the  company.  The  application  was  a  warranty, 
and  according  to  the  statute  of  Iowa  a  copy  was  indorsed  on  the  policy. 
The  agent  had  no  power  to  bind  the  company  by  contract. 

Held,  That  the  insured  was  not  responsible  for  false  answers  in  the  applica- 
tion.   Donnelly  tw.  Cedar  Bapide  Ins,  Co.,  e&Q, 

7.  In  response  to  the  question  in  the  application,  whether  the  applicant  had 

ever  applied  for  insurance  in  another  company  and  had  been  unsuccessful, 
the  answer  was  in  the  negative,  whereas  an  application  to  such  other 
company  was  signed  and  delivered  to  an  agent  authorized  to  receive  it, 
and  was  not  successful. 
Held,  That  the  response  was  materially  false  and  vitiated  the  policy,  and  it 
was  of  no  consequence  whether  or  not  the  prior  application  had  never 
been  submitted  to  the  company,  but  had  been  acted  on  without  authority 
by  its  agent  and  medical  examiner.    JBdingUm  ««.  JStna  lAfe  In$,  Co.,  71L 

See  MoBTOAox. 
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APPORTIONMENT.    Bee  Co2iTBiBirnoN;  Othxb  Insubakgb  2. 
ASBITRATION. 

1.  AoBXEiffENT  WHBN  VAXiiD.— AgreemontB  to  snbmit  to  arbitration  are  valid 

when  made  after  the  subject  of  controyeniy  has  arisen,  but  not  when  they 
relate  in  advance  to  any  controversy  that  may  arise.  The  party  claiming 
that  the  power  of  the  court  has  been  curtailed  by  snch  affreement  must 
assume  the  onus  probandi,  showing  a  clear  agreement,  mtuer  v$.  Samp- 
9on  Lodge,  86. 

2.  BBBACfR  OF  Good  FArrH— Effect  of  Faii<i7bb.— Where  there  was  evidence 

tending  to  show  that  the  defendant  acted  in  bad  fiiith  in  refusing  to  go  on 
with  an  arbitration  or  to  secure  a  speedy  appraisal,  the  anestion  should 
have  been  submitted  to  a  jurv*  whether  there  was  such  breach  of  good 
faith  as  relieved  the  plaintin  from  the  obligations  of  the  arbitration 
clause. 

If  an  arbitration  fails  through  the  fault  of  one  of  the  parties,  the  party  not 
in  fault  is  not  obligated  to  enter  into  a  new  arbitration,  but  may  proceed 
at  once  to  his  remedy  at  law.  Ukrig  v$.  WilliafMhurgh  City  Hre  ins,  Co., 
312. 

3.  Not  Obligatory— Evidence  of  Loss.— The  policy  stipulated  that  in  case 

of  difference  of  opinion  as  to  the  amount  of  loss,  it  should  be  referred  to 
three  disintorested  men  to  be  chosen,  the  decision  of  the  majority  of  whom 
was  to  be  final  and  binding. 
Held,  That  the  agreement  is  collateral  merely  and  not  a  condition  precedent  to 
recovery.  Evidence  of  the  amount  of  loss  is  admissible  though  no  ref- 
erence has  been  had.  Crosaleg  vs.  Con%eeticui  lire  Ins.  Co.,  619. 
See  MsAsuBx  of  Damaobs. 

AK80N. 

1.  Excessive  Valuation— Evidence.— Overvaluation  of  insured  property  is 

competent  evidence  in  case  of  ai>on,  not  for  the  purpose  of  impeaching 
the  character  of  the  insured,  but  as  showing  a  motive  for  the  crime.  But 
the  accused  was  entitled  to  an  instruction  that  if  the  overvaluation  was 
the  result  of  mistake  or  error  in  Judgment,  it  was  not  necessarily  evi- 
dence of  a  wicked  motive  or  criminal  intent. 
In  order  to  convict  of  arson,  all  the  jurors  must  be  satisfied  of  the  guilt  be- 
yond a  reasonable  doubt,  and  it  is  error  to  charge  that  there  should  be  no 
acquittal  unless  all  the  jurors  entertain  a  reasonable  doubt  of  guilt 
8Htz  vs.  State  of  Indiana,  386. 

2.  Evidence  of.— Where  the  company  defends 'on  the  ground  of  arson,  evi- 

dence of  previous  bad  character  of  the  claimant  as  to  honesty  is  madmis- 
sible.    Stone  vs.  Hawkege  Ins,  Co.,  490 

See  EvxDSNOQi  1,  3;  Yaoant  5. 

ASSESSMENT. 

1.  Absence  of  Notice. — ^The  certificate  required  an  annual  assessment  on  or 
before  a  certain  date,  and  the  payment  of  a  certain  asnessment  on  the 
death  of  every  member;  also  that  if  said  assessments  were  not  received 
within  thirty  days  of  date  of  notice  the  certificate  should  be  void,. 

Beid,  That  there  was  no  obligation  to  pay  in  the  absence  of  notice  of  the  an- 
nual assessment.     Covenant  Mut.  Benefit  Ass'n  vs.  Spies  et  at,  144. 

9.  Suspension  in  Case  of  Benevolent  Association. — ^Where  the  constitution  of 
a  benefit  societv  provides  that  the  assessments  for  death  benefits  are  to  be 
made  by  the  subordinate  lodges,  an  assessment  allej^^  to  have  been  made 
by  snoh  a  lodge  upon  its  members  at  a  time  when  it  conclusively  appears 
eld 


the  lodge  held  no  meetings,  is  not  a  valid  assessment,  and  a  suspension 
for  fiiilure  to  pi^  such  supposed  asseei 
Agnew  vs.  Grand  Lodge  A.  0.  U.  W.,  S32. 
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3.  Sttijbb  Gotsbmiko  Pathznt  op  xv  BaNXvoumr  Aa9oau*noN.~-In  »  suit  on  m 
contract  of  life  insurance^  with  conditions  jprecedeut  ^^hich  are  referred 
to  on  the  face  of  the  contract,  the  burden  is  on  the  plaintiff  to  prove  a 
complianoe  with  such  condltioos,  or  a  sufficient  excuse  for  non-com- 
pliance. 

I^  the  excuse  be  a  want  of  sufficient  notice  to  pay  an  aaaeaament,  plaintiff 
must  prove  the  insufficiency. 

The  act  of  an  agent  in  receiving  money  at  a  time  not  anthorised  by  the  mles 
of  the  society  does  not  bind  the  society.  To  establish  a  waiver  as  to  such 
act,  plaintiff  must  show  knowledge  and  acquiesoenoe  on  the  part  of  the 
manajging  officers  of  the  oentral  sooiety. 

In  the  Knights  of  Hmor,  the  financial  reporter  of  the  loeal  lodge  is  not  an 
officer  «f  the  snpreme  lodge. 

If  the  member  fails  to  object  to  a  misappropriatiim  of  the  fdnds  eontribnted 
by  him,  his  beneficiary  cannot  complain  thereof. 

Such  a  misappropriation  would  not  excuse  the  non-payment  of  snbseqnent 
assessments,  or  Justify  a  member  in  refusal  to  pay. 

The  rule  charging  with  assessments  all  members  who  take  the  final  degree 
''  on  and  prior  to ''  a  certain  date,  makes  them  liable  to  contribute  to  all 
deaths  occurring  during  that  calendar  day. 

Mioneys  in  the  hands  of  the  treasurer  of  the  order,  if  already  legally  drawn 
upon  to  a  less  sum  than  |2,000,  are  not ''  in  "  the  W.  and  O.  B.  Fund,  so  as 
to  prohibit  the  calling  of  a  new  assessment. 

It  is  optional  with  the  local  lodges  to  allow  sick  benefits,  and  they  are  under 
no  legal  dnt^  to  pay  the  amount  thereof^  when  allowed,  upon  the  assess- 
ments of  their  members.     Eaton  vs.  Supreme  Lodge  Knights  of  Honor,  702. 
See  Psemium;  Benbvoubmt  Assocsation  7,  15;  Fbaxtd  2;  PsxiunM  Note  3. 

ASSIGNMENT. 

1.  When  YAXiiD.— When  A  had  his  life  insured  and  told  the  company  he 

wished  l^e  insurance  to  be  for  B*s  benefit,  and  the  company  told  A  to 
take  the  policy  out  in  his,  A's,  name  and  then  make  an  assignment  to  B, 
the  company  will  be  estopped  from  claiming  that  the  assignment  was  not 
ffood  becau£e  it  had  been  left  in  their  handi,  and  A  had  continued  to  pay 
.  the  premiums  until  his  death.    Sooti  vs,  Dickson,  S2. 

2.  Cbbtefioatxs  of  Benevolent  AssooiA^noN.— Certificates  issued  by  an  associ- 

ation formed  under  the  act,  chapter  204,  Laws  of  1877,  authoriEing  the 
formation  of  associations  for  the  purpose  of  rendering  assistance  to  the 
widows^  orphans,  or  other  dependents  of  deceased  members,  are  not  as- 
signable or  transferable  by  the  members  of  such  an  association  to  any 
one  not  embraced  within  one  of  the  classes  mentioned  in  the  statute. 
And  this  is  so,  although  the  beneficiary  named  in  the  certificate  Joins  in 
the  assignment    Briggs  vs.  Earl,  409. 

3.  Effect  of  iNCfTUBBANCE.— A  condition  that  the  policy  should  be  void  in 

case  of  incumbrance  is  imported  into  the  new  contract  with  an  assignee 
when  the  policy  is  assignea  with  the  consent  of  the  company,  and  thoajj^ 
the  assiffnee  might  not  be  affected  by  a  previous  inonsibranoe  that  had 
ceased,  be  would  be  affected  if  at  the  time  of  sesignment  or  Iheteailer  it 
was  incumbered. 
The  consent  to  assignment  and  receipt  of  preninai  ase  net  a  waiver  of  tiie 
forfeitnre  unless  the  company  had  knowledge  of  the  iBeambtwioe.  ElUs 
vs.  J9kUe  Ins.  Co.,  481. 

4.  EviDENCs  OP.— The  intestate  died  owning  a  benefit  oertifteate  in  a  mutual 

insurance  corporation,  made  payable  to  his  penonal  representative.  The 
by-laws  pwrnttted  assignment,  prescribing  the  formalities.  In  a  contest 
for  ihe  proceeds  of  the  policy  between  the  representative  and  some  •f  tiie 
heirs,  Hsid,  That  parol  evidence  of  an  assignment  w^  inadmissiblA,  and 
that  the  formalities  of  the  assignment  must  be  stnetly  followed,  the  i 
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being  io tended  for  the  protection  of  the  aasociation.  EUioH  w.  WhedbeCy 
815. 

See  CovTRkcs  1;  Cbeditob  1;  Titls  8;  Wm's  Poucr. 

ATTACHMENT. 

BxasxB  OF  CssDnoBs— TiTiiE  to  Policy.— A  policy  of  insurance  upon  the  life  of 
A  was  tatcen  out,  payable  to  A,  his  executors  or  administrators,  for  the 
benefit  of  his  widow,  if  any;  later,  and  when  A  was  a  widower,  an  attach- 
ment execution  was  issned  by  B,  a  creditor  of  A,  against  the  insurance 
company,  as  garnishee  of  A ;  before  an  appearance  entered  or  p  ea  pleaded, 
A  died,  leaving  no  widow.  Reld.  That  the  sum  due  from  the  insurance 
company  on  the  policy  was  not,  upon  the  death  of  A,  bound  by  the  at- 
tachment of  B,  but  passed  at  once  to  his  -A's— legal  representatiyes  as 
assets.    Day  v«.  New  England  Mut  Life  Ins.  Cb.,  744.    > 

AVERAGE.    See  Total  Loss. 

BANKRUPTCY.    See  Iimk».v»«ot. 

BEKEITICIARY.    See  Title;   Benevolbnt  Assookatiov;   Policy;   Premium  12; 
Retobmatioh;  Wm's  Policy. 

BENEVOLENT  ASSOCIATION. 

1.  Obligations  of  Members —Whebs  an  iNsunANcs  Company.  -  One  who  becomes 
a  member  of  a  benevolent  order  is  chargeable  with  knowledge  of  its 
laws,  and  is  bound  by  them  unless  illegal  or  requiring  illegal  acts,  and  is 
therefore  bound  by  the  by-laws. 

Such  organizations  may  require  members  to  resort  to  prescribed  methods  of 
redressing  grievances  before  invoking  the  power  of  the  courts,  but  may  not 
absolutely  take  away  the  right  of  action  for  money  due. 

A  mutual  benefit  society  which  for  agreed  compensation  agrees  to  pay  beue- 
fits  to  its  members,  is  not  purely  a  benefit  society,  but  is  in  respect  to 
contracts  to  pay  benefits  an  insurance  company.  Bauer  iw.  Sampson 
Lodge,  Knights  of  Pythias^  81. 

S.  Membbbship  of. — Measube  of  Liability. — ^The  complaint  against  a  benevo- 
lent society  set  forth  the  issue  of  a  certificate  stipulating  to  pay  a  certain 
amount  or  so  much  thereof  as  might  be  coUectetl  by  assessment,  and  that 
the  society  refhsed  to  make  an  assessment  or  to  pay  the  sum. 

Heldt  That  a  demurrer  on  the  ground  of  failure  to  aver  that  there  were  mem* 
bers,  and  to  state  the  number  of  them,  who  might  be  assessed,  could  not 
be  sustained;  it  is  for  the  company  to  show  if  there  were  not  enough 
members  to  collect  the  whole  amount,  otherwiae  the  claimant  is  entitled 
to  recover  the  maximum  amount.  Elkhart  Mutnal  Aid,  Binevolentf  Belief 
AssoeiaHon  V9.  Houghton,  97. 

3.  Riortb  of  Mbmbebsbip.—  \  member  of  the  order  of  Knights  of  Hon<»,  who 

has  been  by  his  subordinate  lo<lge  suspended  for  immoral  conduct,  and 
for  the  non  payment  of  assessment,  loses  his  good  standing  thereby;  and 
if  he  dies  while  under  such  suspension,  his  beneficiary  is  not  entitled  to 
recover  the  benefit. 

A  grand  dictator  having,  upon  an  appeal  by  a  suspended  member,  affirmed  the 
order  of  suspension  during  the  life  of  such  member,  eannot,  after  the 
death  of  the  member  recall  his  affirmanoe,  or  take  any  action  to  restore 
the  dead  member  to  good  standing. 

The  remedy  of  a  suspended  member,  who  feels  aggrieved  by  an  order  of  the 
grand  dictator,  affirming  the  order  of  suspension  is  by  an  appeal  to  the 
supreme  lodge  as  provided  by  the  laws  of  the  order.  Whipple  vs.  Supreme 
Lodge  Knights  of  Honor,  2^. 

4.  RioBTs  ov  Pbesumttivb  WiFB. — A  society  chartered  Ibr  the  purpose  of  bene- 

fiting and  aiding  the  widows  and  orphans  of  deeeased  members,  on  the 
death  of  the  member,  paid  the  money  to  the  woman  who  was  living  with 
him.    Afterwards,  his  wife,  who  was  separated  from  him  for  some  years, 
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claimed  the  money.  HM,  That  as  the  company  had  never  been  notified 
of  her  claim,  and  had  in  good  faith  paid  it  to  the  person  who  they  pre- 
sumed was  the  wife  of  the  deceased,  she  could  not  recover.  SuppUe  vs 
Knights  of  Birmingham  of  Penn^lvaniUf  22 :. 

5.  Medical  Examiksr — Riohts  of  Meicbers — Where,  in  case  of  a  claim  ac- 

cording to  the  by-laws  nf  a  benevolent  Association,  the  matter  is  referred 
to  a  board  of  physicians,  whose  report  then  goes  to  a  supreme  medical  ex- 
aminer for  a  aecisioD,  and  the  official  acts  ofthe  latter  are  reported  to  the 
supr«*me  coauci^,  a  member  is  not  obligated  in  the  absence  of  a  special 
provision  to  that  effect  to  appeal  to  the  supreme  council  before  invoking 
the  law. 
A  benevolent  association  cannot,  by  provisions  in  its  constitntion  or  by-laws, 
deprive  a  member  ofthe  rignt  to  resort  to  the  conrts  to  enforce  his  rights 
in  respect  to  a  claim.  Supreme  Oouncil  of  the  Order  of  Chosen  Friends  vs, 
Garrigus,  284. 

6.  Chakgk  of  Bskefigiabt. — ^The  beneficiary  in  a  policy  of  life  insurance  is- 

sued by  the  Knights  of  Honor  can  be  changed  only  in  the  manner  pre- 
scribed by  the  constitution  of  that  society, — by  filling  the  necossary 
blank  on  back  of  policy,  attestation  by  the  **  reporter/'  and  surrender  of 
the  policy  to  the  lodge,  and  the  issuance  of  a  new  certificate.  Knights  of 
Honor  vs.  Nairn,  365. 

7.  AssBSflicEMTs— Mbasubb  of  Liabiutt.— The  by-laws  of  a  beneficial  associa- 

tion provided  that  upon  the  death  of  a  member,  and  in  order  to  make  np 
the  amount  t-o  be  paid  over  to  his  nominee  or  nominees,  each  member 
should  pay  one  dollar  in  gold  or  silver  coin.  It  was  further  provided 
that  at  the  death  of  a  member  who  had  regularly  paid  his  as8easment« 
his  nominee  or  nominees  ^ould  be  entitled  to  claim  and  receive  from  the 
association  the  amount  collected  on  the  assessment  to  be  levied  therefor. 
Heldf  that  such  nominee  was  entitled  to  claim  from  the  association  only 
the  sum  which  was  actually  collected  on  an  assessment,  and  not  one  dol- 
lar for  each  and  every  member. 

The  passage  of  a  resolution  by  the  members  of  such  association  authorizing  a 
larger  sum  to  be  paid  to  such  nominee  will  not  entitle  the  latter  to  claim 
the  same  if  the  resolution  was  never  adopted  or  ratified  by  the  directors, 
without  whose  order  no  monev  could  be  appropriated  or  drawn  from  the 
treasury.    In  Re  AppliealUm  of  La  Solidarite  Mut  Ben,  Ass^n^  394. 

8.  CoirsTBncnoN  of  Vebmoivt  Statute. — ^Under  the  provisions  of  Sec.  S,fi07, 
R.  L.,  as  amended  bv  No.  45  of  the  acts  of  1884,  a  mutual  or  cooperative 
life  insurance  association  not  organized  under  the  laws  of  Vennont  is 
not  entitled  to  a  license  to  transact  business  nnless  it  has  assets  amount- 
ing to  8100,000,  and  as  much  more  as  is  necessary  to  balance  its  outstand- 
ing liabilities,  such  liabilities  computed  and  such  assets  invested  as  pro- 
vided by  said  statute.  Granite  State  Mut  Aid  As^n  vs.  Porter  4-  Dubois, 
Commissioners,  521. 

9.  Change  of  Bbnbfioiabt  when  a  Wxfb — Subobdinatb  Lodob. — ^A  certificate 

issued  by  a  beneficial  society,  payable  to  the  wife  of  a  member  by  name, 
cannot,  be  willed  by  him  to  another  woman  who  might  have  supposed 
herself  to  be  his  wife. 

Whether  a  payment  made  by  officers  of  a  subordinate  lodse  was  a  payment 
by  such  lodge  or  by  the  gprand  lodge  in  another  State,  held  to  be  a  ques- 
tion of  fact  to  determine  from  the  evidence  as  to  whether  such  subordi- 
nate lodge  had  thus  accepted  its  charter  from  the  grand  lodge. 

The  jnrisd'ction  of  a  United  States  court  must  depend  upon  which  body 
was  liable  and  made  the  payment.  Supreme  Lodge  Knights  of  Honor  vs. 
Morgan,  629. 

10.  Who  Mat  bb  Bbkefigiabibs.— A  benevolent  Bociety  was  organized  under 
the  New  York  laws  of  1875,  whose  certificate  made  no  specific  mention  of 
life  insurance,  nor  the  restriction  of  benefits  to  members  or  their  fi^milies 
as  among  its  objeets.    The  by-laws  declaied  the  oliject  to  be  to  secure 
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matual  benefit  to  their  members  and  aid  to  their  families  or  their  aflsigns, 
and  that  the  benefits  were  to  be  paid  the  heirs  or  beneficiaries  of  the 
members. 
Heldj  That  the  beneficiaries  were  not  restricted  to  members  of  the  family  of 
the  insured.    Ma8$ey  et  al  vs.  Mutual  Belief  Society,  607. 

11.  RioHTs  OF  SuBORDntATB  KtfD  Qrand  LoDaB.— A  Subordinate  lodge  of  the  In- 
dependent Order  of  B'nai  B'rith  had  been  duly  incorporated  under  an  act 
of  the  legislature.  The  grand  lodge  seeking  to  gain  control  of  their 
endowment  fund,  the  scheme  was  resisted  by  the  subordinate  lodge  and 
the  charter  granted  by  the  grand  lodge  was  forfeited.  In  a  suit  instituted 
by  the  grand  lodge,  claiming  title  to  the  fund  by  reason  of  the  forfeiture 
of  the  charter,  jue/d,  That  the  subordinate  held  the  fund  in  controversy 
by  virtue  of  its  corporate  character,  and  its  right « thereto  was  unaffected 
by  the  action  of  the  grand  lodge.  JHetrxct  B^nai  B*rith  ve,  Jedidjah  Lodge 
2^0.  7,  674. 

12.  Corporate  Riqhts  as  to  Fobbtom  Jxtbisdiction — DisciPLiinB. — ^Whatever  ad- 
•  vantages  may  exist  in  affiliation  with  other  associations,  the  rights  of 

Michigan  corporations  must  be  governed  by  the  laws  of  Michigan,  and 
corporate  privileges  cannot  be  destroyed  in  violation  of  them. 

No  corporation  can  allow  its  members  to  be  disfranchised  by  anf^ther  body  for 
any  clause,  or  in  any  manner,  which  it  could  not  have  adopted  for  itself 
in  the  premises. 

Where  a  corporator  is  deprived  of  valuable  corporate  rights  in  a  beneficial 
society  by  interference,  to  which  he  has  not  assented,  by  an  outside  body, 
whose  powers  in  the  premises  are  not  derived  from  the  incorporation  laws 
of  the  State,  he  can  call  upon  bis  own  corporation  to  do  him  justice. 

All  by-laws  must  be  reasonable,  and  if  not  so  are  void. 

The  discipline  to  which  a  member  of  a  beneficial  society  is  liable  for  the 
ofiense  of  libeling  another  member  is  riot  ever  to  be  exerted  upon  vague 
charges  of  libeling,  and  only  in  cases  where  the  libel  is  without  any  rea- 
sonable cause.    Allnutt  ve.  jBigh  Court  ofForesterSy  680. 

13.  Oebtimcatb  is  a  Contract— Application  whebb  a  Wabrantt — Riohts  op 
Bbnbpigiart. — ^Tbe  certificate  of  a  benefit  association  is  in  legal  contempla- 
tion a  policy  of  insurance  and  governed  by  the  same  general  rules  of  law. 

Statements  in  the  application  must  be  incorporated  or  appropriately  referred 
to  in  the  contract  to  become  warranties. 

Where  the  charter  of  a  benevolent  association  provides  that  the  benefit -ehall 
be  paid  to  the  party  designated  in  the  application,  or  if  that  be  impossible, 
to  certain  other  parties  named,  the  rights  of  the  beneficiary  become  vested 
when  nominated  in  the  applicaiiun,  and  the  name  of  such  beneficiary  can 
not  afterwards  be  changed  by  the  member. 

Where  there  is  nothing  in  the  charter  confiicting,  however,  the  member  may 
perhaps  change  the  beneficiary,  but  a  charter  limitation  will  prevail  over 
any  general  rule  of  law.    Presbyterian  Assurance  Fund  vs,  Allen,  768. 

14.  Change  of  Benbficiabt. — Where  the  by-laws  of  a  nintnal  benefit  associa- 
tion, in  the  nature  of  a  life  insurance  oompany^  provide  that  upon  the 
death  of  a  member  the  benefit  shall  be  paid  to  his  direction,  th"  meml>er  ' 
may  change  the  beneficiary  by  surrendering  his  certificate  of  membership 
and  procuring  a  new  one  made  payable  to.  the  person  therein  named. 
Barton  vs.  Provident  Mut.  BeU/rf  Ass'n,  785. 

15.  Assbssmxnt  as  a  Wadteb— Action  on  Cbbtifioatb. — A  mutual  insurance 
company,  after  demanding,  receiving,  and  retaining,  until  after  the  death 
f>f  a  member,  money  eaualto  the  assessment  due  from  him,  cannot  claim 
that  the  money  was  taken  by  mistake,  and  that  the  certificate  is  forfeited. 

An  action  at  law  upon  a  certificate  of  mutual  insurance  cannot  reach  questions 
outside  of  such  certificate,  so  as  to  enable  the  plaintiff  to  n^cover  benefits 
otherwise  than  as  specified  in  the  certificate.  BaUey  and  Others  vs.  Mutual 
Benefit  Ass%  798. 
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16.  Rights  OP  CRKDiraiis — Hbibs — Changb  of  Benbficiaby.— The  general 
laws  of  Massachusetts  regarding  life  insnrance  companies  do  not  atmlv  to 
benevolent  associations,  and  the  fnnds  of  the  latter  are  not  attachable 
by  creditors. 

The  by-laws  of  such  an  association  provide  that  the  balance  of  a  benefit 
"  shall  be  paid  to  the  perfion  or  persons  designated  by  the  member  in  hia 
application  for  membership  or  last  legal  assignment,  provided  snch  person 
or  persons  are  heirs  or  members  of  the  docedent's  family." 

Held,  That  the  word  **  heirs  "  nrast  be  construed  in  a  limited  sense  as  applying  to 
snch  as  were  entitled  to  inherit,  not  such  as  might  under  changed  ciroum- 
stanoes  possibly  inherit. 

Sddy  That  where  the  wife  was  originally  designated,  the  member  could  not 
afterwards  chiiuge  to  his  mother,  who  was  not  dependent  on  him,  but 
lived  separately  with  her  husband.  EUey  w.  Odd  Pellowt^  Mutmal  Belief 
Aasociaiionf  797. 

17.  Construction  as  to  Benkficiabt.— A  clause  in  the  charter  of  a  mutual 
insurance  company,  that  the  purpose  is  in  part  for  the  ''  relief  of  widows 
and  orphans  by  voluntary  contributions,"  aoes  not  mean  that  the  benefit 
necessarily  inures  to  the  widow  and  orphans.  The  representative  is  en- 
titled to  recover,  in  the  absence  of  a  valid  assignmi'nt  under  the  by-laws^ 
for  the  purposes  of  adminislratioo.    Elliott  vs.  Wkedbee,  815. 

8ee  AssBssiCEMT  2,  3;  Assxonxxmt  2;  REVoaiiATioN. 

BOND.    See  Aoxm  1. 

BOTTOMBY  BOND.    See  Ssawobthikxba  1. 

BKOKEB. 

AoBUT  OF  TBB  GoMPAiTr  OB  Inbubbd  AS  TO  Affejgatxon. — Where  an  application 
for  insurance  against  loss  b^  fire  was  obtained  by  one  not  an  agent  of  the 
defendant,  but  a  broker  doing  the  business  under  an  arrangement  with 
defendant's  duly  authorized  agent,  by  whom  it  was  sent  to  defendant,  and 
the  defendant  returned  it  for  additional  information  as  to  the  ownership 
and  occupation  of  the  property  to  be  insured,  and  the  agent  gave  the  ap- 
plication to  the  broker  with  instructions  to  obtain  the  answers  from  the 
applicant,  and  the  broker  took  the  applicatiou  away  and  returned  it  with 
the  answers  written  in  his  own  handwriting  and  not  in  accordance  with 
the  facts,  although  the  broker  at  the  time  had  full  information  as  to  the 
facts  j  Hdd,  That  the  act  of  the  broker  under  these  eircumstaneeii  was  the 
act  of  the  agent,  and  the  knowledge  of  the  broker,  no  matter  when  ob- 
tained, if  before  the  answers  were  given,  was  the  knowledge  of  the  de- 
fendant, and  it  was  estopped  firom  setting  up  such  false  answers  in 
defense.  MuUin  vb,  Vermont  Muhtal  Fire  Ine,  Ck>.,  562. 
See  AoBirr  7;  Cangbllatiom  1;  Pbbmzuh  3. 

BUILDING.    See  Ajmaosnt  Buildtko  ;  Descbeptiom  1,  4,  5,  6  ;  BEPi.AGaacXBT ; 
Bisk  1;  Valuxp  Pouot  1. 

BUitDEN  OF  PROOF.    See  Evidbncb. 

CANCELLATION, 

1.  Bbosbb— AoEBV  09  VHB  CoMPAiiT  OB  Insubbd.— The  agent  of  the  insured  for 

the  purpose  of  procuring  insurance,  la  not  from  that  fiMst  his  agent  to  re- 
oeive  notice  of  oancellation. 
The  ease  is  not  affected  b^  the  elaose  that  the  insnrance  broker  shall  be 
deemed  the  a^ent  of  the  insured  in  any  transaction  relating  to  the  insur- 
ance, for  notice  of  cancellation  does  not  relate  to  the  insuranoe.  Von 
Wisn  vi.  ScotHak  Union  and  IfaUouul  Ine  Co,,  158. 

2.  Whbm  Complbtb.— a  notice  to  the  insured  to  return  the  policy  fw  oaneella- 

tion,  upon  which  the  ratable  proportion  of  the  unearned  premium  would 
be  paid,  does  not  effect  a  cancellation  where  the  policy  provides  tlMt  it 
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m»y  be  ottnoeled  upon  Dotificfttkm  and  refon4ing  raoh  unearned  pteminm. 
Onlfcy  vt.  New  York  CeuH^  /m  Co,,  108. 

8.  What  is  Nbxdbd  to  CoBCPi«TB.»AGaKPTAif(ni  of  Pasiarx  ab  a  Waiteb.— An 
insDTance  policy  containing  stipnlationB  in  these  words :  "  This  company 
may,  at  any  time,  eaocel  this  policy  by  retnming  the  nnezpired  preminm 
pro  rata.''  **  The  assured  may,  at  any  time,  have  the  policv  canceled  by 
paying  the  customary  short  rates  Aw  the  expired  time  of  full  term,"  can 
be  canceled  by  the  insurer,  but  the  notice  of  cancellation  most  be  given 
and  the  return  premium  tendered  at  the  same  time.  'Without  both  con- 
curring the  policy  cannot  be  canceled. 

If  the  company  becomes  aware  of  a  violation  of  any  condition  of  the  policy 
and  fails  to  cancel  same,  but  receives  a  premium  therron,  the  policy  con- 
tinues in  force  to  the  expiration  of  the  term  paid  for  unless  the  policy  be 
canceled  as  above.  Where  the  pnlii  y  is  one  continuing  in  force  upon  the 
payment  of  yearly  installments,  if  the  policy  be  not  canceled  as  above, 
and  upon  any  installment  becoming  due  a  tender  is  made  and  refused,  the 
policy  continues  in  force  ;  but  where  the  money  is  not  actually  offered  but 
the  insured  proposes  to  get  the  money  and  paj  the  installment  if  the 
ailment  would  state  that  the  policy  is  good,  there  is  no  such  tender  as  will 
bind  the  insurer.     Continental  Ine.  Co,  tw.  Buehpf  736. 

Bee  AoBMT  4;  ImnicpsBAiroB  1,  8;  Pbbmzitm  Nora  1. 
CABGO.     See  Risk  2. 

CAKRIER. 

1.  SnBBooATioN  IK  Casi  OF.'— The  insurance  was  on  cotton  in  transit.  The 
receipts  of  the  railroad  carrier  stipulated  that  in  ease  of  loss  or  damage 
during  transTiortation,  the  company  incurring  the  liability  should  have 
the  the  benefit  of  any  insurance.  The  insurer  had  no  knowledge  of  the 
receipts. 

Heldf  That  where  carrier  and  insurer  are  alike  liable  for  the  loss,  the  general 
role  is  that  the  latter,  upon  paying  the  loss,  is  subrogated  to  the  claims 
of  the  owner  against  the  carrier.  But  the  owner  is  not  obligated  to  so 
contract  as  that  he  may  have  a  remedy  against  the  carrier.  The  insurer 
is  entitled  to  preference  only  where  there  is  no  agreement  to  the  con- 
trary. 

ffeldj  That  the  agreement  with  the  carrier  did  not  violate  a  policy  clause  for- 
bidding the  interest  insured  to  be  cold,  assigne<l,  transferred,  or  pledged. 

Seldf  That  in  the  absence  of  fraud,  the  insurer  making  no  inquiry  regarding 
the  bills  of  lading,  insured  subject  to  their  stipulations.  Jackeon  Co.  ra, 
BoyUton  Mut,  In»,  Co.,  47. 

S.  Otkxr  Insttbancx—Contbibtttion.— Where  owners  of  certain  cotton  ship  it 
by  a  carrier,  and  obtain  insurance  on  it,  and  the  carrier,  at  the  time,  nas 
annual  policies  covering  the  cargf»es  of  its  steamer,  which  policies  con- 
tain a  eliiuse  limiting  tiie  insurance  to  the  interest  of  the  insured,  and 
a  fire  occurs,  this  does  not  constitute  double  insurance,  and  the  shipper's 
insuiers  cannot  make  the  carrier's  insurers  contribute  to  their  loss.  Bojf- 
$ter  et  al  vs.  Boanoke,  N,  4-  B.  8.  B.  Co,  et.  al,  843. 

3.  SuBBooATioN  IK  CASE  OF.— A  Stipulation  in  a  bill  of  lading  that  the  carrier 
shall  have  the  benefit  of  any  insurance  on  the  goods  is  a  valid  one,  and 
in  such  case,  even  though  the  loss  be  occasioned  by  the  negligence  of 
the  carrier,  tne  insurance  company  cannot  be  subrogated  to  the  rights  of 
the  shipper  to  recover  damages  for  such  negligence 

11^  as  is  well  settled,  a  carrier  may  insure  against  loss,  though  occasioned  bv 
the  negligence  of  his  own  emploves,  he  may  also  lawfully  stipulate  with 
the  owner  of  goods  to  be  allowed  the  benefit  of  insurance  voluntarily  ob- 
tained by  the  latter. 

Where  goods  were  shipped  under  an  oral  agreement,  with  the  nnderstandinff 
that  bills  of  lading  would  be  subsequently  issued,  and  afterward  ana 


Digitized  by  VjOOQIC 


894  IndiX  to   Volume  XV. 

after  the  effecting  of  insnrance  by  the  shipper,  bills  of  lading  were  is^ned 
containing  a  provision  i>iving  to  the  earner  the  benefit  of  any  insurance 
on  the  goods,  which  bills  were  not  objected  to  by  the  shipper,  and  were 
similar  to  bills  previoasly  issued  to  him  on  other  shipments,  the  contract 
of  carria^  is  to  be  treated  as  if  made  on  the  day  oi  the  oral  agreement 
and  the  lUBurance  company  claiming  to  be  subrogated  to  the  rights  of  the 
shipper  is  bound  by  the  conditions  of  the  bill  oflading.  Fluenix  /m.  Co. 
V8,  Erie  and  We$tem  I^aneportatian  Co»,  574. 

CERTIFICATE.    See  Bxmxtoi.kmt  Assocx^txon;  Proofs  ov  Loes  tf. 

CHARTER.    See  Benstolknt  As8oc;ulTIom  16;  Mutdal  Compaxt. 

CO-INSURANCE.    See  Contbibtttion  1 ;  Oibsb  iHstrBAMOK. 

CONSTRUCTION.     See  Appijoation  2;  Bemxyolbht  AssocotATZOK  8, 16;  Exbfino; 
^  Lzcznbb;  Liohtnimo  2. 

CONTAINED  IN.    See  DEScmpnoN  2. 

CONTRACT. 

1.  Obuoatioiis  xna>EB   Pbeuxihabt— ABAitixiincxNT— Ricmrs  of  Assiomxes  jx 

Case  of  Insolyenct. — A  mere  preliminary  contract  to  insure  is  one  for 
which  an  action  lies  for  the  breach,  and  the  loss  may  be  recovered. 
Under  such  contract  the  insurer  is  within  a  reasonable  time  bound  to 
issue  a  policy,  and  the  insured  to  pay  the  premium  npon  its  issue. 
Either  party  not  in  default  may  compel  performance,  or,  treating  the 
refusal  as  an  abandonment,  may  terminate  the  contract. 

The  custom  in  iXf^  case  of  a  marine  policy  was  to  issue  the  policy  in  ten  or 
twenty  days  upon  delivery  of  a  note  or  payment  of  premium.  But  before 
the  lime  had  expired  the  applicant  became  insolvent  and  made  an  assign- 
ment. 

Heldf  That  the  assignee  took  the  contract  subject  to  the  payment  of  pre- 
mium or  giving  of  a  note. 

The  applicant  and  assignee  were  notified  by  the  insurer  that  it  would  not  be 
bound  uuless  the  premium  was  pro]>erly  secured,  but  they  did  nothing. 

Heldj  That  this  was  a  virtual  abandonment  of  the  contract,  which  wus  fur- 
ther evidenced  by  the  parties  prucuring  a  new  and  different  insurance 
upon  the  same  cargo  insured. 

HMf  That  the  subsequent  acceptance  of  premium  by  the  company  under 
similar  circumstances  in  the  case  of  auother  contract,  where  there  had 
been  no  loss,  was  not  a  waiver  of  the  default  here  ;  the  company  might 
recognize  the  valid.ty  of  one  contract  where  it  was  to  its  interest,  and 
deny  that  of  the  other  at  its  election.    Hubhell  iw.  Padjie  M%t  Ine,  Co,,  42. 

2.  EnTiBB  OB  Sevxbablb.— The  policy  was  for  separate  amounts  upon  the 

building  and  upon  personal  property  in  separate  amounts. 
Held,  That  the  contract  was  severable,  and  misrepresent-ations  as  to  the  own- 
ership of  the  building  would  not  vitiate  the  policy  as  to  the  personal 
property.    Sofiuster  va.  Dtitcheea  Counijf  Muituil  Ihs.  Co.,  463. 

3.  When  Incomplete.— An  asent  agreed  to  insure  plaiutiff's  house,  on  certain 

specified  terms,  in  one  of  the  companies  represented  by  him,  but  not  des- 
ignated, and  oue  of  such  companies  thereupon  decided  to  insure  the  house 
upon  eutirely  different  terms,  and  thereafter,  before  an  acceptance  of  its 
terms,  rejected  the  risk. 
Held,  That  there  was  no  contract  of  insurance.  Sheldon  v$  Heckla  Fire  Ins. 
Co.,  622. 

See  Pasol  Coktbact;  Pouot;  Aoxmt  3;  Bekevolbht  Associahon  13;  PancnTM  5; 
UiiXBA  YzBEs;  Unaxtthobizbo  Insubakgb  i. 
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CONTRIBUTION. 

1.  Co-iNBUBiMCK — The  policy  provided  that  the  inBoied  should  maiDtain  in- 

Barance  on  the  property  to  the  extent  of  fonr-tifthB  of  the  value,  and  iu 
case  of  lailura  so  to  do  '*the  assured  shall  be  a  co- insurer  to  the  extent  of 
such  deficit,  and  in  that  event  shall  bear  his,  her,  or  their  proportion  of 
any  loss  ;'*  but  that  in  case  the  insurance  exceeded  such  fonr-nfths,  the 
assured  should  not  recover  from  the  company  more  than  its  pro-rata  of 
the  cash  value  of  the  property. 

The  insured  failed  to  maintain  other  insurance  to  the  extent  of  four-fifths,  the 
deficiency  being  abont  910,000. 

Held,  That  the  company  was  not  a  co-insurer  with  the  insured  of  the  deficiency 
so  as  to  make  tne  companv  bear  |5,000  of  the  amonnt,  but  that  the  in- 
sured was  an  insurer  to  the  extent  of  the  whole  910,000,  and  must  con- 
tribute to  that  extent  with  the  company.  Chesbrough  v$.  Home  Ins. 
Co,,  515. 

2.  Bjeplagkment  in  Casv  of  Mobtoageb. — The  property  was  insured  independ- 

ently by  the  mortfasee,  the  owner  of  the  ground  rents,  and  the  lessee. 

A  loss  occurred  and  tne  property  was  replaced  by  one  the  insurers  of  the 

lessee. 
Held^  That  while  entitled  to  contribution  from  its  oo-insurers  of  the  same  in- 
terest, the  company  replacing  could  not  call  upon  the  insurers  of  the  other 

interests. 
In  order  to  entitle  to  contribution  the  insurance  must  be  for  the  same  person, 

on  the  same  subject-matter,  and  against  the  same  risks.     Conn.  Fire  InM. 

Co,  V8,  Merekanie  and  Meohanice^  Ina,  Co^  615. 
See  Cahczlultion  2. 

CO-OP£BATiy£.    See  Bznzvolbmt  AfisOGUXioN. 

CREDIT.    See  Pbbmiuil 

CREDITOR. 

1.  FBArDiTLKNT  AssiaNMXNT  IN  Casb  OF  Insolvbnct— Wzn's  PoucT.— A  bill  iu 

equity  may  be  maintained  by  creditors  of  a  deceased  debtor  to  set  aside  a 
f^udulent  assignment  of  a  life  insurance  policy  originally  payable  to  the 
debtor,  his  executors,  administrators,  and  assigns,  but  fraudulently 
asfigued  bv  him  to  his  wife  while  he  was  insolvent,  and  without  valuable 
consideration,  notwithstanding  such  creditors  have  not  obtained  Judg- 
ments at  law  against  the  debtor  in  his  lifetime,  or  against  his  representa- 
tives after  his  decease;  it  appearing  that  the  complainants  had,  prior  to 
the  death  of  the  debtor,  obtained  a  decree  in  equity  against  him  and  his 
wife  in  the  circuit  court  of  the  United  States  for  the  northern  district  of 
Florida,  in  which  the  amount  of  the  complainants*  debts  was  adjusted, 
and  in  which  the  said  debtor  was  adjudged  to  be  absolutely  insolvent. 
It  appearing  that  the  fund  would  be  liable  to  be  placed  out  of  the  Jurisdiction 
of  the  court,  and  beyond  the  reach  of  creditors  in  cahe  they  should  be 
ultimately  found  to  be  entitled,  if  the  injunction  should  be  refused,  Held, 
that  an  injunction  pendente  lite  should  be  granted  to  restrain  the  insur- 
ance company  f^om  paying  over  the  money  under  the  policies  until  the 
rights  of  the  parties  should  be  determined.  JEtna  National  Bank  et  al.  va. 
Manhattan  Life  Ins.  Co.  et  al.,  235,  239. 

2.  Rights  of.— A  life  policy  was  payable  to  the  insured,  his  executors,  ad- 

ministrators, and  assigns  for  the  sole  benefit  of  the  children  of  the  in- 
sured. The  plaintiff  alleged  that  he  was  a  creditor  of  one  of  the  children, 
and  summoned  the  company  as  trustee. 
Heldf  That  in  the  absence  of  an  assignment  onl^^  the  administrator  or  exe- 
cutor could  maintain  an  action  at  law  against  the  company,  and  the 
latter  was  not  chargeable  as  trustee.    8towe  vs.  Fkinney,  750. 

SeeATTAOHMXKT;  Bxmxtoubmt  Assogiation  16;  Imsolvinot;  Wdb's  Pouot  2,  4,  6. 
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CUSTOM. 

Hot  Affxjgablx  Whsn.-~A  CQBtoni  cannot  be  invoked  to  deprive  the  {larty 

baring  a  claim  of  legal  remediee.    Bawer  v«.  8aim,p9«m  L^d§e,  86. 

See  KsspiNO  3. 

DAMAGE.    See  Mxabubb  tar  Damaob. 

DESCRIPTION. 

1.  An^ACEMT  Btnuonra — ^Abdixion. — ^The  insaier  wae  inniiflhed  a  memorandom 

by  the  agent  of  the  insoredi  containing  among  other  things  the  state- 
menty  ''  building  detached  on  all  sides,"  but  not  stating  any  distances 
from  other  bailoings.  The  policy  thereupon  issued  upon  the  factory  and 
machinery  provided  that  tne  insurance  might  be  continued  for  such 
further  term  as  might  be  agreed  on,  the  premium  therefor  being  paid,  and 
a  renewal  receipt  being  given ;  and  it  should  be  considered  as  continued 
under  the  original  representation  in  so  far  as  not  varied  by  a  new  repre- 
sentation in  writing,  whieh  should,  in  all  cases,  be  made  when  the  risk 
had  been  changed,  either  within  Itself  or  by  surrounding  or  adjacent 
buildings:  otherwise  the  policy  and  renewal  should  be  void.  Also  that 
if,  after  tne  insurance  had  been  effected,  either  by  the  original  policy 
or  renewal,  it  should  be  void  if  the  risk  be  increased  without  notice 
and  indorsement.  A  warehouse  forty  feet  distant  was  subsequently  built 
by  insured.  Afterwards  insured  applied  to  **  renew  by  new  policy," 
whereupon  a  new  policy  was  issued  renewing  the  pre-existing  insurance 
and  containing  the  same  proviaions.  The  property  was  destroyed  through 
a  fire  originating  in  the  warehouse. 

JJeld,  That  a  failure  to  notify  the  insurer  of  the  erection  of  the  warehouse 
avoided  the  policy. 

HMy  That  the  warehouse  was  not  an  "  addition"  within  the  policy.  Peorta 
Bugor  Beflning  Co.  v$.  People's  Fire  Ins,  Co.,  52. 

2.  CoiiTAiNED  nr— Inobeasb  of  Risk.— The  policy,  among  other  things,  covered 

wearing  apparel,  and  the  insured  property  was  described  as  '"contained 
in  a  frame  dwelling,  etc." 

HMy  That  a  sealskin  dolman  destroyed  while  temporarily  absent  in  a  ftur 
store  for  repairs  was  still  covered  by  the  policy.  The  words  '-contained 
in  "  are  only  a  warranty  as  to  the  usual  place  of  deposit  when  the  arti- 
cles are  not  elsewhere  as  an  incident  to  their  use. 

Beld,  That  the  case  was  not  affected  by  the  risk  being  greater  at  the  fur  store. 
Ifeyee  vb.  Northwestern  Nat.  Ins.  Co.,  57. 

3.  Mistake  in  Numbeb.— The  property  was  described  as  in  warehouse  No.  1, 

on  the  corner  of  T.  and  K.  Streets. 
HMf  That  where  it  sufficiently  appeared  that  the  described  property  was  in 
the  warehouse  on  the  corner,  which  was,  however,  warehouse  No.  2,  the 
misdescription  as  to  the  number  will  not  affect  right  of  recovery.    Hatch 
vs.  New  Zealand  Ins.  Co,,  70. 

4.  FisHiMO  Scx)w  AS  BuiLDiNO.— In  determining  whether  a  fishing  scow  was,  in 

the  policy  of  insurance,  included  in  the  word  *'  building,''  and  thereby 
affected  by  all  the  terms  and  conditions  of  the  policy  as  a  building,  evi- 
dence that  similar  scows,  as  well  as  the  one  in  question,  were  used  and 
occupied  as  buildings,  for  purposes  of  residence  and  business,  is  admissi- 
ble.   Enos  vs.  Sun  &s.  Co.,  13». 

5.  Bajbn  as  a  HotTSK.— -Whether  a  baru  was  intended  to  be  included  within  a 

bill  of  sale,  in  which  the  pro()erty  sold  was  described  as  **  the  Wolf 
houses,"  is  a  question  of  fact  for  the  jury,  and  it  is  error  for  the  court  to 
instruct  the  jury  that  the  bill  of  sale  could  not  include  the  baru.  Ck^ejf 
vs.  Hartford  Fire  Ins.  Co.,  237. 

6.  Dbtacbed  Buxldino— Title  dt  Case  ov  OovxaNicBiT  LAHD.^The  |«operty 

was  described  as  ''buildings  adjoining  and  communicating,  occupied 
♦    ♦    situated  detached." 
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Held,  That  the  meaDiDg  was  that  the  baildings  were  detached  from  others, 
not  from  each  other. 

The  bmldings  stood  on  land  of  the  United  States,  and  were  described  in  a 
printed  slip  attached  to  the  policy  by  the  agent,  and  forming  part  of  it,  as 
*'  their  buildings'*  occupied  as  store,  office,  club,  etc.,  at  Fort  McGinnis, 
with  other  words  indicating  their  character  as  being  used  by  a  post 
trader. 

Heldy  That  the  company  was  bound  to  know  that  a  post  trader  at  a  military 
post  coiJd  not  own  the  land,  and  a  ^iro vision  making  the  policy  void  if 
the  title  to  jthe  land  was  not  in  the  insured,  is  repugnant  and  void. 
Broadwater  vs.  Lhn  Fire  Ins,  Co.,  295. 

7.  Ebbob  as  to  Sex. — ^The  policy  was  issued  to  L.  Simon,  and  the  interest  of 

the  insured,  who  was  a  woman,  was  referred  to  throughout  as  *'  his.'' 
Held,  That  where  the  name  of  the  insured  was  L.  Simon,  the  error  in  regard 
to  her  sex  will  not  defeat  recovery  if  she  be  shown  to  be  the  owner. 
Simon  vs.  Home  Ins.  Co.,  553. 

8.  Use.  OB  Occupation— Knowledob  of  Agbiit  — Inagcubaoibs  in  Diagbaic. — The 

insured  property  was  described  as  used  for  a  residence  and  stores,  and  the 
application  was  a  warranty.  The  agent  acted  on  his  own  knowledge  and 
not  on  the  application  in  making  out  the  policy. 

Heidf  That  the  fact  that  a  portion  of  the  premises  was  used  for  a  restaurant 
and  a  bakery  will  not  work  a  forfeiture,  nor  was  it  necessary  to  specify 
the  presence  of  a  brick  oven  where  tne  agent  was  familiar  with  the 
premises. 

Held,  That  inaccuracies  in  the  diagram  connected  with  the  application  re- 
garding adjacent  buildings  which  are  corrected  in  the  agent's  report  are 
not  a  ground  of  complaint. 

Ueldf  That  where  the  agent  authorized  to  issue  the  policy  prepared  such  ap- 
plication and  contract  as  he  elected  from  familiarity  with  the  property, 
imperfections  in  the  representations  of  the  insured  cannot  be  complained 
of.    Richards  vs.  Washington  F.  ^  M.  Ins,  Co,,  598. 

9.  Chanob  of  Place  of  Stobaob— Insufficient  Notzcb. — Where  personal  prop- 

erty is  described  in  a  policy  of  insurance  as  being  situate  m  a  particular 
building,  and  such  place  of  storage  is  afterward  changed  without  the  con- 
sent of  the  inaurer,  and  loss  accrues,  no  recovery  can  be  had. 
Where  the  assured  notified  the  company  that  she  would  change  the  place  of 
storage,  and  was  informed  that  the  assent  of  the  company  to  such  change, 
when  made,  must  be  entered  upon  the  policy  of  insurance,  and  nothing 
further  is  done  li^  the  assured,  either  notifying  the  company  of  the  change 
made  or  procuring  its  assent,  such  notice  is  not  sufficient  to  bind  the 
company.    Fhamix  Fire  Ins.  Co.  vs.  Forhis,  865. 

See  Usb. 

DIAGRAM.    See  Dbscbiftion  a 

DILIGENCE.    SeeNonoB 

DIVIDEND.    See  Policy  1 ;  Wife's  Pouct  3. 

DWELLING.    See  Dbbcbiftion  8;  Vacant  ;  Usb. 

DYNAMITE.    See  Kbepino  3. 

EQUITY.    See  Action  6;  Refobmation;  Intempebancb  L 

ERROR.     See  Action. 

EVIDENCE. 

1.  MonYB  IN  Case  of  Abson.— Everv  fact  which  may  throw  light  upon  the 
transaction,  as  by  illustrating  the  possible  motive  of  the  insured,  is  proper 
evidence  when  the  defense  is  alleged  arson.    But  declarations  of  tne  in- 
VOL.  xv.-«7. 
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stiTed  mnst  be  so  connected  irith  the  transaetion  as  to  be  part  of  the  res 
gest-fe.    Jhoyer  vs.  Continental  Ins.  Co,^  72. 

2.  Chabaotbbin  Gabe  of  Abson.  — PlaintiiTs  general  good  character  is  not  a 

legitimate  subject  of  proof  in  a  civil  suit  on  a  policy,  although  the  de- 
fendant in  its  plea  nmy  charge  a  crime  to  reiteve  itself  of  liability.  Amer- 
ican F.  Ins,  Co,  CT.  Haaimy  114. 

3.  Rkhearino. — Evidence  admitted  on  former  hearing  will  not  be  excluded 

on  rehearing  in  the  absence  of  new  facts  on  account  of  a  better  legal  ar- 
gument.    ElHa  v$.  State  Ins.  Co.,  482 

4.  BuaiJBN  OF  Pboof— New  Tbiai.. — ^The  burden  of  proof  as  to  answer  in  appli- 

cation is  on  the  company. 
Evidence  referred  to  in  a  motion  for  a  new  trial  as  contained  in  a  bill  of  ex- 
ceptions is  not  so  contained  where  no  bill  of  exceptions  was  not  signed  at 
the  time.    N.  W.  Mut  Life  Ine.  Co.  vs  Hazelett,  844. 

5.  Expert  as  to  Incbeasb  of  Risk.— The  mere  fact  that  a  witness  is  an  agent 

does  not  qualify  him  to  testify  as  an  expert  concerning  increase  of  risk. 
He  must  be  experienced  through  his  duties  in  passing  upon  risks.  Stem- 
nett  vs.  Penmjflvania  Fire  Ins.  Co,,  596. 
Bee  Action  2;  Afplzcatiok  1;  Abbttbation  2;  Abson;  Asskinmznt  4;  Fbaud  1; 
Othkb  Inbubamce  4;  Plxadimo;  Practice;  Pbebcitth  9,  10;  Proofs  of  IhsATH; 
PboofsofXiOss;  SuiomxS;  TxxixS;  Toktinx;  Use  1,  5. 

EXPENSES.    See  Mbasubb  of  Damage;  Sbawobthdobbs  1. 

EXPERT.    See  Evidengb  &. 

FACTORY.    See  Description  1;  Use. 

FIRE. 

8Poi9TANEOtJ8  CoHBXTSTioN.— Oil-cloth  clothing,  insured  under  a  marine  policy 
insuring  also  against  fire,  was  damaged  by  spontaneous  combustion  due 
to  its  own  proper  vice. 

Held,  That  this  was  not  a  damage  by^fire  within  the  policy.  Providence  etc. 
Ins,  Co,  vs.  Adler,  793. 

FOREIGN  COMPANY.    See  Unauthorized  Inbusancb. 

FORFEITURE.    Bee  Ihtbmpxbance  2;  Premium  5. 

FRAUD. 

1.  Mubdeb— Inburabus  Ikteexbt— Etidskce. — ^At  the  solicitation  of  H.,  who 

paid  the  premiums  and  took  an  assignment  of  the  policy ,  an  endowment 
policy  was  issued  on  the  life  of  A.,  payable  to  A.  or  his  assigns  after  its 
maturity,  or  to  his  legal  representatives  in  case  of  previous  death.  H. 
was  shortly  afterward  convicted  upon  the  charge  of  murdering  A. 

Held,  That  in  a  suit  by  the  legal  representatives  of  A.  to  recover  on  the  policy, 
it  was  error  to  charge  that  evidence  of  fraud  on  the  part  of  H  was  inad- 
missible on  the  ground  that  U.  had  no  legal  interest  in  the  policy  nntil 
its  maturity,  the  assignment  applied  to  a  claim  arising  prior  as  well  as 
subsequent  to  its  maturity. 

Held,  That  evidence  was  admissible  in  support  of  fraud,  showing  that  H.  took 
out  similar  policies  in  other  companies  about  the  same  time. 

HM,  That  the  murder  committed  by  H.  defeated  all  recovery  on  the  policy. 
iluttial  Life  Ins.  Co.  vs.  Ai-mstrong,  427. 

2.  Liabiijtt  of  Officbhs  of  Assissmsnt  Compant— Action  bt  Reoeiveb. — Pro- 

ceedings were  commenced  to  dissolve  a  speculative  assessment  company, 
and  a  receiver  appointed  who  brought  a  bill  against  the  officers  to  recover 
moneys  alleged  to  be  fraudulently  appropriate. 
Held,  That  it  is  no  answer  to  such  bill  to  allege  that  the  companv  hod  dis- 
solved and  all  its  obligations  had  been  canceled  by  forfeiture  of  contracts 
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bel«:»e  the  commencemeiit  of  proceedinga.    The  offieers  haTe  no  right  to 

retain  moneys  frandnlently  appropriated.     McCarthy  et  tiL  Appwl,  561. 
3.  MBAstJBB  OF  Damagbs.— A  finding  of  damages  trifling  in  comparison  with 

the  amount  claimed  is  in  the  absence  of  explanation  a  proof  of  frand. 

Ferr%%  V9,  Kmt<m  Ins.  Co.,  879. 
8ee  AanoF  2,  3;  Apflioatxon  1,  8,  4;  OEBnrroB  1,  Pbacttoe  1,  Pboovs  or  Loss 

11;  TOKTtKE,  VALUAVIOK,  WlF«*S  POUCT  6,  8. 

FRIENDLY  SOCIETY.    See  Bbmbvolbnt  Association. 

FUKD.    See  Insubange  Mombt;  iKBOiiTBNor;  Titi<b;  Toancsix. 

HUSBAND.    See  Wife's  Policy. 

INCENDIARISM.     See  Asson. 

INCREASE  OF  RISK.    See  Dkobiptiom  2;  Rmx;  Use  1. 

INCUMBRANCE.    See  Mobtqaob;  Tttlb;  Assionmbnt  3. 

INFLAMMABLES.    See  Keefimo  Aia>  Stobino. 

INJUNCTION.    See  PuBADiK o  8, 

INSOLVENCY. 

1.  Title  to  Fund. — The  sum  payable  nnder  an  insurance  policy  to  the  de- 

fendant absolutely,  or  in  a  contingency,  passes,  in  case  of  his  insolrenoy, 
to  his  assignee.    Bagmtti  v8.  Panfons,  '6V&. 

2.  Title  of  Receiyeb.— It  was  songht  to  have  a  Jadgmeot  paid  ont  of  surplus 

realiKfd  by  the  receiver  of  an  insolvent  life  company  from  the  sale  of 
mortgaged  pmperty  ou  the  ground  that  the  judgmeut  was  a  lien  prior  to 
that  of  the  receiver. 
Held,  That  the  receiver  became  vested  on  his  appointment  with  the  title  to 
all  real  estate,  ami  any  title  remaining  in  the  company  was  merely  formal 
and  in  trust  for  the  receiver,  the  title  of  the  latter  was  therefore  superior 
to  the  judgment  lien.  Attomeff-Qenerml  vs.  AHanHo  Mut.  Ins.  Co. ,  i7*Z. 
See  CoirrBACT  1;  Cbbditob;  Fbatjd  2;  Pbbmiitm  Note  3. 

INSURABLE  INTEREST. 

1.  Of  Obandfathbb.— Whore  a  grandfather,  residing  with  his  grandson,  may 

have  procured  a  policy  on  his  life  in  favor  of  the  p;randson,  himself  pay- 
ing the  premiums,  it  is  not  error  to  instruct  that  in  the  absence  of  fraud 
there  was  sufficient  insurable  interest  Elkhart  Mut  BeUef  Ass'n  w. 
Houghton,  97. 

2.  What  CoNsnTOTBS. — A  direct  pecuniary  interest  in  a  building  that  may  be 

damaged  by  the  destruction  of  the  building  by  fire,  constitutes  an  in- 
surable interest.    Mutual  Fire  Ins.  Co,  vs.  Wagner,  704. 
See  FBAxn>  1;  Wife's  Pougt  11. 
INVENTORY.    See  Pboofs  of  Loss  11. 
INSURANCE  MONEY.    See  Bemeficiabt;  Title;  Mobtoaob  2,  3;  Policy  2. 
INSURANCE  COMPANY.    See  BEMEVoLEirr  Assooiation  1. 
INTEMPERANCE. 

1.  CamobliiATion  of  Pouct  in  Equitt.— a  court  of  equity  will  not  set  aside  a 
contract  of  life  insurance  during  the  life  of  the  assured,  on  the  ground 
that  it  has  been  rendered  void  by  something  not  appearing  on  the  face  of 
the  policy,  and  which  can  be  proved  by  extrinsic  evidence. 

As  the  assured,  who  is  now  intemperate,  may  reform  and  live  out  the  ordi- 
nary expectation  of  life,  this  is  not  a  case  for  the  ordinary  exercise  of  the 
discretionary  power  of  a  court  of  equi^  to  order  a  cancellation,  even  if 
such  power  here  existed.    Conn.  MuL  lAjft  Ins,  Co.  vs.  Bear,  315. 
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2.  FoBFSiTUBE — Cancellation. -^A  printed  stipulation  proyided  among  other 
things  that  in  case  of  excessive  intemperance  the  policy  should  be  abso- 
lutely forieited.  Another  stipulation  which  was  complete  in  it<self  pro- 
vided that  in  such  case  the  company  might  cancel  the  policy  and  absolve 
itself  from  liability,  except  for  tlie  surrender  value. 

JBWd,  That  a  forfeiture  will  be  enforced  where  required  by  the  terms,  but 
where  couditions  areincousistent  that  most  favorable  to  the  insured  will 
prevail. 

Htld,  That  in  order  to  absolve  itself  from  liability  the  company  must  cancel, 
and  a  demurrer  on  the  ground  of  failure  so  to  do  will  be  sustained.  N, 
W.  Mut.  Life  Ins,  Co,  vs.  JSaze'ett,  844. 

INTEREST.    See  Limitation  ;  Folict  1;  PBEicnTM  5;  Pbemium  Nots  2;  Title. 

JURISDICTION.    See  Action. 

JURY.    See  Action;  Evtobnce;  Notice  1. 

KEEPING  OR  STORINO. 

L  Construction  as  to  Ikflahmables.— The  policy  on  a  hotel  provided  that  the 
assured  should  not  keep  any  burning  fluid  without  written  permission ; 
that  kerosene,  carbon  oils  of  any  det»cription,  or  any  other  inflammable 
liquid,  is  not  to  be  stored,  used,  kept,  or  allowed  on  the  premises,  tem- 
porarily or  permanently,  for  sale  or  otherwise,  without  written  permission, 
except  the  use  of  refined  coal,  kerosene,  or  other  carbon  oil  lor  lights  if 
the  same  is  drawn  and  the  lamps  filled  by  daylight.  Otherwise,  l^e  pol- 
icy shall  be  null  and  void. 

J-lcldf  That  an  averment  c  f  the  keeping  and  using  of  kerosene  in  violation 
of  the  condition  sufficiently  alleges  its  use  otherwise  than  for  lights, 
and  its  drawing  otherwise  than  by  daylight 

Held,  That  a  violation  of  the  conditions  by  any  one  permitted  by  the  insured 
to  occupy  and  control  the  premises,  is  a  violation  by  the  insured. 

Held,  That  an  indorsement  on  the  policy  of  privileffe  to  use  gasoline  gas, 
gasometer,  blower,  and  generator  being  distant  sixty  feet  from  building, 
did  not  sanction  the  keeping  or  storing  of  gasoline,  except  as  needed  for 
actual  use  in  the  apparatus,  and  where  such  use  of  the  apparatus  had 
been  discontinued,  the  further  keeping  was  not  authorized.  Liverpool  ^ 
London  4r  (rlobe  Ins.  Co.  vs.  Ountker,  161. 

2.  Of  Naphtha  Necessabt  fob  Business.— Where  the  policy  is  on  '*  woolen  mill 

and  contents,''  parol  evidence  is  admissible  to  show  the  nature  of  the  con- 
tents ;  otherwise  the  insurance  may  be  void  for  uncertainty. 
The  issue  of  such  a  policy,  with  knowledge  of  the  fact  that  naphtha  was  nec- 
essarily used  in  the  business,  was  a  waiver  of  a  printed  condition  that  the 
policy  should  be  void  in  case  of  its  keeping  or  use.  Wh^der  vs.  Traders* 
Ins.  Co.,  184. 

3.  Dtnamite— Waiveb  by  Pabol— Custom.— The  policy,  which  was  orieinally 

on  stock  in  a  building  used  as  a  store,  was  subsequently  extended  to 

cover  stock  in  an  adjoining  building  used  as  a  warehouse.    The  policy 

provided  that  it  should  be  void  if  among  other  things  nitro-glycerine 

should  be  kept. 
HM,  That  dynamite  or  giant  powder  was  nitro-glycerine  within  the  meaning 

of  the  policy. 
Held,  That  the  keeping  of  such  dynamite  in  the  warehouse  avoided  the 

policy. 
Held,  That  such  a  jprovision  cannot  be  waived  by  a  parol  agreement  at  the 

time  of  application. 
He'd,  That  a  custom  as  to  keeping  cannot  prevail  against  a  direct  prohibition 

in  the  policy.     Sperrg  vs.  iSpriwifield  Fire  4^  Marine  Ins.  Co.,  270. 

KEROSENE.     See  Kbepino  ob  Stobino. 
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KNOWLEDGE.    Bee  Aoemt;  Nbozjgengx;  Seaworthiness  2;  Titlb  5. 

LAPSE.    See  Fobieitubb;  Wife's  Policy. 

LIABILITY.     See  Agent  1;  Benevolent  Association  2;  Mbasubb  of  Djchage; 
Mutual  Company  2;  Negligence;  Replacement  1,  2. 

LICENSE. 

CoNSTBUcmoN  OF  MISSISSIPPI  Statute — Taxation. — A  Mississippi  act  provided 
for  certain  license  fees  for  the  privilege  among  otliers  of  keeping  a  store, 
and  that  any  person  who  shoold  exercise  the  privilege  witlkout  paying 
the  price  ana  obtaining  the  license  should  snfier  fine  or  imprisonment, 
and  all  contracts  made  with  the  violator  in  reference  to  the  business  thus 
carried  on  should  be  void  only  so  far  as  such  violator  may  base  any  claim 
on  Ihem,  and  no  suit  should  be  maintainable  thereon  by  such  violator. 

Hdd,  That  the  statute  applies  as  well  to  an  insufficient  license  as  to  a  busi- 
ness carried  on  without  license. 

Heldy  That  the  violator  may  maintain  suits  to  defend  title  to  his  property, 
but  not  to  enforce  contract  rights  in  respect  to  the  business. 

Held,  That  a  policy  on  the  stock  of  goods  is  incidental  to  the  business,  and  in 
case  of  loss,  payment  cannot  be  enforced  by  a  merchant  who  has  taken 
out  license  insufficient  for  the  quantity  of  his  stock.  PoUard  V8,  Pkcmix 
Ins.  Co.,  376. 

LIFE  ESTATE.    See  Title  4. 
LIGHTNINO. 

1.  Waiveb  by  Agent  and  Adjubteb— Limitation. — The  policy  insured  a  horse 

against  fire  or  lightning.    The  insured  notified  the  agent  of  the  loss,  but 

declined  to  state  the  cause,  claimiug  that  the  agent  who  procured  the 

insurance  had  assured  him  that  the  policy  would  cover  a  loss  firom  any 

cause. 
HMy  That  a  reply  by  the  agent  that  the  policy  insured  only  against  fire 

and  lightning,  and  that  the  company  was  not  liable,  was  not  a  waiver  of 

proofs. 
Heldj  That  a  refusal  of  the  adjuster  to  examine  the  loss  on  the  ground  that 

it  was  not  caused  by  lightning  when  no  claim  to  the  contrary  had  been 

made,  was  not  a  waiver  of  proofiB. 
In  the  absence  of  such  waiver  suit  must  be  brought  within  the  time  specified 

in  the  policy.     Comett  V9,  Phenix  Ina,  Co.,  128. 

2.  CoNSTBucnoN  AS  TO  RisK.— The  insurance  was  against  fire  on  horses  and 

colts  while  in  barn,  **and  by  lightning  only  while  in  use,  or  running  in 

pasture,  or  yard  on  his  farm,  in  the  town  of  Le  Sueur." 
Held,  That  the  insurance  against  lightning  was  not  restricted  to  the  farm,  but 

was  co-extensive  with  the  town. 
HM,  That  punctuation  is  a  very  fallible  standard  of  interpretation,  and  will 

not  be  allowed  to  overrule  a  meaning  ascertained  from  other  sources,  and 

the  nature  and  uses  of  the  property  will  be  considered  in  the  construction 

as  to  a  loss  within  the  risk. 
Held.  That  a  former  policy  on  the  same  risk  is  not  evidence  as  to  an  alleged 

fraudulent  change  of  punctuation.    Boright  ve,  Springfleid  F,  ^  M,  jiw. 

Co.,  306. 

3.  In  Case  of  Wind.— If  a  house  be  struck  by  lightning  and  subsequently  de- 

stroyed by  wind,  an  insurer  against  lightning  would  be  liable  only  for 
the  amount  of  damage  done  by  the  former.  Rartho  va,  Ina,  Co,  of  N.  A., 
478. 

LIMITATION. 

Intebest.— Where  the  policy  provides  that  the  loss  should  be  paid  within 
sixty  days  after  proof  of  loss,  interest  should  be  computed  from  the  expi- 
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ration  of  that  time,  aad  not  ftom  the  date  of  lose.  Queen  Tne  Co.  tw«  JeJ 
feraan  loe  Co.,  109. 

See  AonoM  1;  Liobthimo  1. 

LODGE.    See  Bwkkvoltxt  Abbocultiok. 

LOSS.    See  Meabubb  or  Damaob. 

MEASURE  OF  DAMAGE. 

AjtBKTBATIOX — ^EtIDTOCX  OW  AWABD^BsPLACEMEKT—PfiOOVS  OV  L068—EXPK1I8X  OF 

Bbmoval.— Where  there  was  no  leffal  evidence  of  the  amonnt  of  damaffes 
except  the  appraisal,  a  charge  to  tne  jury  that  if  the  arbitrators  exceeaed 
their  authority  the  plaintiff  was  entitled  to  wbatBver  damages  he  had 
suffered,  wonld  he  fatal  except  for  the  fact  that  it  affirmatively  appealed 
not  to  have  influenced  the  verdict. 

Evidence  of  an  award  to  a  oo-tenaot  from  another  company  for  damages  ta 
his  interest  is  not  adimisslble  where  it  does  not  affeet  the  liability  of  the 
company  defendant. 

A  provision  allowing  the  company  to  elect  to  rebuild  within  sixty  da^s  after 
the  completion  of  proofs,  refers  to  the  proofs  unconditionally  required  b^ 
the  policy  and  not  to  subsequent  optional  proceedingSi  also  provided  for 
in  order  to  ascertain  the  amount  of  loss. 

The  fact  that  machinery  damaffed  belonged  to  another  party  and  the  plaintiff 
could  compel  its  removal  by  him  from  the  building  did  not  necessarily 
preclude  the  plaintiff  fh>m  claiming  for  the  expense  of  such  removal  as  a 
preliminary  necessity  to  repairing  the  damage  where  the  policy  indemni- 
fied for  the  expense  of  such  repairs.     Clover  vs.  Greentnoh  ln$,  Co.,  214. 

See  Lubilitt;  Pboovs  ov  Loss  9;   RepiiAaBMEMT  1,  2;  Subbogation;  Valucb 

POUCY  1. 

MEDICAL  ATTENDANT.    See  BnavoLsm*  Absogiatiov  & 

MEMBERS.    See  Bkxixvolbmt  Absociatiom;  Mxttual  Compamt. 

MISREPKESENTATION.    See  Rbpbuentatidk. 

MISTAKE.    See  Desgbiftion  3. 

MORTGAGE. 

1.  Of  PaBT  AMD    SXTBSXQtTENTLT  OF  WhOIA— RZPBXSENTATXOMS  IK  APPLICATION. — 

The  plaintiff  in  his  application  for  insurance  answered  **  No''  to  an  inter- 
rogatory, which  was,  **If  incumbered,  how  and  to  what  amount."  At 
that  time  there  was  a  mortgage  upon  a  part  of  the  insured  premises. 
This  mortgage  was  subsequently-  removed,  and  a  new  mortgage,  covering 
the  entire  premises,  placed  thereon,  with  the  consent  of  tM  iusunince 
company,  for  the  approval  of  which  th<^  were  paid.  The  p^licv  did  not* 
in  t^rms  make  the  application  a  part  of  the  policy,  it  stated  **  this  policy 
is  made  and  accepted  in  reference  to  the  conditions  hereto  annexed,  as 
well  as  the  application  and  survey,  which  are  to  be  used  and  resorted  to 
in  order  to  explain  the  rights  and  obligations  of  the  parties  hereto  in  all 
cases  not  herein  otberwiM  specially  provided  for. 
JEMd,  That  the  answer  in  the  application  did  not  avoid  the  po^cy.  Lebamau 
Mutual  In$.  Co  va.  Loeoh,  104. 

2.  TaANSFSB  OF  TrrLB— Application  of  Insubangb  Moket.— B.  borrowe<l  $19,000 

from  I.,  and  g^ave  his  bond  for  that  amount,  and  secured  It  by  mortise 
on  certain  reu  estate  in  Chicago.  The  mortgage  provided  that  B.  shotud 
keep  the  property  insured  against  fire  and  assign  the  policies  as  collateral 
security,  which  was  done.  The  mortgage  provided  that  in  case  of  loss 
the  mortgagee  and  his  assigns  might  collect  the  policies  and  apply  the 
money  in  payment  of  the  loan.  B.  subsequently  conveyed  the  property, 
in  consideration  of  love  and  affection,  to  his  children,  reserving  a  life  es- 
tate therein  to  hiuiself.  I.  sold  and  assigned  the  bond  and  mortgage  t9^ 
C,  and  the  bond  became  due  and  remained  unpaid  until  the  buildings 
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were  destroyed  by  fire.  G.  collected  $8,875  on  the  policiee  and  gave  B. 
credit  on  his  bond  for  that  amount.  Sabseqoently,  at  his  request,  B.  wasr 
allowed  to  renew  the  mortgage  for  fLye  years,  and  to  receive  and  expend 
the  amount  collected  on  the  policies,  less  the  interest  due  on  the  bond,  in 
restoring  the  burned  buildings. 
ffdd,  That  the  money  paid  to  C.  did  not  extinguish  the  mortgage  pro  tanto ; 
that  the  a^ement  between  B.,  as  life  tenant,  and  C.  was  valid ;  and  that 
C.  was  entitled  to  foreclose  the  mortgage  on  default  in  payment  theareof. 
Bryant  v$.  Charter  Oak  L\ft  Im,  Co.,  132. 

3.  REPLA.GX1CENT   AND   TiTUS  TO  InBXTRANCB   MoHET  IN  CaSE  OF   JOTOT   OWNXBS.>- 

Property  owned  by  a  father  and  two  daughters  was  mortgage<l  to  an  in- 
surance company,  and  pursuant  to  a  stipulation  in  the  mortgage  a  policy 
was  taken  out  in  the  name  of  the  fatiber,  and  made  payable  to  the  mortga- 
gee. Upon  the  subsequent  destruction  of  the  property,  the  mortgagee 
entered  into  an  agreement  with  the  father  that  the  insurance  money  should' 
be  deposited  in  bank  and  applied  to  replacing  the  property.  No  replace- 
ment, however,  was  made. 

He'd,  That  the  insurance,  though  in  the  name  of  the  father,  covered  the  inter- 
ests of  the  daughters,  and  the  company  had  no  right  without  their  con- 
sent to  apply  the  proceeds  in  any  other  way  than  that  of  reducing  the 
mortgage;  or  if  it  did  so  was  bound  to  see  that  the  replacement  was 
made. 

£Md,  In  a  suit  for  foreclosure,  that  the  insurance  money  should  be  credited 
on  the  mortgage.     Connecticut  Mut.  lAfe  Ins.  Co.  vs.  Scammon,  415. 

4.  Of  Pabt.— a  policy  insuring  on  certain  personal  property  in  a  bam,  in- 

cluding farming  implement,  wagons,  etc.,  whose  provision  against  alien- 
ation or  mortgage  is  violated  by  mortgaging  a  certain  portion  of  the 
property,  is  not  thereby  vitiated  as  respects  Uie  portion  not  mortgaged. 
Calvert  vs.  Ohio  Farmers*  Ins.  Co.,  559. 

5.  Subrogation  — I^ndbb. — ^A  vendor  held  a  polioy  of  insurance  on  the  dwell- 

ing-house standing  on  the  premises  sold.  She  took  a  mortgage  for  a  part 
of  the  purchase  money  which  was  in  eioess  of  the  amount  due  on  the 
policy.  She  did  not  assign  the  policy  at  the  time  of  the  conveyance  nor 
until  after  the  house  was  uurned ;  the  company  tendered  the  amount  due 
on  the  mortgage,  and  demanded  an  assignment  of  it,  which  was  refused. 
Held,  That  the  company  was  entitled  to  the  mortgage.  Held,  also,  that 
in  order  to  carry  costs,  it  was  not  necessary  that  the  company  should  ten- 
der the  whole  amount  of  the  unpaid  purchase  money.  Boundbrook  Mut. 
nre  Ins.  Ass*n.  va.  Ndsom,  869. 

MORTGAGEE. 

EiTBCTB  ov  Repaibs  bt— Tbmdbb— Subbogation.— The  policy  was  payable  to 
the  mortgagee.  The  latter,  by  agreement  with  the  mortgagor,  began 
repairs  needed  to  protect  the  property  from  further  damage  oefore  the 
expiration  of  the  time  within  which  tlie  company  might  elect  to  repair. 

Hdd,  That  in  the  absence  of  any  subsequent  proposal  by  the  company  to 
repair,  the  right  to  recover  damages  for  the  loss  was  not  defeated. 

Hdd^  That  a  tender  of  the  amount  due  on  the  mortgage  with  interest  is  not 
sufficient  to  entitle  the  company  to  claim  an  assignment  of  the  mortgage 
after  suit  has  been  begun. 

Held,  That  such  a  tender  should  also  include  the  sum  expended  for  repairs, 
for  which  the  mortgagee  was  entitled  to  re-imbursement.  Eliot  Five  Cents 
Savings  Bank  vs,  Commerdml  Union  Ins.  Co.f  7*27. 

See  Contrdutidn  2;  Otheb  Insttbancb  4;  Pouor  SL 
MURDER.    See  Fbaxjd  1. 
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MUTUAL  COMPANY. 

1.  Rebponsxbxlities  of  MsiCBEBS.— Persons  dealing  with  a  matnal  corporation 
are  affected  with  notice  of  the  proYisions  ofits  charter,  constitution,  and 
by-laws.    JBaden  vs.  Farmer$  f  ifedhariM  Fire  Ins.  Co,,  497. 
3.  Whi37  LiABHiiTT  OF  Membbbs  Ceabbs. — Where  in  a  mntnal  company  a  member 
has  paid  his  proportion  of  existing  losses  and  assessments  levied,  and  has 
withdrawn  and  surrendered  his  policy,  he  is  not  liable  for  an  ezistinR  defi- 
ciency not  discovered  nntil  after  his  withdrawal.    Union  Mut,  Fire  Ine,  Co.  ve, 
SpaMing,  846. 
Bed  Agent  6;  Benevolent  Association;  UNJLUTHOBiasED  Inbubange  1. 
NAVIGATION.    See  Seawobthiness  2;  Statute. 
NEGLIGENCE. 

1.  Limited  liiABtuTY  Aor — Enowi<edob  of  WaECKiNa  Mabteb.— The  act  luniting 

the  liability  of  the  owners  of  vessels  applies  to  a  vessel  in  a  wrecked  condition, 
thongh  she  be  incapable  of  self-propulsion,  or  of  canying  a  cargo. 
The  '*  knowledge  and  privity  "  of  the  wrecking  master  of  an  inaarance  companj 
is  not  the  knowledge  and  privity  of  the  corporation  so  far  as  to  chaini^  it 
with  reHponsibility  for  his  negligence  bejond  the  value  of  the  vessel.  Craig 
v$.  OmiinmtiU  Ins,  Co.,  459. 

2.  When  Liable  fob— What  GoNSTrruTES. — In  the  absence  of  an  express  stipula- 

tion in  the  policy,  the  nndeiwriter  is  liable  for  losses  resnlting  from  negli- 
gence not  amounting  to  barratry. 
The  violation  of  a  statutory  obligation,  or  a  proved  neglect  to  conform  to  the  re- 

anirements  of  good  seamanship,  followed  immediately  by  a  dis^ter,  noses 
le  presnmption  that  such  neglect  caused  or  contributed  to  it  This  rule  ap- 
plies as  well  to  actions  upon  policies  of  insurance  as  to  actions  for  negli- 
gence. 
A  steamer  provided  with  a  defective  compass,  while  running,  in  violation  of  law, 
at  full  speed  in  a  fog,  stranded  upon  a  well-known  reef.  JSeldt  That  the  vio- 
lation of  law  and  the  unseaworthiness  of  the  steamer  raised  the  presumption 
that  the  straudinpf  was  the  consequence  of  negligence  and  unseaworthiness, 
and  were  the  proximate  causes  tbereol  Biohelieu  ^  O.  Nav.  Co.  vs.  Boston 
Mar.  Ins.  Co.,  821. 

See  AsANBONifENT  1,  2;  Subbooation. 
NOTICE. 

1.  Due  Dilioence.— What  is  due  diligence  in  complying  with  a  provision  requir- 
ing notice  of  loss  forthwith,  is  a  question  of  fact  for  the  jury.  Griffey  vs,  y, 
T.  Cent  Ins.  Co.,  198. 

See  Pboofb  of  Loss;  Assbssxent  1,  3;  Desgbiftion  9. 

OCCUPIED.    See  Vacant. 

OCCUPATION.    See  Use. 

OIL.    See  KEEPiNa. 

ORAL  CONTRACT.    SeeCoNTBAcr;  Pabol  Contbagt. 

OTHEB  INSUBANCK 

1.  Vebbal  Consent  not  a  Waives. — ^Verbal  consent  by  the  agent  of  an  insurance 

company,  with  knowledge  that  it  will  be  acted  upon,  is  a  waiver  of  the  re- 
quirement that  the  consent  to  additional  insurance  shaJl  be  expressed  in  writ- 
ing upon  the  policy.  The  evidence  of  such  consent  held  insnmcient  to  bind 
the  company.     New  Orleans  Ins.  Ass*n  vs.  Chriffin  dt  Shook,  303. 

2.  Joint  Aobeement  fob^Appobtionvent— Right  of  Action.— The  agents  of  the 

fonr  companies  signed  an  agreement  addrensed  to  the  insured  as  follows: 
**  We  hereby  agree  to  bind  from  date  twelve  thousand  dollars  of  insurance  on 
woolen  mill,    *    *    in  the  North  British  and  Mercantile,  Commercial  Union, 
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Guardian,  and  PhoBniz  of  London  Insurance  Companies  at  3  per  cent"    The 

companies  had  no  bnsinesR  relations  with  each  other,  nor  had  the  agents  an- 

thority  to  act  except  each  for  his  own  company. 
HMt  That  the  insured  conld  not  also  claim  a  policy  which  had  been  prepared  in 

a  fifth  company  for  a  portion  of  the  loss  by  the  agents,  but  had  not  been 

delivered. 
Eddj  That  the  risk  was  to  be  equally  divided  between  the  companies,  and  each 

was  liable  under  a  separate  policy  for  one-fourth  of  the  amount. 

HMj  That  the  right  to  receive  payment  accrued  upon  the  refusal  of  the  compn* 
nies  to  issue  policies  or  accept  proofs.  Fition  and  Wife  V8,  Phanix  Asswr- 
ance  Co,,  639. 

8.  NoncB  TO  AoENT.— The  policy  required  notice  from  the  insured  in  case  of 
other  insurance,  but  no  particular  form  of  notice  was  required.  The  policy 
was  procured  by  the  agent  of  another  company,  who  informed  the  agent  of 
defendant  that  he  also  had  a  policy  in  his  own  company. 

Held,  That  this  was  suflScient  notice  of  other  insurance,  the  agent  acted  for  the  iE« 
sured  in  procuring  the  insurance.     Union  In$,  Co.  vs.  Murphy,  548. 

4.  Evidence  of  Agent's  KnowziBdoe— By  Mobtoaoxe — Adjustment  a  Watver. — 

Evidence  to  show  knowledge  on  the  part  of  an  alleged  agent  of  the  insured 
of  other  insurance  was  rightly  excluded  where  no  agency  had  been  shown 
to  exist. 

The  policy  provided  that  if  the  iusuied  should  have  or  afterwards  make  another 
contract  of  insurance,  whether  valid  or  not,  it  shoald  be  void. 

Heidj  That  insurance  procured  by  a  mortgagee  on  the  interest  of  the  insured,  with- 
out the  knowledge  of  the  latter,  in  conformity  with  a  mortgage  clause,  was 
not  other  insurance  within  the  meaning  of  the  policy. 

Meld,  That  where  after  knowledge  of  such  other  insurance  the  company  without 
dissent  proceeds  to  adjust  tue  loss,  this  is  a  waiver  of  the  alleged  forfeiture. 
Carpenter V8.  ConHnentallne,  Co.,  667. 

5.  Invalid  PoLiCT. — A  provision  that  other  insurance  procured  without  consent, 

whether  valid  or  not,  shall  render  the  policy  void,  is  violated  by  procuring 
another  policy  without  cousent,  though  such  policy  be  also  invalid  according 
to  its  terms  by  reason  of  other  subsisting  insurance.  Phcenix  Fire  Ine.  Co.  vs. 
Lamar,  686. 

See  AcnoH  2;  Cabbieb  2;  BKPLAOEiiENT  1. 

0VERIN8URANCE.    See  Premium  8. 

OWNER.    See  Titije;  Fund;  Insubanob  Monex. 

PAROL  CONTRACT.    See  Action  5;  Contbact. 

PAROL  EVIDENCE.    See  Evidence;  Pbemium  9;  Title  3;  Use  1. 

PART  OWNER.    See  Abandonment  2. 

PARTNER.    See  Tttlb  2. 

PAYMENT.    See  Pbemium. 

PLEADING. 

1.  Evidence  of  Title. — ^The  policy  sued  on,  in  terms,  only  extended  or  attached 

to  such  personal  property  as  was  owned  by  the  inbured,  there  being  no  insur- 
ance on  property  on  storage.  Plaintiff  pleaded  that  the  property  destroyed 
belonged  to  it.  Defendant  pleaded  a  general  denial.  Held :  This  put  the 
question  of  ownership  in  issue,  and  proof  that  the  property  destroyed  did  not 
belong  to  plaintiff  was  admissible.     Qaeen  Ins.  Co,  vs,  Jefferson  Ice  Co.,  109. 

2.  Allegation  of  Title  and  ^atmentof  Pbemium.— The  policy  is  prima  facie 

evidence  of  the  ownership  of  insured,  and  such  ownership  need  not  be  al- 
leged in  the  petition  where  the  policy  is  made  a  part  thereof  ;  if  such  owner- 
ship does  not  exist,  it  is  a  matter  of  defense. 
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Where  it  is  alleged  that  the  policy  was  issaed  in  eoiuiideratian  of  the  ooyeiumta 

Serformed,  and  the  poliey  avers  payment  of  premium,  this  is  sufficient  allega- 
on  of  consideration. 

It  is  sufficient  allegation  of  demand  of  payment  to  allege  that  '*  plaintiff  would 
not  pay  said  sum  or  any  part  thereof.*'  WesUm  Sorse  etc.  Ins.  Oo.  vs,  Sh^dU, 
204. 

8.  iMJUNcnoN— FULUSB  ov  DsrENSK—IoNOBANGB.— Where  a  defendant  in  an  ezeou- 
tioQ  has  had  a  trial,  and  has  failed  to  make  a  defense  which  he  might  have 
made  under  the  pleadings  iu  the  cause,  he  cannot  after  judgment  duly 
entered  seek  relief  by  an  injunction  staying  the  ooUeotion  thereof,  unleM^ 
pvBTented  from  making  the  defense  on  the  trial  by  the  action  of  the  plaintiff. 

Ignorance  of  the  defendant  will  afford  no  relief,  if  that  ignorance  resulted 
from  neglect  in  not  taking  proper  steps  to  obtain  information.  L^amm- 
Mutual  Ins,  Oo.  vs.  Erb,  525. 

4«  FxLENa  OF  PoZiiCT.— The  copying  of  the  policy  and  application  in  the  transeript 
immediately  after  the  complaint  is  a  sufficient  fUing  of  a  copy  with  the  com- 
plaint.   Nw-Uiweslem  Mat  Life  L.s,  Co.  vs.  HazeleU,  344. 
See  Fbook  ov  Dsjlth  2;  Una.uthobzzkd  Ihsvuangb  3;  Aoiidm;  EviDiDraft; 

Fbagticb. 

POLICY. 

1.  BlOHT  TO  GoiOfUTBD— NOM-PJLTMXNT  OF  InTBBSST  ON  PbEMITTM  KoTK— -BzGBT  TO 

DiviDSMDs.— Plaintiff's  intestate  took  an  endowment  policy  in  defendant 
company  in  which  it  was  provided  that  if  after  the  payment  of  two  or  more 
annual  premiums  default  should  be  made  of  any  subsequent  premium  the 
assured  should  be  entitled  to  a  paid-up  policy  for  as  many  tenth  parts  of  tha 
original  policy  as  annual  premiums  bad  been  paid  ;  the  premiums  were  paid 
part  in  cash  and  part  in  notes,  and  it  was  provided  in  the  policy  that  if  the 
assiured  should  not  pay  the  interest  in  advance  each  year  on  the  said  notes^ 
then  the  policy  should  cease  and  determine.  The  assured  paid  four  annual 
premiums,  and  then  claimed  a  paid-up  policy  for  four-tenths  of  the  original 
policy  ;  the  company  resisted,  claiming  the  assured  must  pay  the  interest  on 
his  premium  notes  each  year  imtil  the  maturity  of  the  policy,  in  order  to  be 
entitled  to  such  paid-up  policy  ;  Hdd,  That  the  plaintiff  was  entitled  to  a 
paid-up  policy  for  four-tenths  of  the  original  policy. 
A  life  insurance  policy  was  described  in  the  margin  as  a  **  non-forfeiture  endow- 
ment policy  with  profits,"  but  the  policy  was  silent  as  to  the  meaning  of  the 
term  **with  profits ;''  the  agent  represented  to  the  assured  that  the  profits  to 
which  he  would  be  entitled  would  come  by  the  way  of  dividends  which  would 
be  payable  after  four  annual  premiums  had  been  paid,  and  that  if  he  took  a 
paid-up  policy  the  dividends  would  be  applied  when  he  took  such  policy ; 
Meldf  That  the  (^[uestion  was  not  what  the  company  ought  to  have  earned,  but 
what  in  fact  it  did  earn,  that  the  company  was  bound  to  so  conduct  its  busi- 
nesH-as  to  preserve  its  solvency  ;  that  it  was  warranted  in  changing- from  the 
percentage  to  the  contribution  plan,  if  that  would  best  subserve  the  interest 
of  all  elates,  and  that  assured  was  entitled  to  dividends  under  that  plan. 
Bruce  vs.  Continental  Xi/e  Ins.  Ox,  261. 

2.  Ghamob  of  Insubbd— Whosb  Intsbest  Should  bb  OovEBBD—AppiiioAiTON  of 

Insubance  Monet  bt  Mobtgjloees. — A  company  may  safely  deal  with  parties 
procuring  an  insurance  upon  thu  intereKt  of  others  which  is  made  payable  to 
such  parties  where  they  hold  the  policy,  and  is  justified  at  their  re<}uest  and 
upon  their  production  of  the  policy  in  erasing  the  names  of  the  original  in- 
sured, and  substituting  those  of  others. 

But  where  the  lejgal  title  is  held  by  one  party  aa  the  representative  of  seveiBl  in- 
terests, the  interest  of  such  party  ia  the  one  which  should  properly  be  cov- 
ered. 

A  party  caunot  complain  of  an  alteration  nuide  in  a  policy  with  his  consent,  and 
which  worked  no  harm  to  him  ;  but  an  alteration  made  in  a  contract  under 
which  plaintiff  claims  without  his  consent,  and  while  out  of  his  bunds,  ia  of 
no  effect. 
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TIm  mortgagees  empowered  to  reeeiye  the  inmiTaDoe  moneys  are  lesponaible  for 
for  their  apppboatlon  to  the  mortgage  debt.  MBurtin  V9,  Tradesmtn's  Ins. 
Co.,  371. 

See  Axvucioiov't  Titub;  Othzx  IxsuBAinm  5;  Plbasinq  4. 

POSSESSION.    SeeTm& 

PBACTIOE. 

li  BviDiMCJB—Fiuup.— "Where  the  fiiu  was  admitted  not  to  be  wrongfnl,  the  re- 
Aisal  to  permit  the  repetition  of  questions  in  a  slightly  different  shape  whioh 
had  already  been  answered,  and  which  eonld  only  be  material  on  the  assamp- 
tiou  of  a  frandnlent  fire,  was  not  error.     Simon  v$.  Mome  Lis.  Co.,  653. 

2.  Etidencb — Betbsshzno  Msbtobt—  Spbcial  FtmoiNa. — The  innnred  as  a  witness 
may  refresh  her  memory  by  reference  to  the  schedule  attached  to  the  proofs 
of  loss  made  np  from  actual  knowledge,  where  the  items  are  unmerons. 

A  request  for  special  finding  as  to  want  of  information  concerning  the  risk  on  the 
part  of  the  company  was  properly  refused  where  such  information  was  not 
material  to  the  issue.     WUe  va.  Phani»  Fire  Ins*  Cb.,  lift. 
See  Aonoii;  VimkinjM\  BrmmraB. 

PBELIMINABT  CONTRACT.    SeeCorauorl. 

PREMIUM. 

1.  Pbssukftion  of  Orsdit. — The  delivery  of  the  policy  without  puvment  of  pre- 

mium raises  a  presumption  that  credit  was  intended,  bat  in  snch  case  offer  to 
return  a  premium  is  unnecessary.     Von  W^n  vs,  SeotUsk  Union  Lis,  Cb.,  158. 

2.  AlJJKUZION   OF     NON-PATMBNT— SZPAB^TIOH    OF     TOMTIMB    FuKD—EfFBOT    OF 

Bbpbbsxiitations.— A  proyision  requiring  the  premiums  to  be  promptly  paid, 
under  coudition  of  forfeiture,  is  lawful,  snd  without  the  allegation  of  per- 
formance or  its  equivalent  no  good  cause  of  action  will  exist  against  the  com* 
pany.  The  alleged  non-performance  of  certain  independent  conditions  by 
the  company^  is  not  equivalent  to  an  alleged  performance  by  the  insured  or 
an  excuse  for  non-|>eiiormanoe,  except  when  such  non-performance  by  the 
company  is  a  condition  precedent,  or  when  it  wholly  refuses,  or  is  disabled 
from  performing. 

Alleged  neglect  on  the  part  of  the  company  to  keep  separate  and  invest  fhnds 
which  were  subsequently  to  be  returned  in  dividends  according  to  a  stipula- 
tion in  the  policy,  is  no  excuse  for  a  refusal  to  pay  the  stipulated  premiums. 

A  Tontine  fund,  from  its  very  nature,  cannot  be  separately  kept  and  invested  in 
respect  to  the  interests  of  each  individual  member.  It  is  enoagh  that  the  re- 
spective rights  and  interests  of  the  members  are  kept  account  of,  and  separa- 
tion of  the  fands  is  not  essential  to  this  end.  The  msured  is  only  entitled  to 
an  accounting  at  the  end  of  the  Tontine  period. 

Alleged  representations  prior  to  the  issue  of  the  policy  and  not  of  the  nature  of  a 
warranty  or  of  a  valid  contract  will  not  excuse  non-payment  of  premium.  Bo- 
gardus  vs.  New  York  Life  Ins,  Co.,  175. 

3.  PaTMZMT  TO  Bbokeb.— Where  the  premium  was  paid  by  the  insured  to  the 

broker^  who  had  applied  through  a  regular  agent  for  the  policy,  and  the  policy 
was  sent  b^  the  agent  countersigned  by  him  as  required  to  the  broker,  and 
by  him  delivered  to  the  insured,  the  company  cannot  allege  the  non-receipt 
of  premium,  and  set  up  a  provision  in  the  policy  that  it  should  not  be  valid 
until  the  premium  had  been  rfceived  ut  its  office.  The  doctrine  of  estoppel 
applies.     Univers€U  Fire  Ins-.  Oo,  vs.  Block,  219. 

4i  Obdbbs  om  ▲  BuLBOAnAA  Patmxkt.  -Orders  on  a  railroad  company  were  ac- 
cepted in  lien  of  cash  for  the  premium.  Oue  of  the  orders  was  paid,  but  the 
other,  throogh  a  mistake  of  the  railroad  representative^  was  not  hoauied. 

SMdi  That  a  binding  receipt  acknowledging  the  premium  evidenced  that  the 
Olden  ireie  accepted  as  cash,  and  the  fiailnre  to  eoUeot  one  of  them  did  not 
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defeat  the  polioy,  where  the  oompany  neglected  to  notify  the  insured  of  its 
diehoQor.    Kational  BenefU  Assacudion  vs.  Jadcson,  229. 

5.  BbSOIBSION  OV  CoNTB^OT  and  REOOyXBT  BACK— KaTUBS  07   AonOH — FOBFBITUBS 

lOB  NoN-PATMZMT— Intxbbst. — A  poUcy  of  insurance  was  issued  by  a  com- 
pany to  A  on  the  life  of  her  hashand.  She  paid  the  preminmA  on  the  same 
m  qnarterly  payments  for  ten  years,  when  tne  oompany  refused  to  reoeive  a 
oertaiD  premium  and  declared  the  policy  void  on  the  ground  that  said  pre- 
mium was  not  tendered  for  several  days  after  the  time  stipulated  in  the  poucy, 
and  that  the  latter  had,  therefore,  become  forfeit  to  the  company.  Upon  the 
company's  refusal  to  return  her  premiums,  A  brought  assumpsit  against  them, 
on  the  rcBciBsion  of  the  policy,  to  recover  premiums  paid  on  a  count  for  money 
had  and  received.  At  the  trial  A  offered  to  read  the  policy  in  evidence,  bnt 
the  court  excluded  it,  npon  objection  by  defendants  that  it  was  au  instrument 
under  seal  and  the  action  was  assumpsit  A  verdict  was  rendered  for  the 
plaintiff  and  judgment  entered  thereon.  Wherenpon  the  company  took  a 
writ  of  error.  Beld,  that  the  judgment  should  be  aflirmed. 
Assumpsit  for  money  had  and  received  was  the  proper  form  of  action. 

The  action  was  not  on  the  policy,  but  was  in  direct  disaflirmance  thereof.  It  was 
error,  therefore,  to  refuse  to  admit  it  in  evidence  ;  but  this  having  been  done 
at  the  instance  of  the  defendants,  they  oould  not  complain. 

If  the  policy  contained  a  clause  according  to  which,  by  reason  of  the  non- 
payment of  the  premium  on  or  before  the  day  it  was  tendered,  the  polioy 
oeoame  forfeited,  A  conld  not  recover.  Bnt  this  was  not  shown,  and  the 
proof  of  it  depended,  in  the  first  instance  at  least,  on  the  proper  construction 
of  the  policy,  which  the  defendants  would  neither  offer  in  evidence  them- 
selves nor  allow  the  plaintiff  to  offer.  As  the  cause  was  presented  to  the 
court,  therefore,  defendants  declared  the  policy  void  without  any  warrant, 
and  having  received  A*s  money  under  such  circumstances  and  refused  to 
return  it  on  demand,  she  was  entitled  to  recover  it  in  her  action  of  as- 
smnpeit. 

It  was  immaterial  that  the  payment  of  the  premiums  was  voluntary,  upon  a  valid 
obligation  of  A's.  The  action  was  not  founded  on  fraud  or  failure  of  the 
original  contract,  but  on  a  rescission  of  it,  by  the  defendant's  refusal  to  per- 
form. 

There  was  no  error  in  allowing  interest  from  the  date  of  A's  demand  for  the 
return  of  her  premiums.    Ameriean  Life  Ins,  Ob.  vs.  McAden,  369. 

6.  Sickness  doss  kot  Exouss  NoN-pAxifzirr.  —The  insured  was  dulv  notified  when 

the  premium  on  his  life  insurance  became  due,  but  prior  to  the  time  of  pay- 
ment had  become  delirious,  and  afterwards  died  leavmg  it  unpaid. 
Held,  That  the  sickness  was  not  an  act  of  Ood  which  excused  payment,  and    a 

grompt  tender  by  the  widow  on  learning  of  the  non-payment  will  not  save 
om  forfeiture.     Carpenter  vs.  Centennial  lAfe  Ass'n,  455. 

7.  Patmemt  to  Aobmt. — A,  being  a  fire  insurance  agent  at  Driflwood,in  April,  1889, 

received  the  applicatiou  and  premium  of  B  for  a  policy  of  insurance.  A  for- 
warded the  application  to  0,  the  Philadelphia  agent  of  D  (a  company),  C 
signed  a  policv  as  agent  and  had  his  clerk  mail  it  to  A  for  B.  It  had  been 
the  practice  of  A  in  business  transactions  with  C  on  delivering  policies,  for 
G  to  hold  the  money  received  until  the  beginning  of  the  following  month,  when 
a  statement  would  be  made  up  and  A  would  send  the  amount  m  hand  to  0 ; 
the  same  custom  prevailed  between  0  and  D;  in  accordance  with  this  custom, 
the  money  handed  by  B  to  A  was  not  at  once  paid  over  to  0,  but  was  put  in 
the  account,  being  charged  to  A  and  credited  to  0.  Od  May  3, 1883,the jprop- 
perty  insured  was  destroyed  by  fire  ;  on  May  5,  1883,  A  remitted  to  C  ms 
check  and  notified  him  of  the  loss;  May  9, 1885,  C  returned  the  check  to  A  by 
mail.  A  then  sent  the  amount  to  C  in  gold,  C  returned  the  money  by  express 
in  a  plain  pnvelope,  which  not  being  lifted  remained  in  the  express  olBoe.  In 
an  action  on  the  i>olicy  D  defended,  alleging  that  a  condition  in  the  policy, 
which  read  as  follows:  **  No  insurance,  whether  original  or  continued,  shall  be 
considered  as  binding  until  the  actual  cash  payment  of  the  premium  "  had 
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been   complied  with.    HM,  to   be  no  defenBe   under   the  circnmstanoeB. 
SUey  V8.  CamiMmwealth  MuL  Fire  Ine.  Co.,  466. 

8.  RxcoTSBY  Back  ov  Fbo-bata—  Otesinsubamge  of  Pabt  Owvxb. — ^Where  a  marine 

policy  provided,  that  if  on  the  passnge  at  the  end  of  the  term,  the  risk  Bhonld 
coDtione  at  pro-rata  premium  until  twenty-four  hours  after  arrivnl  in  port,  an 
action  by  the  underwriter  will  lie  to  recover  such  pro-iata,  though  the  pre-, 
mium  note  given  lor  the  original  premium  had  already  been  sued  on  and  gone 
to  judgment. 
It  is  no  defense  against  such  action  that  the  insured  was  only  part  owner  and  had 
overiusurance  of  his  interest  iu  other  companies,  where  the  insurance  is  on 
the  ship,  and  not  simply  on  the  insured  s  interest,  and  it  does  not  appear  that 
there  was  overiusurance  of  all  interests.  Ins.  Co.  of  North  America  v$.  Bog- 
ere,  631. 

9.  AbSENGK  07  AOEMT  A8  AK  EXOUSX  FOB  NON-PATMENT— PaBOX.  EviDBNCB  OF  AoXNT's 

Statements. — A  policy  exempting  the  company  from  liability  while  the  in- 
sured is  in  default  upon  any  premium,  is  valid  unless  he  can  show  that  the 
default  was  cauHcd  by  conduct  o>  the  insurer,  as  where  the  insurer  failed  to 
provide  an  agent  in  the  State  to  whom  the  premium  could  be  paid. 
Parol  evideuce  is  admissible  where  the  entire  contract  is  not  reduced  to  writing. 
Parol  evidence  of  statements  mude  by  the  agent  of  the  company  as  to  the 
place  of  payment  (the  policy  being  silent  on  the  subject)  are  admissible.  * 
Blackxrby  vs.  CofUinenial  Ins.  Co.,  756. 

10.  Beoexft  as  Evidebcb  of  Payment— Evtoence  of  Pbofits — Pbemium  Note. — 
The  question  being  whether  the  plamtiff  had  paid  a  premium,  and  the  de- 
fendant having  issued  a  receipt  for  the  same  by  order  of  a  court  of  equity  in 
New  Hampshire  ;  Hdd^  That  the  receipt  was  sufficient  proof  of  payment,  and 
therefore,  that  it  was  immaterial  whether  the  record  of  the  proceedings  iu 
said  court  was  properly  authenticated  or  not. 

A  policy,  indorsed  with  the  words  **with  profits,'*  is  sufficient  proof  that  the 
plaintiff  is  entitled  to  profitn,  and  the  admission  of  other  evidence  to  show 
the  same  fact,  if  error,  was  harmless. 

The  company  is  entitled  to  deduct  an  unpaid  premium  note  firom  the  amount  of 
the  policy.     Currier  vs.  Continental  Ins.  Co.,  821. 

11.  Non-patmbkt  Avoids  Oontbaot  fob  BENSWAii  with  Agent.— Where  the  policy 
stinuLited  that  it  should  be  continued,  provided  the  premium  was  paid  and 
indorsed  or  a  receipt  given;  also  that  the  company  should  not  be  liable  by 
virtue  of  any  renewal  unless  the  premium  was  paid,  a  mere  casual  conversa- 
tion with  the  agent,  requesting  him  to  renew  it  at  a  subsequent  date,  but 
which  contemplated  further  action,  and  where  no  premium  wits  paid  or  credit 
agreed  upon,  was  not  a  valid  reuewaL  0*Eeitly  vs.  Corporation  of  the 
London  Asswauee,  83U. 

12.  Obdeb  as  Patmemt— Bioht  of  Bxneficiabt. — Orders  drawn  on  the  paymaster 
of  a  railroad  were  given  and  accepted  for  the  premiums.  At  the  bottom  of 
the  orders  was  written:  '<  li  this  order  is  not  paid,  then  all  my  lights  in  said 
association  are  thereby  forfeited."  Payment  of  the  order  was  refused  by  the 
paymaster  and  afterwards  by  the  insured. 

Ileldt  That  the  acceptance  of  the  order  operated  as  a  payment  where  the  certificate 
acknowledged  payment  and  recited  that  it  should  be  incontestable. 

Heldt  That  though  the  stipulation  on  the  order  might  result  iu  forfeiting  any  rights 
of  the  applicant,  it  did  not  affect  the  right  to  recover  of  a  beneficiary  in  whom 
such  right  had  become  vested  through  the  iasue  of  the  certificate.  Cline  vs 
NatKmal  Bentfit  AssociaUon^  859. 

See  Applioation 2;  Assessment;  Cancellation  3;  Pubadino  2;  Wabbantz;  Wife's 

PoMCT  3,  5, 8,  9. 

PBEMIUM  yOTE. 

1.  Cancellation  IN  Case  of  Non-payment.— The  note  given  for  payment  of  pre- 
mium was  not  paid  until  after  the  loss.  The  policy  provided  that  in  case  of 
non-payment  at  maturity  the  company  should  have  the  right  to  cancel. 
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SMy  That  the  compatiy  must  exercise  its  option  to  cancel  In  order  to  termi- 
nate the  policy  for  non-'payment  of  the  note. 

BM,  That  where  the  policy  had  not  been  thus  caneeled^  the  fbct  that  the 
note  was  only  paid  after  the  Iosa,  and  without  notifying  of  the  loss, 
would  not  affect  the  liability.     Western  Uorse  Co.  V9,  SkMUf  204. 

2.  Now-PATMENTOP  Interest.— The  policy  provided  that  by  the  failure  to  pay 

any  notes  given  for  premiums,  all  liability  for  the  sum  insured  should 
cease  ''  except  as  hereinafter  provided  ;*'  also,  that  in  case  of  default  in 
paying  aiiv  premium  when  due  the  company  would  convert  the  policy 
into  a  paid-up  policy  for  as  many  tenths  as  there  have  been  complete  an- 
nual premiums  paid.  Default  was  made  and  an  indorsement  was  made 
on  this  policy  that  it  was  binding  for  a  commuted  amount  subject  to  its 
terms.  The  policy  fuiiiher  provided  that  upon  failure  to  nay  interest 
when  due  on  premium  notes,  the  policy  should  cease  and  tlie  company 
should  not  be  liable  for  the  payment  of  the  sum  insured,  or  any  part 
thereof. 
HMy  That  failure  to  pay  the  interest  when  due  worked  an  entire  forfeiture. 
Holman  ««.  CowHnmUU  Life  Ins.  Co.,  801. 

3.  Assessment  bt  Rbgbivbb. — In  collecting  assessments  upon  premium  notes 

held  by  an  insurance  company,  under  the  act  of  July  26th,  184*^,  it  is  not 
sufficient,  in  order  to  autnorize  execution,  merely  to  Ale  an  affidavit  by 
the  receiver  that  the  statement  annexed  is  copied  from  the  books  of  the 
company,  without  alleging  thai  it  is  true,  and  without  giving  in  detail 
the  losses.  The  oath  sboald  be  made  by  the  treasurer  in  tne  absence 
of  any  evidence  to  show  his  death  or  refusal  to  swear.  Barker  vs.  Bee- 
her,S37. 

See  PoucT  1. 

PROHIBITED  BISK.    See  Eezfino. 

PROOFS  OF  DEATH. 

1.  EviDENCB — Bubden  OF  Pboop.  — Uscless  proof  of  a  thing  already  satisfioctorily 

proved,  even  if  it  be  erroneously  admitted,  is  not  of  itself  ground  of 

reversal. 
The  burden  of  proving  a  death  is  primarily  On  the  plaintiff,  but  where  the 

company  was  notified,  and  instead  of  sending  instruction-s  as  to  proofs,  as 

requested,  claimed  that  deceased  was  not  a  member,  this  was  a  waiver  of 

proof 
Htldf  That  the  by-laws  requiring  such  instructions  to  be  sent  upon  notice  of 

death  was  admissible  as  evidence.     Covenant  MiU.  Ben,  Ast^n  vs.  Spies,  144. 

2.  PLKU)INa — AVEBMENT    OP    DeATH — EvTOENCE    OP    BBBAOH  OP    WaBBAWTY.— Au 

averment  of  notice  and  proofs,  according  to  the  requirement  of  the  cer- 
tificate, is  sufficient. 

An  avenuent  of  death  from  apoplexy  cau8e<1  by  bodily  ii^luries  due  to  a  fall  is 
sufficient  averment  of  death  from  bodily  injuries  of  which  there  is  some 
visible  sign,  and  not  from  disease,  where  the  particular  facte  are  detailed. 

The  burden  of  proof  in  case  of  alleged  breach  of  warranty  in  the  application 
is  on  the  company.    National  Benefit  AssodaUon  vs.  OrannMn,  606. 

PROOFS  OF  LOSS. 

1.  What  Evidxnoe  is  AbmsbbibiiB — Tttle — Statements  and  Examinatidn  bt 
Agent.  -  Evidence  that  the  insured  presented  a  list  of  the  articles  de- 
stroyed, and  the  valne  of  each  article,  to  the  agent  of  the  company,  which 
was  examined  by  him  and  returned  without  objection  or  requiring  any 
further  proof,  and  that  the  agent  at  the  same  time  compelled  plaintiff  to 
submit  privately  to  a  full  examination  under  oath  as  to  the  particulars  of 
the  loss,  and  reduced  the  same  to  writing,  and  expressed  himself  satisfied 
therewith,  and  carried  the  same  away  and  kept  it  until  the  trial;  Held, 
admissible,  although  such  lacts  were  not  pleaded  as  a  waiver  or  estoppel. 
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In  such  a  case,  evidence  is  admissible  to  show  that  in  redacing  the  examina- 
tion of  the  insured  to  writing,  by  mistake  or  fraud  she  was  represented 
not  to  be  the  owner  of  the  property  destroyed,  and  to  correct  such  state- 
ment without  plea<]ing  the  mistake  or  fraud. 

The  statement  made  by  the  agent  of  the  insurer  to  the  husband  of  the  insured 
as  to  what  the  company  would  do  in  re^^ard  to  the  loss,  Ueld,  admissible 
t-o  show  that  the  insurer  denied  any  liability  and  refused  to  pay  the  loss, 
and  that  the  necessity  of  formal  pfoots  of  loss  was  dispensed  with. 

Presentation  to  the  agent  of  the  insurer  of  a  list  of  the  articles  destroyed, 
with  the  value  of  each,  and  the  examination  and  retention  thereof  by 
the  a^ent,  followed  bv  an  examination  under  oath  of  the  insurod,  taken 
in  writing  and  carried  away  as  satisfiictory  by  the  agent,  will  amonnt  to 
a  waiver  of  any  further  proofs  of  loss,  and  a  waiver  oi  any  defects  therein. 
Zisike  V8.  London  Assurance  CorporaUon,  02. 

2.  Waitib  of — ^AoBNCY  OF  Husband.— A  waiver  is  an  intentional  relinquish- 

meut  of  a  kuo\(n  right ;  thus,  when  the  company's  special  agent  sent  to 
adjust  the  loss,  declared:  '*  That  the  claim  was  worthless,  and  that  the 
loss  would  not  be  paid,  because  he  burned  the  property,"  but  the  referee 
found  that  the  agent  did  not  intend  to  waive  the  proof  of  loss,  that  the 
plaintiffs  did  not  understand  that  they  were  waived,  and  were  not  misled 
as  to  furnishing  snch  proofs,  it  was  held  that  there  was  no  waiver. 

Bnt,  where  the  property  destroyed  was  owned  by  a  married  woman,  and  her 
husband  signed  and  swore  to  the  proof  of  loss  as  her  agent,  and  on  objec- 
tion by  the  company  to  such  proof  he  offered,  if  the  company  would  re- 
turn the  proof  received,  to  have  it  corrected  and  executed  by  his  wife,, 
and  thereupon  the  defendant  refused  to  return  it  for  amendment,  or  to* 
specify  other  defects,  it  was  held  that  such  conduct  ought  to  be  accounted 
a  waiver,  or  an  estoppel. 

Under  the  conditions  of  this  policy,  and  the  facts  that  the  husband  procured 
and  paid  for  the  insurance,  as  his  wife's  agent,  that  he  as  such  agent 
transacted  all  the  business  connected  with  the  purchase  and  management 
of  the  property  insured,  and  that  his  wife  had  no  personal  knowledge  as 
to  the  property,  the  court  think  the  proof  of  loss,  though  executed  by 
sueh  agent,  was  sufficient.  John  Q.  Findeism  ^  W\fe  vs.  MePropoU  Fire 
Ins.  Co.,  90. 

3.  Rbasonabix  TniX.— What  is  a  reasonable  time  for  furnishing  proofs,  is 

ordinarily  a  question  of  law  for  the  court  when  the  facts  are  ascertained, 
but  where  they  are  in  dispute  it  is  for  the  jury  under  proper  instruc- 
tions. 
If  the  plaintiff  was  physically  unable  sooner  to  comply  with  the  requirements 
of  the  company,  proofs  would  be  in  time  if  prepared  as  soon  thereafter  as 
he  was  able.    American  Fire  Ins.  Co,  vs.  Hazen,  114. 

4.  Waztxr  of.— Where  the  company  claimed  that  no  proofs  of  loss  had  been 

furnished,  and  the  insured  answered  that  snch  proofs  bad  been  waived, 
the  compauy,  on  motion,  is  entitled  to  have  it  specitioally  stated  whether 
the  waiver  was  oral  or  written,  and  by  whom  made.  Webster  vs.  Conti- 
nental Ins.  Co.  of  New  York,  148. 

5.  Efvsct  of  Sixty  Days  Clausb. — Where  the  policy  provides  that  the  loss 

shall  be  payable  sixty  days  after  notice  and  proofs  are  furnished,  and 
also  authorizes  an  extension  of  time  nntil  after  certain  proofs,  certifi- 
cates, etc.  are  furnished,  the  insurer  is  not  entitled  to  an  additional  sixty 
days  atter  furnishing  the  latter.     Clover  vs.  Greenwich  Ins.  Co.f  214. 

6.  Cebtificatb  of  Public  Qffigbb.— A  company  has  no  right  to  require  a  pub- 

lic officer,  such  as  a  fire  martial,  to  certify  to  the  correctness  of  proofs  of 
loss,  and  snch  certificate  is  not  essential  to  recovery.  Universal  Fire  Ins. 
Co.  vs.  Block,  219. 

7.  As  EvcDZMOE.— In  an  action  upon  a  policy  of  insurance,  to  recover  damages 

for  loss  by  fire,  the  preliminary  proofs  may  be  admitted  in  evidence  solely 
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for  the  purpose  of  showing  the  performance  of  a  condition  precedent  to 
the  right  of  action. 

Beinff  in  writing,  the  question  of  their  sufficiency  for  that  purpose  is  to  be 
decided  by  the  court. 

It  is  error  to  permit  such  papers  to  be  sent  out  with  the  jury  to  be  examined 
by  them  in  their  deliberations.    Kittanning  Ins.  Co.  vs.  0*2^(il,  309. 

^,  Protest  ah  Evidence.— In  an  action  upon  a  policy  of  marine  insurance,  the 
protest,  a  copy  of  which  was  served  with  the  proofs  of  loss  as  the  basis 
of  the  plaintiirs  claim  for  the  sum  insured,  was  held  admissible  on  be- 
half of  the  defendant. 

The  fact  that  such  protest  is  not  actually  attached  to  the  proofs  of  loss  is  im- 
material, if  it  is  referred  to  and  described  therein  so  that  it  may  be  iden- 
tified. 

Statements  of  the  master  made  at  the  time  the  notarv  wcs  reducing  the  pro- 
test to  writing,  explanatory  of  certain  words  usea  therein,  are  admissible 
as  part  of  the  res  gestee.  Richelieu  f  O.  Nav.  Co.  vs,  Boston  Marine  Ins, 
Co.,  321. 

9.  EviDENOE  OF  Measttbe  OF  DAMAGES. — The  answer  denied  that  the  plaintiflb 

sustained  an  actual  lo8s  exceeding  fonr  thousand  dollars. 
Held,  Tiiat  this  was  not  an  admission  that  the  loss  amounted  to  that  sum. 
It  was  denied  that  proofs  of  loss  were  made  and  thereupon  copies  of  the 

proofs  were  without  objection  placed  in  evidence  to  show  that  they  were 

so  made. 
Held,  That  proofs  so  admitted  for  one  specific  purpose  cannot  be  claimed  as 

proving  also  the  actual  loss  and  amount  thereof  on  the  triaL 
Held,  That  where  the  loss  and  its  amount  is  not  proven  on  the  trial  a  nonsuit 

should  be  ordered.    Hiles  et  al.  vs.  Hanover  Fire  Ins.  Co,,  443. 

10.  Waiver  of.— A  denial  of  liability  and  refusal  of  payment  is  a  wairer  of 
proofs  of  loss.    Karibo  vs.  Ins,  Co.  of  North  America,  478. 

11.  Fraudulent  Inventory.— It  was  the  duty  of  the  assured  to  supply  the 
defendant  with  an  honest  inventory  of  the  property  damaged,  and  al- 
though he  could  properly  employ  nis  wife  to  make  the  inventory  of 
household  goods  destroyed,  if  he  makes  oath  to  one  thus  made  by  his 
wife  coDtaininjB;  false  statements  and  fraudulent  claims,  without  knowing 
of  its  false  claim  and  without  scrutiny,  he  thereby  adopts  and  makes  the 
ftaud  his  own  and  cannot  recover.    MuUin  vs.  Vt  Mui.  F.  Ins,  Co,,  568. 

'See  AcnoN  3;  Meabube  of  Damage. 

PROTEST.    See  Pbooto  of  Loss  a 

RECEIVER.    See  Fraud  2;  Insolvency  1 ;  Pbsiouh  Note  3. 

REFORMATION. 

Benevolent  Society— Change  of  Beneficiahy.— A  certificate  of  membership  in 
a  mutual  relief  association  may  be  reformed  after  the  death  of  the  mem- 
ber by  inserting  the  name  of  the  beneficiary,  when  it  appears  that  the 
secretary  of  the  association  and  the  assured  both  understood,  at  the  time 
of  the  application,  that  the  proposed  name  should  be  entered  upon  the 
record  without  further  direction.  Soott  vs.  Provident  Mut.  Belief  Asfn,  850. 
See  Action  1. 
REINSURANCE. 

1.  Right  of  Action.— A  was  insured  in  the  Standard  Fire  Office  of  London, 
and  that  company,  desiring  to  withdraw  from  business  in  the  United 
States,  sold  and  turned  over  to  the  Phenix  Insurance  Company  its  entire 
business,  and  the  good  will  of  that  busiaess  in  the  United  States,  to- 
gether with  a  large  amount  of  bonds  and  other  property ;  in  considera- 
tion of  which  the  Phenix  Company  ** reinsured  all  the  risks"  of  the 
Standard  Company  upon  property  situated  in  the  United  States,  and 
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•g^neA  tli«t  all  loesM  arfning  niifler  tbe  policies  of  ttw  Standard  Oootpanv 
on  Biicb  ptt>r>erty,  aft«r  l^e  date  of  the  contract,  should  be  *' borne,  paicf, 
andsatistied"  by  said  Pbenix  Company,  f/efd,  Tbat  A  nii^ht  maintain 
an  action  a<rainat  the  I^enix  Compnny  to  recover  a  loss  on  the  pi-operty 
covered  by  his  policy  in  the  Standard  Company  JokuwMt  r«.  Pienix  Itts. 
(h.,  440. 

S.  OBuoATtom  OF  OBioxNAii  Insttbeb  IN C!abs  OP  AcTioK  AoAiMBT.  -The  ptaintiff 
was  an  <«riginal  insnrer,  and  the  defendant  its  reinsurer,  a^inKt  a  certain 
rislc  by  fire  |  upon  tbe  destruction  of  tlie  insured  property  the  two  oenipa- 
nies  df^iermined  that  no  liability  to  pay  the  kMS  attached,  and  agt  e4 
tiwt  the  action  bvoiif^ht  to  recover  the  loss  shaitld  l>e  defended.  For  that 
parpoMe  tbe  original  insurer  was  authorized  to  act  as  ap^it  of  the  rein- 
aurer  in  malsinff  its  defense.  firZd,  Tliat  iu  the  exercise  of  its  auth^trity  it 
was  boBud  to  defend  the  action  until  tbe  question  x>f  liability  was  deter- 
mined ;  and  that  it  could  not  compromise  and  settle  the  claim  so  as  to 
bind  the  reinsurer,  unless  tlie  latter  had  knowledge  of  the  compromise^' 
aud  consented  to  or  approved  of  it. 

Wliere  one  is  bound  to  protect  another  from  liability,  he  is  bound  l»y  the  re- 
sult of  a  litigation  to  which  such  other  was  a  {lartv  ;  provided  he  had  no- 
tice of  the  litigation,  and  opportunity  to  control  and  maua^A  it,  aud  the 
samo  was  conducted  iu  a  reasonable  manner;  and  without  fr:iud  or  coUur 
sioa.     CommcrcUit  Assurance  Co.  V9.  Ametican  CimUvX  Ina.  Co.,  542. 

REMOVAL,    See  Msiemac  or  DAvaoB. 

RENEWAL,    See  VsxMJxm  11. 

REPAIRS.    See  Abj^ndonmskt  1;  Mobtoaox. 

REPLACE^EKT. 

1.  LzABiLiTT  IN  Cabs  of  Othbr  Insurancs— CoNTniBimoK— Bttilding  Comtbact. 
A  po  icy  of  insurance  on  a  butldiug  against  loss  or  damage  by  tire,  re- 
served to  tbe  insnrer  the  right  to  repair  or  rebnihl  upon  ffivi  g  notice  of 
such  intent&<m  within  ninety  days  after  pT«iaf  of  loss.  Alter  such  prooC 
the  insurer  served  notice  of  its  intention  to  rebuild.  '*  acting  jointly  with 
other  insurance  companies  claiming  to  be  interested.''  At  tbe  time  of  the 
tire  and  of  this  notice,  there  were  ten  separate  policies,  in  as  many  differ- 
ent companies,  upon  the  same  building;  eight  of  which  served  like  no- 
tices, severally  signed  by  the  companies  serving  them.  Before  the  time 
expired  to  rebuild,  but  while  the  insurers  were  takii^  steps  for  that  pur- 
pose, tbe  plaintiff  compromised  and  settled  with  all  said  conipaMles  m^ 
electing  to  rebuild,  except  defendant,  and  released  each  of  tliein  i¥om  all 
liability,  receiving  for  such  release  an  amount  of  money  in  the  ag^re^ate 
much  less  than  the  amount  of  these  policies.  The  defendant's  policy  had 
this  condition :  ^*  In  no  case  shall  the  claim  be  for  a  greater  snni  than  the 
actual  damages  to  or  caeh  value  of  tbe  property  at  ibe  time  of  the  fire ; 
nor  shall  the  assured  be  entitled  to  recover  of  this  company  in  a  greater 
proportion  of  tbe  loss  or  damaf^e  than  the  amount  hereby  insured  bears 
to  the  whole  sum  insured  on  said  property,  whether  such  other  insurnnce 
be  by  specific,  or  by  general  or  floating  policies,  and  without  reference  to 
ttie  solTcncy  or  liability  of  other  insurance.*' 

Htld,  That  the  liability  of  tbe  defendant  on  its  policy  as  a  money  indemnity 
tfsr  loss  «r  damagje  by  fire  was  by  above  qneted  condition  in  its  iiolio/' 
oeveral  and  not  joint. 

Th«t  tbe  service  by  defendant  of  notice  of  its  Intention  to  rebuild,  actinff 
joiutly  with  the  other  companies,  having  like  concurrent  insurance,  and 
serving  like  notices,  converted  the  rosfiective  policies  from  contracts  fot 
a  money  indemnity  into  contracts  of  indemnity  payable  in  repaiiing  or 
rebuilding,  to  be  performed  iu  the  time  named  iu  the  policy,  but  if  no 
time  is  specified,  then  within  a  reasonable  time. 

Upon  such  conversion  bv  the  election  of  the  insurers,  their  liability  for  fiillare 
to  rebuild  is  several  and  not  joint,  unless  this  several  liability  wa^  by 
VOL.  xv.-^oa 
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agreement  with  plaintiff  converted  into  a  Joint  liability.  The  servioe  of 
the  notices  did  not  operate  to  change  the  terms  of  this  policy.  Hence, 
the  plaintiff  may  recover  on  thia  policy  such  share  of  the  whole  damage 
as  tue  sum  insured  bears  to  the  wbole  amount  insured  without  reference 
to  the  solvency  or  liability  of  other  insurance. 

That  after  the  policy  had  been  thus  converted  into  a  building  contract,  the 
insured  might  settle  and  compromise  with  any  of  the  companies  thua 
bound  to  rebuild,  without  releasing  the  others  from  such  proportionate 
share  of  such  loss  as  their  policiea  l^re  to  the  aggregate  insurance. 

That  in  ascertaining  the  defendant's  proportiouat-e  share  of  the  entire  losa  ref- 
erence must  be  had  to  the  aggregate  insurance,  without  regard  to  the 
fact  that  some  of  the  companies  had  been  settled  with  for  a  less  sum  than 
they  were  liable  for,  or  that  others  did  not  elect  to  rebuild,  or  were 
insolvent,  or  not  liable.     Good  vs.  Buckeye  MmU  Ihre  Ins,  Co.y  3i 

2.  Fbohibition  bt  Crrr  Authobitiss— Measure  of  LiABiLrrT. — The  company 
elected  to  repair  and  commenced  on  the  work,  but  under  an  ordinance 
existing  at  the  inception  of  the  policy,  the  city  authorities  forbade  the 
repairs  to  be  completed  with  wood.  The  insured  still  refused  to  accept 
the  snm  offered  as  pecuniary  damages,  and  after  a  prolonged  delay  com- 
pleted the  repairs  with  briclc. 

HM.  That  npon  exercising  its  election  the  company  was  bound  to  rraair  re- 
gardless of  cost,  or  pay  damages  f  r  its  failure.  The  contract  of  insur- 
ance was  made  subject  to  the  risk  of  interference  by  the  authorities. 

MM,  That  the  obligation  to  repair  was  not  necessarily  confined  to  the  specific 
material  previously  used. 

EM.  That  the  company  was  liable  for  the  coat  of  repairing  with  brick  and 
for  damagt*s  resulting  from  loss  of  rent  through  the  delay,  ^re  Aeehx  of 
Pkila.  vs,  Bosenihal,  &8. 

See  CowTBiJiu'now  2;  Mbabubs  OfP  Davaob;  Mobtoaox  2. 

REPRESENTATION.    See  Agent  3;  Applxoatiom;  Fbaod;  MomoAos  1;  Pes- 

muM  8;  ToMTon. 

RESCISSION.    See  PxEMnjM  6. 

BISK. 

^.  Ikobxase  or  raoK  Adjaceut  Bciij>ino.  — This  policy  contained  the  following 
condition :  ''If,  during  the  insurance,  any  alteration  be  made  on  the 
premises,  buildings  erected,  or  changes  made  in  the  use  or  occupation  of 
the  same  or  neigboring  premises,  or  otherwise,  whereby  the  risk  or  hasard 
is  increased,  so  as  to  increase  the  rate  of  insurance,  it  shall  be  the  duty  oi 
the  insured  to  give  notii-e  thereof  to  the  secretary,  pay  the  additional  pre- 
mium, and  obtain  the  consent  of  the  company  thereto  in  writing,  other- 
wise the  insured  shall  not  be  eutitleil  to  recover  for  any  loss  or  damage 
by  fire  originating  in  consecineuce  of  such  cliange."  A  tenant  of  the  in- 
•  sured  erected  a  frame  building  about  fifty  leet  from  the  buildings  of  the 
assured.  MM,  That  thia  did  not  avoid  the  policy.  Lekanon  Mut,  Ine.  Oo. 
,    vs,  Loschf  104. 

%  Taoht  not  Imsubed  bt  Cabgn)  Fouct.— A  yacht  was  tnsared  by  an  agent  who 
had  no  authority  to  insure  hulls  under  a  short  certificate  which  referred 
to  an  open  policy.  The  latter  proved  to  be  a  cargo  blank  filled  in,  and 
contained  no  appropriate  language  covering  a  Tessers  hnlL 

HM,  That  the  insurance  was  invalid,  the  insnre<l  should  have  examined  hia 
contract.    Barry  vs,  Bost4m  Marine  Ine.  Co.,  789. 

See  KxEPiBo;  Ubb;  Yaoamt. 
SALE.    SeeTcTLB. 
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•  SEAWORTHINESS. 

1.  As  A  Defense  Aoaznbt  Expense  of  Suit  Under  Bottokby  Bond.  —Certain  in- 

snrauct^  companies,  in  conjunction  with  car>co  owners,  defended  against  a 
claim  on  a  bottomry  bond.  The  cargo  was  Anally  released  ftom  the 
claim.  Afterwards,  on  suit  brought  by  the  cargo  owners  against  the  in- 
surance companies,  under  the  ''  sue  and  labor"  clause  in  the  policies,  to 
recover  the  expenses  of  defending  the  bottomry  suits,  the  company  set 
up  the  unseaworthiness  of  the  vessel,  which  they  had  not  utilized  as  a 
defense  in  the  previous  suits.  It  appearing  that  such  a  defense  Mould 
not  have  availed  in  the  former  suits,  and  that  in  part,  at  least,  at  the 
time  of  the  former  litigation  the  condition  of  the  vessel  was  unknown  to 
the  companies,  and  that  libelants  w<'re  n<ft  misled  in  any  way  by  the 
former  assistance  of  the  companies.  Held,  That  the  companies  were  not 
estopped  in  this  litigation  from  using  such  a  defense,  nor  was  there  any- 
thing in  the  above  facts  to  prevent  an  inquiry  in  this  suit  into  the  ques- 
tion of  unseaworthiness. 
The  evidence  showing  that  there  were  facts  tending  to  indicate  unseaworthi- 
ness, uiile.s8  explained,  and  no  I'^planation  being  offered,  Held,  That  as 
the  vessel  was  unseaworthy  when  she  sailed,  tne  policies  of  insurance 
never  attached,  and  carco  owners  could  not  recover  of  the  insurance  com- 
panies the  expenses  of  defending  the  former  suits.  Cnnrdngham  vs.  Switz- 
erland Marine  Jne,  Co.,  818. 

2.  Deteci'ive  Compass— Knowlbdob  of  Own  be. — ^A  steamer  equipped  with  a 

defective  compass  is  unseaworthy,  and,  so  far  as  such  unseaworthiness  is 
a  defense  to  the  underwriter,  it  is  immaterial  whether  it  is  known  to  the 
owner  or  not.    Eiokeliet$  4"  O,  Nav,  Co,  vs.  BoeUm  Mar,  Ina,  Co,f  :^21. 

SERVICE, 

In  Case  of  Unattthobized  Company.— Where  a  foreign  fire  insurance  company 
does  business  in  Missouri  through  an  agent,  without  complying  with  the 
requirements  of  the  revised  statutes  of  that  State  as  to  the  appointment 
of  an  agent  to  receive  service  of  process,  process  may  be  served  in  suits 
against  it  upon  the  agent  through  whom  it  transacted  its  business.  Funk 
M.  Anglo-American  Ins.  Co.j  625. 

8ICKKESS.    See  Pbemtom  6. 

SPONTANEOUS  COMBUSTION.    See  Fiee. 

STATEMENT.    See  Affugation. 

STATUTE, 

Canada  Navigation  Laws.-^A  Canadian  steamer,  navigating  Canadian  waters, 
between  two  Canadian  ports,  is  bound  to  comply  with  the  statute  of 
Canada  with  respect  to  tlie  navigation  of  her  waters ;  and  an  American 
insurance  companv,  carrying  a  jtolicy  upon  such  steamer,  must  be  held  to 
have  contemplated  its  requirements.  Richelieu  4'  0,  Nav.  Co.  vs.  Boston 
Mar,  Ins.  Co.,  321. 

STORAGE.    See  Description  2,  9. 
SUBROGATION. 

Kboijoencb  of  RAiiiEOAD^WHEN  Less  THAN  Measube  OF  DAMAGES. ~ An  insur- 
ance company  ^at  settles  a  loss  due  to  the  negligence  of  a  railroad,  may 
take  an  asf  ignment  of  the  claim  of  the  insured  against  the  road,  and 
recover  the  whole  amount  of  damages  thereunder,  though  in  excess  of  the 
sum  actually  paid  by  itself.  Huntisford  Fbrmers^  dntiual  I$u,  Cb.  vs. 
Chicago  M.  f  St.  P.  Bg.  Co.,  834. 

See  CiEBTBE  ],  3;  Mobtoaob  & 
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smciDfi. 

1.  8ai^  OB  iKSiHB  —Where  ft  life  insnraTice  polfcV  pforitkfiB  diat  it  shall  be 

void  in  case  the  assured  die  by  '^  self-destmction,  feh>iii^iiH  or  otherwise," 
the  proviso  includes  all  cases  of  Voluntary  self-destnictio)i,  sauB  or  insane. 
i^a^  vs.  Hartford  Life  f  Annnitg  In^.  Cb.,  i:i5. 

2.  What  Oorstivdtbb.— A  stipulation  pro^diBg  that  the  policy  slmll  be  Toid 

if  the  insured  die  by  his  own  hana  whether  sane  or  insane  is  a  proteotion 
ito  the  insurer  in  case  of  Tolnntary  and  intentional  9olf-deiitm«tion,  but 
does  not  apply  to  an  unintentional  death  by  his  own  liand,  or  the  nesult 
of  accident.  A  death  unintentionally  re^ultin^  from  an  0Teid«i8e  of 
whisky  is  not  within  the  provision. 
A  voluntary  act  whose  probable  result,  on  account  of  an  «toft«b1ed  condition 
would  be  death,  is  not  a  violation  of  the  provision,  Unless  intended  to 
have  that  e£fect.    N.  W.  Mut  lAfe  Ins.  vs,  HageUU,  344. 

3.  Etidsncb  of— Bubdbn  of  Pboof.— The  policy  required  that  the  proofs  of  death 

should  contain  full  and  true  answers  to  the  questions  relating  to  the  life, 
health,  and  death,  the  statements  of  the  physician,  responsible  acquaint- 
ance, and  undertaker ;  also  that  in  case  of  self-destruction  only  tne  net 
reserve  should  be  paid.  In  the  proofs  disease  of  bladder  was  stated  as 
cause  of  death,  also  that  insured  nad  violated  no  condition  of  the  policy 
so  far  as  known.  In  response  to  a  further  direction  in  case  of  coroner's 
Jury  to  f^imish  verdict  and  all  evidinice  on  which  it  was  based,  a  copy  of 
such  verdict  and  evidence  was  annexed  which  on  its  f«oe  showed  nrncide 
to  be  the  cause  of  death,  but  with  a  statement  that  ii  was  not  admitted 
that  there  had  been  either  such  verdict  or  evidenoe,  and  that  the  eopv 
furnished  was  only  what  according  to  information  purported  to  be  such 
verdict  and  evidence,  the  truth  ot  the  finding  and  evidence  being  also 
denied. 

HM^  That  tibe  proofs  were  not  prima  facie  evidenoe  thai  the  insured  died  by 
his  own  hand. 

SM,  That  the  burden  of  »howing  that  deatii  has  not  resnltad  from  suicide 
was  not  shifted  upon  the  plaintifiP  by  the  copy  of  the  verdict  and  evi- 
dence. Such  copy  was  not  required  by  the  policy  and  was  furnished  as  a 
matter  of  courtesy.     Goldsohmtdt  va.  Mutual  L^e  Ins,  Co.,  585. 

SUIT.    See  Action. 

SURETY.    See  Aamnr  1. 

SUBREKDER.    See  Wife's  Pcsjct  3,  6,  8,  9. 

TAXATION.    See  Licknsb. 

TENANT.    SeeVACAiral. 

TENDER.    See  Mo&TOAoat 

TIME.    See  LaasfTioN  1;  Pboofb  of  Loss  3^  5. 

TITLE. 

1.  Tbansfeb  as  CouiATXBAii.— The  transfer  of  a  policy  as  collateral  security  for 
claims  against  the  insured  is  not  a  violation  of  a  prohibition  against 
a  transfer  or  change  of  title  or  an  assignment  of  the  policy  before  a  loss. 
Oriffey  vs.  N.  Y.  Cent  Ins.  Co.,  198. 

Sl  AaREBHENT  FOB  Nbw  Pabtneb.— A  firm  had  agreed  apon  complianoe  with 
certain  conditions  that*  another  party  should  be  received  inro  their  busi- 
ness and  a  new  company  should  be  formed,  but  that  no  change  should 
take  place  in  the  name  or  character  0f  the  firm  ^*  until  said  corporation 
shall  be  formed." 

Meldf  That  a  mere  compliance  with  the  preliminary  conditions  by  putting  in 
money  which  was  mingled  with  the  capital  stock  and  subject  to  all  its 
contingencies,  even  though  the  party  so  complying  shared  in  the  profits, 


Digitized  by  VjOOQIC 


Ind^  to  Volnme  XV.  V\l 

wliere  the  corporatioa  had  not  been  formed,  and  no  actnal  transfer  af 
title  to  the  proj^erty  insured  had  taken  place,  was  not  a  change  of  title 
pr  possession  within  the  policy.  London  Assurance  Corporation  v8.  Drennen 
et  al.f  209. 

3.  Pabol  Eyx]»nox--Coiitiiagt  of  Sale.— Plaintiff  agreed  in  writing   to  sell 

realty  to  defendant,  the  latter  pa:^ing  part  of  the  purchase  money  and 
going  into  possession  Afterwards,  the  balanoe  net  having  been  paid  as 
provided,  the  plaintiff  brought  ejeotmenl. 

Defendant  set  up  a  contemporaneous  psrol  contract  that  the  plaintiff 
should  retain  a  certain  existing  policy  of  fire  iDsuranee  of  the  premises  in 
his  favor  as  security  for  the  unpaid  purchase  money,  the  defendant  piay* 
ing  the  assessment  thereon  and  the  insurance  to  be  fur  his  lienefit ;  that 
the  buildino;  was  destroyed  by  tire,  and  that  the  neglect  of  the  plaintiff 
eansed  the  loss  of  tbe  insurance  money,  which  was  sufficient  to  cover  the 
said  unpaid  purchase  money. 

Meld,  That  this  was  a  competent  defense  to  the  ejectment ;  that  the  proposed 
evidence  did  not  impinge  on  tbe  rule  against  the  adviission  of  parol  t^ 
vary  writing ;  and  that  it  was  the  duty  of  plaintiff  to  take  the  proper 
steps  to  collect  the  insurance  money. 

A  policy  of  fire  insurance  is  not  avoided  by  a  contract  of  sale  of  the  insured 
property ;  until  a  conveyance  is  executed  the  vendor  retains  an  intei^ 
sufficient  to  sustain  an  action  on  the  policy  in  case  of  loss. 

As  between  him  and  the  vendee,  the  vendor  holds  the  insurance  money  as 
trustee  fur  the  vendee.    Farcell  vs.  ChroMetf  Ij^ 

4.  Lite  Estatb— Bbvabsionabt  Ikterbst.— R.,  in  an  application  for  fire  insur- 

ance, represented  bi9  interest  in  the  property  to  ue  a  fee  simple  and  that 
the  property  was  unincumbered ;  his  interest  was  iq  fact  a  life  estate, 
and  another  had  a  reversionary  interest  in  the  land  which  was  insignifi- 
cant in  proportion  to  its  whole  value,  even  exclusive  of  the  house  pro- 
posed to  be  insured.  Heid : — 
The  misrepresentations  were  immaterial,  and  do  not  vitiatd  tbe  policy.  Haden 
vs.  R  4-  M.  R  In$.  Co.,  497. 

5.  Knowledge  ov  Agent. — Knowledge  acquired  by  the  agent  concerning  the 

nature  of  the  title,  and  that  foreclosure  proceedings  were  pending  pis 
mouths  previous,  cannot  be  alleged  as  knowledge  of  tbe  conuition  of  the 
ownership  when  acting  as  agent  in  issuing  the  policy.  Sknnett  vs.  P^fir 
sylvania  F.  Ins.  Co ,  &3o. 

&  ABaoLUTB  Intbebst — By  absolute  interest  in  an  insuranee  policy  is  meant 

an  estate  in  fee  simple,  not  a  life  estate. 
The  property  was  conveyed  to  the  insured  as  a  life  estate,  and  at  her  death 

to  vest  in  her  children,  but  in  the  absence  of  children  was  to  revert  to  the 

grantor. 
Heldf  That  tbe  interest  of  the  insured  was  not  absolute,  and  where  the  policy 

provided  that  in  such  case  it  should  be  forfeited,  there  could  be  no  re« 

CO  very.    Davis  vs.  Iowa  Statt:  Ins.  Co.,  533. 

7.  Undivided  Interest. — ^Plaiutiff,  after  taking  a  conveyance  for  the  whole  of 
certain  movable  property  in  a  building  owned  by  her  and  giving  promis* 
sory  notes  for  the  same,  afterwards  enured  into  a  compact  before  a  notary 
with  the  seller,  in  which  she  accepted  from  tbe  seller  one-fourth  part  of 
the  same  movaole  property  in  consideration  of  debts  due,  and  gave  a  full 
acquittance.  Tbe  business  was  afterwards  msiuaged  by  a  third  party  iiv 
behalf  of  the  plaintiff,  but  there  was  no  accounting  and  no  purchasing  in 
plaintiff's  name. 

Jfeldy  That  the  ownership  of  plaintiff  was  only  an  undivided  interest,  and 
where  the  policy  provided  that  it  should  be  void  if  the  title  was  not  a 
sole  ownership,  the  insurance  wai)  forfeited.  Tog%s  vs.  MouqI  Ins*  Co. 
«<a/.,  713. 
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8.  To  Insubakcb  Monet— AssiGNMicMT—lNBmuBLB  Intebbbt. — A  matnal  aid 
society  issued  two  certificates  of  membersliip  or  policies  on  the  life  of  A, 
amoniiting  to  $5,000  :  the  beneficiaries  were  B,  a  stranger,  and  C,  a  son  of 
A,  hnt  the  latter  only  to  the  amount  of  $2(K).  Eighteen  days  afterwards 
B  assigned  to  D,  who  paid  all  the  costs  and  fees  up  to  the  death  of  A. 
After  A's  death  D  made  a  compromise  with  four  of  the  heirs  nnd  also  with 
the  widow,  who,  on  pa.^ment  of  an  agreed  sum,  assigned  all  their  inter- 
est to  D.  After  payment  of  these  suras,  and  of  $200  to  a  minor  heir,  the 
society  paid  the  balance  of  the  insurance  to  D.  The  administrators  then 
brought  suit  against  D  to  recover  this  money. 

HM^  That  B  and  D  had  no  insurable  interest  in  decedent's  life,  and  that  D 
could  only  hold  the  amount  which  he  had  expended  as  fees  and  costs. 
And  held,  further,  that  as  one  of  the  heirs  was  a  minor  the  assignment  of 
the  four  heirs  and  the  release  of  the  widow  was  properly  rejected  as  evi- 
dence in  this  suit.  That  is  a  matter  for  the  orphans'  court.  Ruth  vs. 
Katt^rman,  640. 

See  Attaohmemt;  Besxefioiasy;  Insolvenot:  Mobtoage;  PLSADiNa  1,  2;  Pboofs 
OF  liOss  1;  Wife's  Pozjct. 

TONTINE. 

RSFBESENTATIOira  OF  AOENT— EVIDENCE  OF   FbAUP— NoT   GaMBLTNO  -SePABATION 

of  Fund. — Where  the  authority  of  the  agent  as  to  representations  was 
limited  to  the  written  statements  in  the  application,  and  the  plaintiff 
was  aware  of  this  through  the  policy,  and  a  prospectus  was  also  read  to 
her  setting  forth  the  full  nature  of  the  Tontine  plan,  which  prospectus 
was  in  evidence,  further  oral  representations  of  the  agent  were  imma- 
terial, and  not  admissible  to  show  fraudulent  representations  on  the  part 
of  the  company. 

Evidence  of  failure  on  the  part  of  the  company  to  carry  out  the  contract  is 
inadmissible  under  a  charge  of  fraud  in  the  shape  of  an  inducement  to 
enter  iuto  it,  and  evidence  of  such  fraud  is  inadmissible  under  charge  of 
failure  to  carry  it  out. 

No  rights  accrue  under  a  Tontine  contract  until  the  Tontine  period  has  ex- 
pired. 

A  Tontine  policy  is  not  a  gambling  contract,  and  the  schjdme  does  not  affect 
the  status  of  a  policy  as  a  life  insurance  contract. 

A  representation  that  the  surplus  from  Tontine  policies  should  be  set  aside, 
does  not  require  that  the  moneys  received  should  be  separated,  but  only 
that  a  separate  account  of  the  same  should  be  kept  Simons  va.  New  York 
Life  Insurance  Company,  150. 

SeePBBMiuM2. 

TORNADO.    See  Lightning  3. 

TOTAL  LOSS. 

Tbkk  from  Average— Abandonment.— Under  a  marine  policy,  "ttee  from  chum 
for  particular  and  general  average,  the  plaintiff  must  show  either  an 
actual  total  loss  of  the  property  insured,  or  a  constructive  total  loss  fol- 
lowed by  an  abandonment.    Bumham  vs.  Boston  Mar,  Society,  291. 
See  Valued  Pqlict  1,  2. 

ULl'RA  VIRES. 

No  Defense  Against  Insxtbancb  Contract. — ^A  corporation  cannot  avail  itself 
of  the  defense  of  ultra  vires  when  th*  contract  has  been  in  good  faith 
fully  performed  by  the  other  party,  and  the  corporation  has  had  the  frill 
benefit  of  the  perlormance  and  of  the  contract. 

A  corporation  organized  for  the  purpose  of  insuring  against  loss  by  fire  is 
estopped  to  deny  its  liability  on  a  contract  of  insurance  against  loss  by 
hail,   when  the  same  has  been  fully  performed  by  the  insured,  who.  in 
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good  faith  dealt  with  the  oompany  under  the  belief  that  it  had  authority 
to  enter  into  sach  contract.    Denver  Fire  Ins,  Co.  v$.  McClelland,  721. 

UNAUTHORIZED  INSURANCE. 

1.  What  is  a    Comtsact  of   Ixsubancs— MuruAii   Compakt.— A  contract  by 

which  one  party  for  a  consideration  promises  to  make  a  certain  payment 
of  money  upon  the  destrnction  or  injury  of  something  in  which  tne  other 
party  has  an  interest,  is  a  contract  of  insurance,  whatever  may  be  the 
terms  of  payment  of  the  consideration  by  the  assured,  or  the  mode  of  esti- 
mating or  securing  payment  of  the  sum  to  be  paid  by  the  insurer  in  the 
event  of  loss. 
Upon  the  facts  appearing  in  the  record,  Held,  that  defendant  was  a  nmtnal 
insurance  company,  and  as  suchmuRt  comply  with  the  provisions  of  the  act 
of  June  1.  1873,  and  receive  the  certificate  of  the  auditor  of  State  before 
transacting  business.    State  va.  Farmers'  etc,  Ine,  Co.,  381. 

2.  Wnx  MOT  Prevent  Rbcovcbt.— Compliance  with  the  statutes  of  Minnesota 

on  the  part  of  the  company  is  not  essential  to  the  recovery  from  it  on  ac- 
count of  a  loss.     Ganstr  vs.  Fireman^s  Fund  Ins.  Co,,  555. 

3.  PiAADiNO.— An  information  under  the  statute,— No.  46  Sec.  8,  Acts  of  1884*; 

U.  L.  Sec.  8,615, — charging  an  agent  with  receiving  risks  for  insurance  ii^ 
behalf  of  a  foreign  insurance  company  which  has  not  complied  with  the 
statute,  is  bad  on  demurrer,  unless  the  name  assured  is  alleged.  State  vs. 
Hover^  701. 

SeeSBBvicE. 

USE  OR  OCCUPATION. 

1.  Waives  of  Incbbasb  or  Risk— Pabol  Evidence. — In  an  action  on  a  policy  ef 

insurance,  the  act  of  the  insurer  who  has  knowledge  of  an  increase  of 
risk  by  a  change  of  use  of  the  insured  premises  without  objecting  to  the 
same  or  canceling  the  policy,  will  be  construed  as  a  waiver  of  his  right 
of  forfeiture  of  the  contract  by  reason  of  such  increase  of  risk. 

Parol  testimony  is  admissible  to  show  such  waiver,  although  the  policy  con- 
tained a  clause  requiring  the  agreement  of  the  insurer  to  be  indorsed  on 
the  policy. 

If  the  insurer,  after  knowledge  of  the  increase  of  risk,  continues  to  receive 
premiums  he  will  be  held  to  have  waived  the  forfeiture. 

Positive  testimony  on  a  js^iven  point  must  predominate  over  negative  testi- 
mony on  the  same  point.    Story  vs.  Hope  Ins.  Co.,  119. 

2.  Dbsobiption — Hotel. — A  building  used  in  part  for  a  saloon,  a  resort  for 

prostitutes  and  where  no  rboms  were  set  ftP&rii  for  lodgers  is  not  a  hotel. 
Baker  vs.  German  Fire  Insurance  Company,  8y7. 

See  Dbbcbiptiom  b;  Vacant  5. 

VACANT. 

1.  Removat<  of  Tenant.  —An  absolute  condition  in  a  fire  insurance  i>olioy  on 

a  dwelling-house  that  the  policy  shall  be  void  ^*  if  the  building  insnred 
be  vacated  or  left  unoccupied''  avoids  the  policy,  althongh  the  vacation 
of  the  house  results  from  the  permanent  removal  of  the  tenant  of  the 
insured  during  the  rnnning  of  his  lease,  withont  the  knowledge  or  con- 
sent of  the  landlord.    Farmers*  Ins.  Co.  vs.  Wells,  141. 

2.  OocuFiBD  IN  Pbbsenti. — Where  the  policy  describes  the  house  insnred  as 

*'  occupied  as  a  family  residence,  Held,  a  representation  or  at  most  a 
warranty  in  presenti,  and  not  a  continuing  warranty  that  the  house 
should  remain  so  occupied.    Imperial  Fire  Ins.  Co.  etc.  vs.  Kieman,  352. 

3.  Oooupanct  in  Cabb  of  Dweixino. — The  dwelling  insnred  was  fre<|^neutly 

visited  by  members  of  the  family  for  the  purpose  of  looking  alter  the 
furniture,  etc.,  and  gent^rnlly  a  servant  slept  there  at  night;  but  no  fires 
were  lighted,  nor  were  there  any  of  the  usual  signs  of  occupancy. 
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MM,  Thfkt  thi»  was  not  an  occopaooy  within  tbe  meaning  of  the  policy. 
Tradert'  Im,  Co.  v.  Race  et  al.^  633. 

4.  Ik  Cass  of  FAxnoBY.—Heldf  That  where  the  hnsinefls  of  maPtif  oturiug  had 
ceased  for  five  months,  withont  evidence  of  any  intention  to  resume,  it 
had  ceased  operations  within  the  meaning  of  the  policy.  Tague  v»,  Boy€U 
Ins,  Co.  ei  al,,  713. 

6.  Tjsvpobabt — UsB  OB  OoocTPATioN— ETinBNCB  OF  Ab8ov.— The  policy  inanring 
as  '^ooonpied  hy  tenant''  provided  that  it  should  he  void  in  case  of  any 
change  as  to  tenants  or  occupancy  withont  notice. 

field,  That  the  vacancy  of  the  premises  for  six  weeks  hefore  the  fire  was  not 

a  violation  of  the  pronsion. 
HM,  That  the  vacancy  was  not  a  use  for  other  purposes  than  those  named. 
Held,  That  evidence  to  prove  arson  as  a  defense  need  not  he  so  strong  as 

required  for  a  criminal  conviction.    Somerset  Countjf  Mutual  F%re  Ins.  Co. 

vs,  UsaWfTSl. 

6.  DiLioENGB  Mo  ExcuBE. — Whorc  a  policy  of  insurance  contained  the  condi- 
tion that  if  the  huilding  should  he  or  heoome  vacant  or  unoccupied  for 

f  the  pnr)>08e  indicated,  as  a  dwelling-house,  the  policy  should  heeome 
void  unless  consent  was  given  hy  the  underwriters,  it  was  error  fiir  the 
court  to  make  the  liahility  dependent  upon  the  diligence  of  the  assured 
to  keep  the  huilding  occupied.  Such  qualification  was  not  contained  in 
the  policy.    Hiagara  Fire  Ins,  Co.  vs.  Drda,  874. 

VALUATION. 

When  hot  FnAUDULSNrr.—An  overestimate  of  the  loss,  unless  proved  to  he 
'       fhindulent,  is  not  a  violation  of  a  policy  provision  against  a  fraudulent 
claim  for  more  than  is  due.    Stone  vs.  ffawleeye  Ins.  Co.,  490. 

See  AortoN  2;  Absom  1. 
VALUED  POLICY. 

1.  What  Constitutes  Total  Loss  in  Case  of  Bczldzko  -Measdbe  of  Dajcaobb.— 
Where  tbe  thing  insured  is  a  two-story,  frame  "  building,"  which  is 
shown  to  mean  a  nouse,  and  which  was  used  as  a  hotel,  audit  was  s^  de- 
stroyed hy  fire  as  to  cease  to  be  a  *'  building ''  within  the  meaning  of  the 
law,  the  policy  evidences  a  liquidated  demand  against  the  insurer  for  the 
amount  of  the  policy. 

ft  is  unimportant  that  the  building  ma^  have  been  injured  by  a  former  fire 
while  covered  hy  other  policies  which  had  been  paid.  Such  injury  can 
have  no  bearing  on  the  question  of  liahility  under  policies  sulMtequently 
issued 

Where  the  building  insured  was  injured  to  the  extent  that  it  could  not  be 
repaired  by  reason  of  a  city  ordinance  preventing  bnOdiugs  iignred  to  a 
certain  extent  from  being  repaired,  the  loss  was  total  within  the  meaning 
'  of  the  policy.    Hamburg-Bremen  Fire  Ins.  Co,  vs.  Garlington,  509. 

d.  Lex  I.1001— ToTAii  Loss— Stifulation  Agadyst  Invaud.— An  iusuranoe  com- 
pany doing  business  in  this  State,  whi(;h  consumnaates  a  contract  of  in- 
surance here,  and  which  is  couteuiplated  to  be  executed  herCf  la  held  to 
have  elected  to  do  business  under  the  terms  of  our  laws  and  must  be  gov- 
erned by  them.  Under  article  2,971,  Revised  Statutes,  therefore,  the 
stipulation  in  the  insurance  policy,  that  in  case  of  total  loss  by  fire  of  real 
property  insured  the  insured  will  bear  one-fourth  of  the  loss,  is  void,  and 
the  policy  evidences  a  liquidated  demand  against  the  insurer  for  its  full 
amount.  This  provision  does  not  apply  to  personal  property.  Queen  Ins. 
Co.  vs.  Jefferson  lee  Co.,  109. 
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WAIV£B.    8«ftAa»ir5;  CAHoBuu^ioif  8;  Knpfi9o3;  Ontu  Imibavos  1,  4; 

Psoon  OF  I1O88  2,  4,  10;  Use  1;  Wab^ajiti. 

WARRAimr. 

BaoBiFT  or  FmsMniM  ▲  Wixvn;— The  receipt  ef  the  piemium  and  iaane  of  pol- 
icy after  knowledge  by  the  eompany  of  breaek  of  wairanty  ia  a  waiver  of 
aueh  breach.    SUmt  va.  Hawkey  Ins.  Ca.y  490. 

See  ArwLickTioK,  BspaasEirrATiDM;  Pitoon  of  Dbath  S. 

WIFE'S  POLICY. 

1.  ABaomaxrx  vt  Wifb— Lbx  Loci,— -An  indorsement  of  her  name  in  bTank  by 

a  \i'ife  upon  a  policy  of  inanrance  upon  the  life  of  her  husband,  taken  out 
for  her  benefit  and  payable  to  her  or  her  aseigns,  with  a  delivery  of  the 
policy  to  the  husband,  to  enable  him  to  use  it  as  collateral  security  in  ob- 
taining a  loan,  will  be  valid  and  binding  in  equity  in  favor  of  the  party 
making  the  loan,  and  the  wife  will  not  be  permitted  to  deny  the  power  pf 
the  hnaband  to  fill  up  the  aaeignment 

Where  the  husband,  without  the  authority  or  knowledge  of  the  wife,  filled  out 
the  assignment  of  the  policy,  not  merely  as  security  for  the  proposed 
loan,  but  also  as  security  to  a  creditor  for  a  pre-existing  debt,  it  was  held 
that  the  wite  was  not  bound  by  the  latter  aseignment 

The  assignment  of  such  a  policy  by  a  wife  is  valid  in  this  State. 

By  the  laws  of  New  York,  where  the  husband  and  wife  resided,  snob  an  assign- 
ment was  invalid.  The  poUoy  was  issued  by  an  insurance  company  of 
this  State  and  the  assignmant  was  made  in  the  State  of  New  Jersey, 
where  such  assignments  were  vailid.  ffeld^  That  the  laws  of  New  York 
could  not  operafe  in  the  case.  Connecticut  Mutual  Life  Ins,  Co.  vt.  Wester- 
vdt,  74. 

2.  AasiaNMxirr  of  Rxohts  of  Cbeditob.— B.  tools  out  a  policy  on  his  life  paya- 

ble to  his  wife,  on  which  he  had  paid  |5,d96  in  premiums  and  on  which 
one  H  had  paid  $357  in  premiums  at  the  request  of  B.,  of  which  sum  |1,- 
338  was  in  excess  of  $500  yearly. 

Hddf  That  the  policy  was  not  assignable  and  the  wife  could  not  be  compelled 
to  assign  it  to  a  receiver  in  the  suit  of  one  who  had  recovered  a  judgment 
against  B.  and  his  wife,  nor  could  the  court  appropriate  the  avails  as  if  it 
had  been  assignable  for  the  recovery  of  a  debt  of  B. 

Heldf  That  neither  the  policy  nor  the  proceeds,  until  it  becomes  payable,  can 
be  reached  by  a  creditor. 

ffeld.  That  the  absence  of  children  does  not  affect  the  ease.         ^ 

Heid^  That  the  lien  of  a  creditor  attaohes  only  to  the  axoesa  of  premiums  paid, 
not  to  the  amount  insnied. 

Heldf  That  the  payment  of  premium  in  each  year  constituted  a  new  contract, 
and  subsequent  amendatory  statutes  as  to  the  amount  of  exemption,  relate 
only  to  the  remedy,  and  are  therelSoie  valid. 

Held,  That  any  claim  for  excess  of  premiums  must  be  governed  by  the  statu- 
tory amount  exempted  at  the  time  of  contracting  the  debt.  Baron  va, 
Brummer,  194. 

3.  NON-FATMSNT  OF  PbKUZUM  I!?  CaRS  OF  I>r?IDBN]>B— SUBBENDBB  BT  HtTSBjUTD— 

Tbndeb  of  PBEMn7M.-r- Where,  by  the  terms  of  a  contract  of  \ife  insur- 
ance, the  beneficiary  named  in  the  policy  is  entitled  to  participate  in 
the  profits,  a  portion  of  wbioh,  in  the  fbnii  of  dividends,  is  to  be  applied 
each  year  in  reduction  of  premiums,  and  it  has  been  the  uniform  practice 
of  the  eompany  to  give  timely  notice  of  the  amount  of  premium,  amount 
of  dividends,  and  of  the  balance  to  be  paid  in  oash,  and  the  company 
neglects  to  give  such  notice,  having  knowledge  of  the  residence  of  the 
beneticiary,  and  by  reason  thereof  a  premium  is  not  paid  at  the  time 
specified  in  the  policy,  the  company  cannot  set  up  such  failure  to  pay  as 
a  defepaa  to  a  reeovery  upon  the  policy,  although  by  its  terms  the  saine  is 
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to  be  forfeited  in  case  of  faUare  to  pay  a  premium  upon  any  of  the  dates 
stipulated  therein. 

Where,  in  snch  case,  the  company  repudiates  the  contract,  and  by  its  course 
of  conduct  clearly  indicates  that  a  tender  of  the  premium  after  the  death 
of  the  insured,  if  made,  would  not  be  accepted,  a  failure  to  nuJce  snch 
tender  will  not  bar  a  recovery  on  the  policy. 

In  such  case,  where  the  compauy  has  uniformly  sent  the  notices  to  the  insured 
(the  husband  of  the  beneflciaiy)  and  he  has  made  payment  of  premiums 
fh>m  year  to  year,  the  law  will  treat  him,  in  making  snch  payments,  as 
agent  for  his  wife ;  but  where  it  is  shown  to  the  company  by  letters  from 
the  husband  very  shortly  after  notice  sent^  that  he  and  nis  wife  have 
separated,  she  having  commenced  a  proceeding  for  alimony  against  him, 
and  that  he  is  desirous  of  having  the  policy  changed  and  made  payable  to 
his  estate,  the  company  is  not  justified  in  treating  him  as  her  agent,  for 
the  purposes  either  of  receiving  notice  for  her  or  of  making  a  surrender 
of  the  policy. 

And  in  snch  case  an  attempt  by  the  husband,  without  knowledge  of  the  wife* 
to  surrender  the  policy  to  the  company  is  inoperative,  and  the  rights  of 
the  wife  are  not  thereby  impaired.    Manhattan  Life  Ins,  Co.  vs.  SmUh,  334. 

4.  BiOHTs  OF  Cbeditobs.— Judgment  creditors  had  filed  a  bill  to  have  the  pro- 

ceeds of  a  policy  on  the  life  of  the  debtor,  who  was  deceased,  and  which 
was  payable  to  the  wife,  applied  in  satisfaction  of  their  judgment,  as 
having  been  procured  by  the  application  of  funds  belonging  to  the  cred- 
itors. The  wife  opposed  on  the  ground  that  under  the  statutes  of  the 
State  where  the  contract  was  made,  no  such  claim  was  allowable. 
Hdd,  That  the  company  was  entitled  to  pay  the  money  into  court  to  await 
the  settlement  of  the  case,  where  all  the  claimants  were  before  the  court. 
JStna  Nat.  Bank  v».  United  States  Ufe  Ins.  Co.,  397. 

5.  AsSIGinOENT  BT  WiFE— NoN-PATMENT  OP  PRBMITTM,  LaFSE  AND  StTSBENDSB.— A 

policy  taken  out  by  a  wife  on  the  life  of  her  husband  in  New  York,  is  not 
assignable,  no  matter  who  paid  the  premiums.  It  cnnnot  be  claimed  that 
because  the  premiums  were  paid  by  the  wife  out  of  her  senarate  fund  and 
because  no  reference  is  made  to  the  statute,  therefore  sucn  a  policy  is  as- 
signable at  common  law. 

The  wife's  policy  having  lapsed  according  to  its  terms  for  non-payment  of  pre- 
mium, she  secures  no  greater  rights  against  the  company  through  having 
illegally  assigned  it,  and  its  subsequent  surrender  by  the  assignee. 

Where  it  is  claimed  that  a  wife's  policy  was  assigned  as  collateral  for  a  loan 
to  the  husband,  and  that  the  assignee  surrendered  it  to  the  compauy, 
which  thereupon  paid  a  surrender  value  and  canceled  it,  and  that  the  wife 
had  no  power  to  assign,  and  that  the  wife  is  entitled  to  the  same  advan- 
tage as  if  she  had  never  assigned,  she  cannot  recover  on  the  ground  of 
an  unlawful  conversion. 

Seldf  That  the  possession  of  the  assignee  was  lawful  until  the  wife  elected  to 
reclaim,  and  its  receipt  by  the  company  from  the  assignee  was  not  a  con- 
version. The  rightM  of  the  wife  failed  solely  through  neglect  to  tender 
the  premium  when  due. 

Held,  That  the  wife  was  entitled  to  recover  from  the  assignee  the  surrender 
value  received  by  him  less  the  premiums  paid  by  him,  with  interest. 
Frank  vs.  Mut  Ufe  Ins.  Co.,  43 i. 

6.  BiOHTB  OF  CBBDiTOBs.>-*Under  the  Massachusetts  statute  in  the  case  of  a 

wife's  policy  where  it  is  claimed  that  the  contract  was  made  in  further- 
ance of  a  conspiracy  between  the  husband  and  wife  to  cheat  the  creditors 
of  the  former,  the  most  that  the  creditors  can  recover  is  an  amount  equal 
to  the  premiums  paid  with  interest,  and  an  injunction  will  only  lie  to  re- 
strain the  payment  of  the  claim  as  to  such  amount.  Ingles  vs.  JSew  Eng- 
land Mut.  Life  Ins.  Co.  et  dl.,  657. 

7.  TrruB  to.— A,  who  was  about  to  be  married  to  B,  offered  to  have  a  policy  of 

insurance  upon  his  life  taken  out  in  her  name.    This  she  deoliued  to  ac- 
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cept  if  8o  taken  ont.  A  then  had  the  policj'  issued  in  his  own  name,  and 
later  married  B.  The  policy  was  placed  with  other  papers  of  A.  and  B  in 
a  safety  box,  which  A  handed  to  B  to  give  to  her  mother  to  keep  for  her. 
No  actnal  assignment  of  the  poli  y  was  ever  made  to  B,  but  A  a  number  uf 
times  mentioned  that  the  insurance  it  evidenced  had  been  effected  for  the 
benefit  of  B.  A  died  intestate  and  without  creditors.  In  a  contest  be- 
tween B  and  certain  relatives  of  A,  as  to  whether  the  amount  due  upon 
the  policy  belonged  to  B  or  to  the  estate  of  A,  ffe/d,  That  nnder  the  cir- 
cumstances it  should  be  connidered  the  separate  property  of  B.  A]^eal  of 
Madeira,  592. 

8.  FRAUDUIiENT  SUBBENDEB  BT  HUSBAND— NOB-PATMENT  OF  PBEMmiC.— The  appli- 

cation provided  that  failure  to  pay  the  premium  when  due  should  work  a 
forfeiture  except  as  otherwise  provided  in  the  policy.  The  policy  pro- 
vided that  it  sliould  not  be  forfeite<1  by  reason  of  failure  to  pay  the  pre- 
mium, but  might  be  continued  in  force  for  such  term  or  amount  as  the 
reserve  would  pay  for ;  provided,  that  unless  the  policy  should  be  surren- 
dered and  the  paid-up  policy  applied  f>r  within  ninety  days  after  the  non- 
payment, the  policy  should  be  v<>id.  The  policy,  which  was  taken  out  on 
the  life  of  the  husband  by  him  as  attorney  for  his  wife  and  in  her  name, 
was  afterwards  surrendered  by  him  on  the  false  represeDtation  that  the 
wife  was  dead  and  a  new  policv  was  taken,  which  afterwards  became  for- 
feited through  non-payment  of  premium. 
Hddy  That  the  fraudulent  cancellation  of  the  first  policy  through  the  husband 
did  not  affect  the  rights  of  the  wife,  but  the  subsequent  non-payment  of 
premium  and  failure  to  apply  for  a  paid-up  policy  worked  a  complete  for- 
feiture according  to  its  terms.  Knapp  va.  SotMcopaikie  Mutual  Life  Ine, 
09.,  603. 

9.  Lapse  and  Substitution— Title  to  when  Pbbmiumb  Paid  by  Husband,— The 

premiums  on  a  wife's  policy  were  paid  by  the  wife.  Upon  her  death  the 
husband  by  an  arrangement  with  the  company  allowed  the  policv  to 
lapse,  and  received  in  exchange  another  payable  to  himself  on  which  he 
paid  the  premiums. 

HMy  That  the  rights  of  the  wrife  became  vested  and  could  not  be  avoided  bv 
the  substitution;  the  substituted  policy  stood  in  the  place  of  the  original. 

Heldf  That  as  the  representatives  of  th«^  wife  failed  to  look  after  their  inter- 
ests in  the  origiual  policy  and  the  premiums  on  the  substituted  policy 
were  paid  by  the  husband  with  an  intention  to  benefit  thereby  without 
interference  bv  the  representative  of  the  wife,  the  amount  of  the  policy 
should  be  divided  between  the  representatives  of  the  husband  and  wife 
in  proportion  to  the  premiums  paid  by  each.  National  Life  Ins.  Co,  ve, 
Haleif,  611. 

10.  Rights  or  Cbkd]tob.->A  wife's  policy  is  her  separate  property,  and  under 
the  Georgia  code  cannot  be  transferred  to  a  creditor  by  her  to  secure  her 
husband*8  debt,  nor  will  her  ratification  of  the  transfer  after  her  hus- 
band's death  give  it  validity.    Smith  v».  Head,  709. 

11.  Insubablb  Intbbbbt  of  Husband.— Where  no  fact  is  shown  as  to  the  wife, 
as  that  she  was  insane,  or  an  invalid,  the  presumption  is  that  the  hus- 
band has  an  insurable  interest  in  her  life.  Cunter  v».  Continental  lAft 
Ins.  Co ,  621. 

See  Benevolbnt  Absogution  3. 

WIND.    See  Ljortnino  3. 

WBECKING  MASTER.    See  Abandonment  2;  Nsuoenge  L 

TACHT.    See  Ribs  2. 
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